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THE SAGA OF CONSTRUCTION OF THE SIR SOLOMON HOCHOY HIGHWAY
EXTENSION TO POINT FORTIN PROJECT

EXECUTIVE SUMMARY

The necessity for construction of a highway from San Fernando to Point Fortin was addressed in the
1967 National Transportation Plan with a suggested alignment being presented in the National
Transportation Plans of both 1973 and 1984. In July 1996, realization of this highway deliverable
commenced when the Government of the day entered into a loan agreement with the Inter-American
Development Bank (IDB) for implementing a programme known as the National Highway
Programme (NHP). Expansion of the Trunk Roads was a major component of the NHP and one of the
three such roads shortlisted for consideration was the Extension of the Sir Solomon Hochoy Highway

to Point Fortin (SSHHEP).

An IDB-approved procurement process was subsequently implemented to secure consultants for
conducting feasibility studies and designs of the various components of the NHP. As a result, in
October 2004 the joint venture of LEA-Trintoplan (formed between the local, Trintoplan Consultants
Limited and the foreign, Canadian ND Lea Consultants Limited) was contracted by the Ministry of
Works and Transport to provide consultancy services for undertaking the feasibility study and design
for SSHHEP. Thereafter, Lea-Trintoplan produced an indicative design of the highway extension,
which captured the Employer’s Requirements, and which was used to secure the requisite statutory

approvals.

In 2009, international consultant AECOM was contracted to provide project management services
necessary for preparation of the tender packages needed to procure the contractors to construct the
projects under the NHP. AECOM’s scope of works was later extended to include their service as the

FIDIC Engineer on the SSHHEP project.
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Through open tendering procedures, NIDCO issued an invitation to local and international contractors
to participate in the SSHHEP project, referred to as Package 3, on February 26, 2010. The Design-

Build model of procurement was being used.

Tenders closed on May 7, 2010, and although a total of twenty-nine (29) RFPs were issued, proposals

were only received from the following three (3) respondents.
1. China Railway Construction Corporation Limited
ii. Construtora OAS Ltda (OAS)
1ii. GLF Construction Corporation Limited.

Bid prices of the three (3) respondents ranged from TT$5.2854 Billion to TT$6.3662 Billion (VAT

inclusive).

On May 13,2010, the Tender Evaluation Committee, having adjudged OAS the Preferred Respondent
recommended that NIDCO enter into negotiation with OAS, a condition precedent to acceptance of
the bid and possible award of a contract. The recommendation was conveyed to the Ministry of Works
and Transport. However, given the imminent General Elections scheduled for May 24, 2010,
negotiation with, and possible contract award to the preferred respondent was deferred to a time after

the election.

After the General Elections, OAS was advised of their preferred status by letter from NIDCO dated
May 25, 2010. Additionally, NIDCO informed OAS that any subsequent award of contract would be
done subject to the satisfactory conclusion of the negotiations. While the letter indicates that
negotiations were being planned for the week commencing June 7, 2010, these negotiations were held
between January 5 and 14, 2011. The negotiating team consisted of persons coopted from NIDCO’s
executive management, AECOM, the Ministry of Works and Transport the Ministry of Finance,
Ministry of the Attorney General, private Consultants (Economist, & UWI), OAS and Halcrow (OAS’

Designer of Records).
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Based on the successful outcome of the negotiations, Cabinet, by Minute No. 333 of February 10,
2011, approve, inter alia, the award of contract to OAS at the total VAT-inclusive price of TT$5,214
million. The agreed amount was for a 4-year, lump sum, Design-Build contract under FIDIC Yellow

Book Conditions of Contract.

Following receipt of Cabinet’s approval of the selection of OAS as the Design-Build Contractor for
the project, NIDCO and OAS entered into a Letter of Intent (LOI) and a conditional Letter of Award
(LOA), each dated the same day, March 4, 2011. The LOI noted that the Employer would be able to
enter into a final contract with the selected Contractor only after the financial arrangements for the

Contract have been successfully completed.

Given that the Employer was eager to have the successful Contractor proceed with work elements,
the LOI provided for payment up to USD 50 million to OAS to cover post tender expenses together
with the cost of services, work, goods, and materials to be provided by OAS pursuant to the LOL.
Alternatively, the Employer agreed to a maximum liability to OAS of USD 50 million for all work
done under the LOI, and any claims arising from a failure to finalize the Contract within ninety (90)

days or such other mutually agreed period.

The LOA advised OAS about the Agreed Contract Price TT $ 5,213,893,000 which would be used in
the Contract and the Advanced payment (20%). Further, the LOA indicated that the Contract Amount
would be disaggregated into four (4) Phases to cater for the staggered delivery of sections of the site,
since it was not possible to deliver the entire site free and unencumbered to the Contractor upon his

mobilization.

On July 4, 2011, NIDCO executed a formal contract with OAS for the SSHHEP project. It was a
Design-Build, FIDIC Yellow Book Contract in the amount of TT $ 5,213,893,000
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During the period 2011 to 2015 NIDCO and OAS entered into two addenda. On April 10, 2013
NIDCO and OAS entered into Contract Addendum #1. This addendum, inter alia, agreed that the
upgrade of the road section from Dumfries Road to Paria Suites would be included in the contractual
Scope of Works. The Employer would pay to the Contractor an additional sum of TT$108.8 Million

(exclusive of VAT) from the Provisional Sum, included in the Contract.

In 2015, OAS became insolvent, and was driven on March 31, to file for judicial re-organisation
in Brazil. Such insolvency should immediately trigger Clause 15.2 (e) of the Contract, which

empowers the Employer to terminate the Contractor as a result of his insolvency.

On September 4, 2015, NIDCO however acted to defang, remove, or cauterize Clause 15.2(e),
which was rendered ineffective through the introduction and execution of a Contract Addendum
#2 agreement with OAS. NIDCO asserted its understanding that it could invoke Clause 15.2 (e)
and terminate the Contract but was choosing to grant the Contractor his wish to remain on the
project and perform a reduce scope of work that would allow him to complete and demobilize

from site no later than May 28, 2016, the revised Contractual Date for Completion of the project.

From the date of signing of Addendum 2 to the end of 2015, OAS’ performance tended to zero.
Very little was done onsite, debts owed to workers, subcontractors and suppliers remained
unpaid. Finally, they all left in December 2015 and did not return for the New Year, 2016. Essentially,
they had abandoned the project. OAS was subsequently terminated on July 6, 2016.

Termination of OAS necessitated NIDCO taking control of the site and preparing for resumption
of works. We were directed by Government to break up the project into smaller work packages
so as to encourage the participation of the widest subset of capable local contractors in the
tendering process. This formed a major element in the methodology to be pursued in the
procurement of contractors to carry out the works. Other elements included —

1. Using the FIDIC Red Book form of contract, where the Design Details, Specifications

and Bills of Quantities, are furnished to prospective bidders for tendering.
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2. Procuring an additional design consultancy service to assist with the preparation of tender
documents. The Engineering Consultancy firm CH2M, who was also OAS’ Designer of
Record, was retained to provide that service.

3. Contractors were selected through open competitive tendering.

After receiving the go-ahead from the team of investigators in the arbitral matter, we commenced
tendering. Twelve (12) packages were defined and tendered. Most of these packages have been

completed and opened to the public for beneficial use.
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INTRODUCTION

PROJECT GENESIS

The outdated, soon-to-be-replaced 1967 National Transportation Plan advocated
the construction of a highway from San Fernando to Point Fortin. A suggested
alignment of such a highway was subsequently presented in the National
Development Plans of both 1973 and 1984.The addition was considered an
important element in the modernization and expansion of the highway network.
Successive administrations have embraced the need for such developments to
stimulate economic and other types of activities, development of the region, and

limit restrictions caused by infrastructural deficiencies.

In July 1996 the government of the day took steps to concretize the plan and
entered into a loan agreement with the Inter-American Development Bank (IDB)
for implementing a programme known as the National Highway Programme
(NHP). The programme was being pursued in recognition of the fact that “ a
serviceable highway network is a critical element of the physical infrastructure
requirements of most economic activity as transportation costs impact on
profitability and competitiveness”. Expansion of the Trunk Roads was
conceptualized to be a major component of the NHP. Three (3) such roads were
shortlisted for consideration, namely:
1. Ahighway from San Fernando to Mayaro.

ii.  Extension of the Sir Solomon Hochoy Highway to Point Fortin
(SSHHEP).

iii.  Extension of the Churchill Roosevelt Highway to Manzanilla via
Sangre Grande.

Following the IDB loan of 1996, the Government commenced procurement of
consultants for conducting feasibility studies and designs of the various
components of the NHP. Consultants were sought both locally and
internationally through a process approved by the IDB. In October 2004 the joint
venture of LEA-Trintoplan (formed between the local, Trintoplan Consultants
Limited and the foreign, Canadian ND Lea Consultants Limited) was contracted

by the Ministry of Works and Transport to provide Consultancy services for
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doing the feasibility study and design for SSHHEP. Lea-Trintoplan produced an
indicative design of the highway extension, which captured the Employer’s
requirements, and which was used to secure the requisite statutory approvals.
Indeed, by 2007 the Consultant had sought and secured the final Town and
Country Planning Division approval and the Certificate of Environmental
Clearance for the highway section from Golconda to Debe. Presented in Table 1

below is a listing of the approvals obtained.

Table 1: Schedule of Statutory Approvals

Approval Status
CEC TCPD

1 South Trunk Road CEC granted on | Not required
Widening — Dumfries | Sept. 8, 2005
to Paria Suites

Item | Highway Segment

2 | Golconda to Debe CEC granted on | Final approval granted
April 23,2007 | Sep. 20, 2007

3 St Mary’s to Point CEC granted on | Final approval granted
Fortin March 7, 2008 March 12, 2009

4 | Debe to Mon Desir CEC granted on | Final approval granted
April 10, 2010 May 19, 2010

5 | Paria Suites to St CEC granted on | Final approval granted
Mary’s April 29, 2011 June 16, 2011
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INDICATIVE DESIGN

The indicative design, as depicted in Fig. 1 below, required the construction of
47 kilometers of a 4-lane divided highway to international freeway standards.
This new highway section consisted of two spurs at its eastern end. The
southeastern spur joined the existing SSH at Golconda and extended to Debe,
through Penal, Siparia, Fyzabad, Mondesir, to Dunlop roundabout, Point
Fortin. The northeastern spur started at Dumfries Road, from there, the existing
South Trunk Road was upgraded and widened to a 4-lane expressway to Paria
Suites, through the Creek, to St. Mary’s Junction. This section was followed
by a 4-lane freeway section from St Mary’s to Mon Desir. Also to be
constructed was a total of 5 km of 2-lane connector roads from the proposed
interchanges to the existing road network at La Brea, Siparia, Fyzabad and
Penal. Further, the works include construction of ancillary structures,
interchanges, bridges, culverts, all as shown in the indicative design.
Completing the scope were services such as lighting, signage, utility works

such as relocating water mains, capping oil wells, drainage, and so on.

Figure 1: Indicative Design - Route Alignment




Shown in Table 2 is a schedule of the main work items to be effected.

Table 2: Main Elements of Work to be Done

Item | Description Quantity
1 4-Lane Highway 47 km
2 2-Lane Connector Roads 5 km
3 Interchanges 9 Nr.
4 Overpasses 8 Nr.
5 Underpasses 3 Nr.
6 River Bridges 9 Nr.
7 Special Bridges (Over gas corridors) 4 Nr.
8 Utility Culverts 8 Nr
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PROCUREMENT
PHASE:
2009-2011

PROJECT MANAGER/FIDIC ENGINEER

In 2009, international consultant AECOM was contracted to provide project
management services necessary for preparation of the tender package needed
to procure the contractors to construct the projects under the NHP. AECOM’s
scope of work was later extended to include their service as the FIDIC

Engineer on the SSHHEP project.

CONTRACTOR

In February 2010 NIDCO issued an invitation to participate in the SSHHEP
project, referred to as Package 3. Advertisements were placed in three (3)
local newspapers, in the UK Financial Times newspaper on February 19,
2010, and in the February 22, 2010 issue of the weekly magazine,

Engineering News Record.

The Request for Proposals (RFP) was released on February 26, 2010. A Pre-
Submission Meeting was held on March 22, 2010; and tenders closed on

May 7, 2010. The Design-Build model of procurement was being used.

Tender Invitation and Closing
A total of twenty-nine (29) RFPs, were issued, which resulted in the
submission of proposals from three (3) respondents, by tender closing on
May 7, 2010. Bid prices of the three (3) respondents ranged from TT$5.2854
Billion to TT$6.3662 Billion (VAT inclusive). Tenders were received from
the following respondents:

i.  China Railway Construction Corporation Limited

ii.  Construtora OAS Ltda (OAS)

iii.  GLF Construction Corporation Limited.

Tender Evaluation
The tenders received were evaluated and on May 13, 2010, the Tender

Evaluation Committee, having adjudged OAS the Preferred Respondent
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recommended that NIDCO enter into negotiation with OAS, a condition
precedent to acceptance of the bid and possible award of a contract. The

recommendation was conveyed to the Ministry of Works and Transport.

The procurement process was overshadowed by campaign activities for the
General Election that was called for May 24, 2010. Negotiation with, and
possible contract award to the preferred respondent was therefore deferred

to a time_after the election.

Negotiation with Preferred Respondent

After the Elections, OAS was advised of their preferred status by letter from
NIDCO dated May 25, 2010. Additionally, NIDCO informed OAS that any
subsequent award of contract would be done subject to the satisfactory
conclusion of the negotiations. Negotiations were intended to treat with all
open issues arising from the tender submission; and were being planned for
the week commencing June 7, 2010. NIDCO concluded their correspondence
by promising to furnish OAS with a proposed schedule for conclusion of the

works contract.

The negotiations were eventually held between January 5 and 14, 2011. The
negotiating team consisted of persons coopted from NIDCO’s executive
management, AECOM, the Ministry of Works and Transport (Permanent
Secretary, Programme Director, Major Highways Project Monitoring Unit),
the Ministry of Finance (Permanent Secretary), Ministry of the Attorney
General (Senior Legal Advisor), private Consultants (Economist, & Senior

Lecturer UWI), OAS and Halcrow (OAS’ Designer of Records).
The outcome of the negotiations was satisfactory. This led Cabinet, by

Minute No. 333 of February 10, 2011, to approve, inter alia, the award of
contract to OAS at the total VAT-inclusive price of TT$5,214 million. The
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agreed amount was for a 4-year, lump sum, Design-Build contract under

FIDIC Yellow Book Conditions of Contract.

Letter of Intent & Conditional Letter of Award

Following receipt on February 10, 2011, of Cabinet’s approval of the
selection of OAS as the Design-Build Contractor for the project, NIDCO and
OAS entered into a Letter of Intent (LOI) and a conditional Letter of Award
(LOA), each dated the same day, March 4, 2011.

The LOI noted that the Employer would be able to enter into a final contract
with the selected Contractor only after the financial arrangements for the
Contract have been successfully completed. Notwithstanding, the
Employer was eager to have the successful Contractor proceed with design

procurement and other works necessary for execution of the contract.

The LOI provided for payment up to USD 50 million to OAS to cover post
tender expenses together with the cost of services, work, goods, and
materials to be provided by OAS pursuant to the LOI. Alternatively, the
Employer agreed to a maximum liability to OAS of USD 50 million for all
work done under the LOI, and any claims arising from a failure to finalize

the Contract within ninety (90) days or such other mutually agreed period.

The LOI payments were to be deducted from the Advance Payment, payable to
OAS pursuant to the Conditional Letter of Award. The total amount of USD 37
million was paid to OAS for works under the LOI. That sum was not deducted
from the Advanced Payment as was intended. An alternative arrangement was
made where the repayment was done via fixed deductions from Interim
Payment Certificates (IPC). Payment deductions continued up to January
2016 when the unpaid balance was included as an item in negative IPC No

55.
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Conditional Letter of Award (LOA)
The LOA advised OAS about the Agreed Contract Price, which would be used

in the Contract. Details of the Contract Price are set out below, as presented to

OAS. It also advised about the Advanced Payment, which was to be 20% of the

Contract Amount.
TTS

Contract Amount 4,347,820,000.00
VAT 15% 652,173,000.00
Add:
Provisional Sum 186,000,000.00
VAT 15% 27,900,000.00
Total Contract Price 5,213,893.000.00

Advanced Payment:

(20% of Accepted Contract Amount — 869,564,000.00

excluding VAT, Provisional Sum, Day [i.e. US$135,869,375%]

Works, and Contingencies
[i.e. 20% of TT$4,347,820,000]

*Exchange rate used at the time: 1.00 USD = TTD 6.40

Further, the LOA indicated that the Contract Amount would be disaggregated

into four (4) amounts to reflect the Phases in which construction works would

be executed. This was necessary to cater for the staggered delivery of sections

of the site to the Contractor. The Employer accepted that it was not possible to

deliver the entire site free and unencumbered to the Contractor upon his

mobilization. Disaggregation of the Contract amount is as set out below:

Phase 1:
Phase 2:
Phase 3:
Phase 4:

Total:

TT$871,886477.89 subject to VAT of 15%
TT$873,833,765.29 subject to VAT of 15%
TT$1,191,703,891.32 subject to VAT of 15%
TT$1,410,395,865.50 subject to VAT of 15%

TT$4,347,820000.00
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PROJECT
BUDGET &
FUNDING

APPROVED PROJECT BUDGET
Cabinet Minute No.333 of February 10, 2011, gave approval of the overall
project budget in the amount of TT $7.502.7M. The budget line items are

as set out below:

Amount

TT$(M)

Agreed OAS Contract Price 5,213.9
Construction Oversight 393.9
Land Acquisition 700.0
Community Outreach 100.0
Construction Contingencies 556.9
Cost Escalation 350.0

Customs and Import Duties 5.0
Management Fees 183.0

Total Budget 7,502.7

PROJECT FUNDING

Also given in Cabinet Minute No.33 of February 10, 2011, was the
authorization to NIDCO to source project funding, in the sum of TT
$7,502.7 million. Pursuant to the given authorization, NIDCO invited
proposals from local financial institutions. This exercise was subsequently
aborted after NIDCO was advised of the Government’s change of plans
regarding project funding. The new approach was to fund the project on an
annual basis, through cash transfers from the Ministry of Finance and the
Economy (MOFE). This approach was adopted and used for the years,
2011 to 2014, inclusive.

However, in fiscal 2015, the MOFE approved a mandate for RBC Royal
Bank Trinidad and Tobago Limited to arrange and underwrite a bridging

finance facility for one year in the amount of TT $1.5 billion.
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Simultaneously, the MOFE gave another mandate to the RBC Merchant

Bank Caribbean Ltd. to arrange a fifteen (15) year fixed rate bond to

replace the bridging facility upon expiration of the loan period. The
bridging loan was disbursed to NIDCO on December 24, 2014. The fixed

rate government bond was not in place upon expiration of the bridging loan

in December 2015, as was expected; the bridging loan was therefore rolled

over for a further 180 days. Following is a schedule of funds received for

the project from 2011 to fiscal 2015:

Date
June 27, 2011
August 9, 2012
Fiscal 2013
Fiscal 2014

Total Received

Amount
Received
TT $1.5B

TT $1.0B
TT $1.1B

TT $1.5B
TT $5.1B

Source

From MOFE
From MOFE

From MOFE & Min of Works and
Infrastructure
Bridge Loan — RBC RBTT
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CONTRACT
IMPLEMENTATION
PHASE:

2011-2015

SCOPE OF WORKS

OAS?’ contractual responsibility was for the design and construction of the
SSHHEPF Project in accordance with the indicative design and
specifications provided by the Employer. OAS was also given the task of
value engineering the designs and securing the FIDIC Engineer’s approval
for adoption of any value engineered proposals. Savings from the value
engineering exercise were to be determined and held for later application
to the project in areas of price increase. One such area for applying value
engineering savings was the upgrading of the South Trunk Road from
Dumfries Road to Paria Suites, an item of work that was shown in the

indicative design but which was not priced by the Contractor.

CONTRACT ADDENDUM NO. 1
On April 10, 2013 NIDCO and OAS entered into Contract Addendum No.
1. This addendum, inter alia, agreed that:
I.  the road section from Dumfries Road to Paria Suites would be
included in the contractual Scope of Works;

ii.  the new completion date for Phase 1 (Golconda to Debe) would be
September 30, 2014, instead of the original date of May 31, 2014;

iii.  the Employer would pay to the Contractor an additional sum of TT
$108.8 Million (exclusive of VAT) from the Provisional Sum,
included in the Contract;

iv.  payment of the additional sum of TT$108.8M would settle various
outstanding claims made by OAS - claims made or to be presented
for any event occurring on or before August 30, 2012; as well as
claims for delay and disruption due to non-release of site until

February 28, 2013.
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CONTRACTOR’S PERFORMANCE

In the early stages of the Project, Project Managers, AECOM described
OAS’ performance as slow and not up to contractual standard. OAS failed
to provide acceptable schedules that treated with irregularities in the
release of sites, although they were aware from the onset that the Employer
did not own all the lands within the right-of-way and was in the process
of acquiring the lands not owned, by compulsory acquisition, under the
shadow of private treaty. Irregular release of lands to OAS was
contemplated and was addressed in Clause 8.4B of the Contract, which
stated, inter alia, that:

“The Contractor acknowledges that the Employer may not have acquired
the whole of the site before the Commencement Date, and agrees that the
Employer may give the Contractor access to the site intermittently,
irregularly, and in segments that are non-contiguous. Notwithstanding the
preceding sentence, the Employer shall use all reasonable endeavours to

)

grant the Contractor access to the Site in a timely manner...’

Further, Clause 8.4B places responsibility on OAS to:

“take all reasonable steps to minimize or avoid such additional costs and
delay, including by: (a) programming the works based on Site availability
..., and (b) taking all reasonable steps to rearrange the construction
programme and to re-allocate resources to other parts of the works upon

becoming aware of an actual or anticipated delay.”
OAS refused, without a reasonable basis, to commence work on Section
2A, Dumfries to Paria Suites even though that section was available for

some time before work was actually started.

The quality of their work was in some cases poor, requiring several non-

conformance reports (NCRs).
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Admittedly, work was hampered by delays in the removal of squatters
from various sections of the ROW. Delays had also been caused by late
acquisition of properties, agitation of the Highway Re-route Movement to
force a discontinuation of the works, slow action by Petrotrin in capping

its oil wells along the ROW.

The foregoing disturbances gave rise to a swathe of substantial claims
from the Contractor for delays to the construction activities. The Employer
seized all opportunities to mitigate the component of high worthless costs
on the project. Addendum 1 was partly motivated by the need to control

rising costs from Contractor claims.

2015 Performance

As the Contractor continued with construction activities in 2015, he
became insolvent, and was driven on March 31, to file for judicial re-
organisation in Brazil. This eventuality is covered in Clause 15.2 (e) of the
Contract, which states as follows:

“The Employer shall be entitled to terminate the Contract if the
Contractor:

becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with his creditors, or
carries on business under a receiver, trustee or manager for the benefit of
his creditors, or if any act is done or event occurs which (under applicable

laws) has a similar effect to any of these acts or events ..."

NIDCO refused to act pursuant to Clause 15.2(e). It did not terminate the
Contract but instead allowed the Contractor to continue working, even as
he remained in this untenable predicament for several months after March

31, when he filed for judicial re-organisation.
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Despite their assertion to the contrary, the insolvency had left them with
inadequate resources and financial capacity to continue with the project.
Their site production had dropped, and they became delinquent in paying
their workers, subcontractors, and suppliers of goods and service rendered.
In fact, the Project Manager stated in a monthly report that the Contractor
was not providing sufficient manpower to advance the Works at the

necessary rate.

OAS would later express a desire to remain engaged on the project but
wished to do so to an extent that suited their reduced capacity. They sought
a reduction in their Scope of Work, suggesting that NIDCO should
favourably consider paring down their scope of works and awarding the
removed items to be done by local, nominated contractors. Continuing,
OAS would procure the local contractors, enter into contracts with them
then novate the contracts to NIDCO, who would be responsible for

managing and supervising them as they executed their contracts.

Once again, OAS was playing the claims card to prod NIDCO into doing
their bidding. They asserted that if NIDCO would waive its right to
terminate the Contract pursuant to Clause 15.2 (e) and find a mechanism
to keep them engaged on the project, subject to the implementation of
some scope and commercial adjustments, they would relinquish their

claims for loss of profits or overheads.
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CONTRACT ADDENDUM NO. 2

On September 4, 2015, NIDCO acted to defang, remove, or cauterize
Clause 15.2(e), which was rendered ineffective through the introduction
and execution of an agreement with OAS. Addendum 2 was effectuated.
In the agreement, NIDCO asserted its understanding that it could invoke
Clause 15.2 (e) and terminate the Contract but was choosing to grant the
Contractor his wish to remain on the project and perform a reduce scope
of work that would allow him to complete and demobilize from site no
later than May 28, 2016, the revised Contractual Date for Completion of
the project.

Addendum 2 effected, inter alia, the following changes:
i. it removed from the Contractor’s scope a 10.6 km section of 4-
lane highway from Penal to Mon Desir;
ii. it removed circa 1.25 km of 2-lane connector road from La Brea
to Southern Main Road;

iii. it reduced the proposed interchange at La Brea to a roundabout.

The foregoing changes were made with the intention that the Contractor
would complete the reduced scope and exit the project by May 28, 2016.
Also expected was that the reduced scope would be within the Contractor’s

diminished performance capability that had emanated from his insolvency.

Addendum 2 also allowed for items that were removed from OAS’ scope
to be awarded to local sub-contractors who would first be contracted to

OAS and thereafter be novated to NIDCO prior to OAS’s exit from site.

Further, Clause 5 of Addendum 2 mutually waived all claims arising prior
to its date of execution, September 4, 2015. This might have given rise to
an absurdity which might be tested as the termination of OAS works its

way through the courts. OAS has adopted a broad view and argued that
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Performance after
Addendum 2

Termination of OAS

AECOM was prevented from acting pursuant to Clause 14.6 of the
Contract. Clause 14.6 treats with Issue of Interim Payment Certificates
(IPCs). So when AECOM issued a “negative IPC” to cover outstanding
claims that NIDCO had against OAS, for whatever reason; if those claims
arose prior to the said date (which they did) and were not specifically cited
as exemptions in the Addendum, then they should not be pursued in the

negative IPC that came after the September date.

From the date of signing of Addendum 2, September 4, 2015, to the end
of 2015, OAS’ performance tended to zero. Very little was done onsite,
debts owed to workers, subcontractors and suppliers remained unpaid.
Workers were being retrenched with promises of future payment of monies
owed. Subcontractors and suppliers were resorting to the courts, obtaining
judgement against OAS and showing up onsite with writs of execution to
levy on OAS’s equipment, material and anything of value. OAS’s

insolvency was totally disabling.

OAS’s site managers bided their time on site or returned to their foreign
homes. Finally, they all left in December 2015, ostensibly to be with their
families for the Christmas holidays. They left Trinidad and did not return for
the New Year, 2016. Essentially, they had abandoned the project.

Given the lack of meaningful sitework and the non-return of the
construction team in 2016, NIDCO was moved to terminate the Contract.
To do so, NIDCO retained the services of eminently qualified and
experienced foreign and local counsel who guided the process and strict
observance of legal protocols. Pursuant to governing rules of the Contract
pertaining to the issuing of notices and the observing of specified notice

periods, OAS was terminated on July 6, 2016.
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Request for
Arbitration

Status of Work at
Termination

On August 1, 2016, OAS filed a request for arbitration at the London Court
of International Arbitration (LCIA), claiming that its termination was
invalid. The arbitration commenced in November 2016. On April 16,2022,
the LCIA delivered a partial award in favour of the Claimant, in the sum
of US$126,365,899.30. NIDCO appealed the matter in the High Court,
where the partial award was set aside on December 14, 2022. OAS has

since appealed the matter in the Court of Appeal.

To date, the LCIA has issued twenty (20) Procedural Orders (PrO), which
must be obeyed by all parties. It is noted that PrO No. 4 instructs on the
use of the funds obtained by the Respondent when the Standby Letters of
Credit were drawn down, upon termination of OAS. A total sum of
US$139.573M was recovered. Through PrO No. 4, LCIA has directed that
the recovered sum might be used for any or both of the following: (a)
completing the OAS’ unfinished works at the time of their termination
(modified scope after Addendum 2 was applied); and (b) for arbitration
and related proceedings. Accordingly, we are debarred from using the
funds to construct the road sections that were excised from OAS’ original

scope, e.g. the road section from Penal to Mon Desir.

At the time of termination, OAS was, at best, moribund. No measurable
work had been done on their reduced scope, which was determined in
Addendum 2 and which done to match OAS’ reduced capacity. They were
supposed to have executed the tasks and be preparing to exit the site since
the completion date of May 28, 2016 was rapidly approaching. In fact, it
was doubtful whether OAS had made any attempt to accomplish the
promised deliverables. Table 3 below, sets out a schedule of the works that

were accomplished on the project during OAS’ tenure:
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Table 3: Main Elements of Project Completed by OAS During Their Tenure

A . c Work to be
Item Description Quantity Work Done Work Ongoing Completed
9.4 Km 8 Km
! 4-Lane Roadway 47 Km (Opened to Traffic) = (Up to Pavement) 37.6 Km
2 | 2-Lane Roadway 5 Km 0 0 5 Km
3 Interchanges 9 2 Nr. 3 Nr. 7 Nr.
4 Overpasses 8 1 Nr. 2 Nr. 7 Nr.
5 Underpasses 3 2 Nr. 0 Nr. 1 Nr.
6 | River Bridges 9 3 Nr. 4 Nr. 6 Nr.
Special Bridges
7 (Over Gas Corridor) 4 I Nr L 3 Nr.
Special Structures
8 (Utility Culverts) 8 7 Nr. 1 Nr. 1 Nr.

Total percentage of completed and ongoing works =42%
Total progress at the time of termination computes to 49%, which may be represented as follows:

Table 4: Total Progress of Works, as at Termination of Contractor

Activity as % % of Completion as
Activity of Overall Activity % of Overall
Contract Completed Contract
Design 14% 88% 12.3%
Construction 86% 42% 36.1%
Design-Construction 49% (approx.)
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TOTAL PROJECT EXPENDITURE: 2011 - 2016

Presented in Table 5 below is a summary of the total expenditure on the project at the time of
termination of OAS, along with the proposed cost estimate for complete the project.

Table 5: Project Expenditure, as at Time of Termination of OAS

Part 1

Remarks
OAS’ Original Contract Amount.................. [1] 5,213.8
CONTINGENCY...covvieetiieieeieieee e [2] 556.9
Other EXPeNSES ....ovevecevvverieeee e e ereeieeeneenes [3] 1,731.9
(Management Fees, Consultancy Services,
Land Acquisition, Escalation etc.)
OAS’ Revised Contract Sum TTS$(M Remarks

Part 2

EXPENDITURE TO DATE - TTS(M)

Part 3

Part 4

Part 5

Cost arising from Addendum 1..................... [5] 125.12 | Noincrease in Contract Sum —amount taken from
Provisional Sum included in Contract Sum.
Net Changes due to Addendum 2 ................. [6] 573.78
Total Revised OAS Contract..([1]+[6])... [7] 5787.58

Remarks

(AECOM Fee, Management Fee, Land

Acquisition, Contingency, etc.)

Total Expenditure...([10]+[11])

Balance From OAS’ Contract
([7]-[10])

Cost Estimate to Complete Highway

as per Indicative (original) Design TTSM
Cost to Complete OAS unfinished works

Cost of construction works done by OAS..[8] 2,009.33
Other Payments to OAS .......cccveeeveivennnns [9] 1,812.17 | Balance on advance payment included — current
-designs, escalation, claims, provisional sums - amount is TT$300.62 M
Sub -Total Paid to OAS ([8]+[9])......... [10] 3,821.5 | 66% revised Contract Sum
Other NIDCO EXPenses........cccoeeevveereereenene [11] 1,266.76

5,088.26

68% of Original Budgeted Expenditure.

1,966.08

Remarks

Remaining 51% of Addendum 2 scope.

(Fees, Contingency, Land Acquisition, etc.)

Increase in Project Budget....... [19]-[4]....... [20]

(as per Addendum 2) .......ccceeerereecvireerennnee. [14] 2,407.68 | Estimated by AECOM.- Bal. of $1,966.08 + $441.6

Cost to Complete Excluded Works .............. [15] 393.76

Extra Cost to complete Excluded Works as per Works revert to full interchanges at Penal, Siparia,

Indicative DesSigN. ...cceveveevevreinrerecesservenenes [16] 973.73 | Fyzabad, La Brea and construction of full 4-lanes
betweenSiparia to Mon Desir as well as grade separated
intersections at Hermitage, Suchit Trace, Tulsa Trace,
San Francique, Siparia, Sewlal Trace and Fyzabad Road.

Other NIDCO EXPENSES ....coveverereerrereerinirennnes [17] 1,361.5

2,722.33

Monies from Advance Payment Bond......... [21]

(300.62)

Additional Amount Required over Original

Budget

([20] + [21] + [22])

(441.6)

1,980.11
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SUMMARY The following summary statements can be made based on the information
presented in the foregoing Tables 3 and 5:
I.  49% of the Design-Construction works have been completed.
1.  68% of the Budget has been spent in procuring 49% of the physical
works.

I[11.  The budget Balance of $2,414.34M is insufficient to complete the
remaining 51% of the works.

IV.  The remaining works are being planned to be executed in accordance
with the Indicative Design, since to do otherwise would be to produce
an inferior finished product.

V.  An additional sum of $1,980.11M would be required to complete the

project, as was originally conceptualized.
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WAY FORWARD
AFTER
TERMINATION:
2016-2023

Termination of OAS on July 6, 2016, triggered a slew of actions necessary
to take control of the site and prepare for resumption of works. The following
actions were promptly implemented:
I.  Calling in of securities held for the project in the form of Standby
Letters of Credit (SBLCs). We had for draw down the following

SBLCs:
AMOUNT RECEIVED
TYPE BANK (USD)

Advance Payment )
Standby Letter of Credit BNP Paribas Franga 46,306,721.53
Total Advance Payment Standby Letter of Credit 46,306,721.53
Performance .
Standby Letter of Credit Santander Madrid 13,779,893.54

BNP Paribas France 10,780,044.25

Santander Madrid 3,796,216.31

Citibank London 27,850,411.41

Credit Agricole 1,700,000.00
Total Performance Standby Letter of Credit 57,906,565.51
Retention Standby Letter | Santander Madrid 4,912,025.18
of Credit

Santander Madrid 15,447,565.40

Citibank Tampa 5,000,000.00

Citibank London 10,000,000.00
Total Retention Standby Letter of Credit 35,359,590.58

TOTAL Recovered from Standby Letters of Credit 139,572,877.62

Additional Interest and Costs awarded by the Court 840,009.39
(arising from Litigation proceedings brought by NIDCO to recover
the Standby letters of Credit)

Total Received 140,412,887.01

ii.  Evaluation and recording of completed and unfinished works.

iii.  Taking over and securing the site.
iv.  Protect and maintain unfinished works.

V.  Prepare tender packages for procuring contractors to complete the
works.

Page | 26




Since OAS had filed for arbitration NIDCO was constrained to slow down
and facilitate the entry of independent experts to conduct detail audits of the
works, completed and unfinished. The information gathered was required for

the arbitral proceedings.

We also had to treat with circa 1,000 former workers of OAS who were
terminated without receiving their final payments. We secured the
Government’s approval and the Oilfield Workers Union’s acceptance of a
31% payment of the debt owed to each affected workers. On that basis, a
total sum of TT$8.7M was paid out.

We continued to have subcontractors and suppliers turn up on site with writs

of execution to levy on any item of value that was left by OAS.

We were directed by Government to break up the project into smaller work
packages so as to encourage the participation of the widest subset of capable
local contractors in the tendering process. This formed a major element in
the methodology to be pursued in the procurement of contractors to carry out
the works. Other elements included —

4. Using the FIDIC Red Book form of contract, where the Design
Details, Specifications and Bills of Quantities, are furnished to
prospective bidders for tendering.

5. Procuring an additional design consultancy service to assist with the
preparation of tender documents. The Engineering Consultancy firm
CH2M, who was also OAS’ Designer of Record, was retained to
provide that service.

6. Contractors were selected through open competitive tendering.

After receiving the go-ahead from the team of investigators in the arbitral
matter, we commenced tendering. Twelve (12) packages were defined and

tendered. Following were the successful tenders of the 12 packages.
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Table 6: Work Packages Awarded to Local Contractors

Packages

Contractor

Contract

Sum (TT $)

DESCRIPTION

1A Lutchmeesingh’s Transport 39.43 M | Completion of Mosquito Creek
Contractors Ltd & Godineau River Bridges
1B Namalco Construction 58.60 M | Mon Desir Interchange Bridge
Services Ltd. & Oropouche River Bridge
1C Junior Sammy Contractors 125.60M | St Mary Interchange Bridge
Ltd. Grants Road Interchange
Bridge & Delhi Road Overpass
1D Namalco Construction 39.94 m | No 8 Road Overpass & Guapo
Services Ltd River Bridge
2A Junior Sammy Contractors 95.01M | Rd Widening from Dumfries
Ltd Intersection to Mosquito Creek
2B Junior Sammy Contractors 121.82M | Rd widening of South trunk
Ltd Road from Godineau to St
Mary’s Junction
2C Lutchmeesingh’s Transport 219.15 M | Mon Desir to Eccles Trace & St
Contractors Ltd. Mary’s Junction to Mon Desir
3A Lutchmeesingh’s Transport 272.47M | La Brea Interchange &
Contractors Ltd. Southern Main Road Overpass
5A Jusamco Pavers Ltd 280.98M | Road between Mosquito Creek
& Godineau River Bridges
5B Namalco Construction 256.87 M | Road from Eccles Trace to La
Services Ltd. Brea
5D Namalco Construction 258.56M | Road between Southern main
Services Ltd. Road and Dunlop Roundabout
6C General Earth Movers 161.80M | Rd From LaBrea to B44 &
Limited Fyzabad to Mon Desir
Total Contract Sum: 1,913.03M | $893.27M from SBLC

Most of these packages have been completed and opened up to the public for

beneficial use.
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