Leave of Absence 2018.09.11

SENATE
Tuesday, September 11, 2018
The Senate met at 10.00 a.m.
PRAYERS
[MR. VICE-PRESIDENT in the Chair]
. LEAVE OF ABSENCE
Mr. Vice-President: Hon. Senators, | wish to advise that the President of the
Senate, Sen. The Hon. Christine Kangaloo is currently acting as President of the
Republic of Trinidad and Tobago.
Hon. Senators, | have granted leave of absence to Sen. Jennifer Raffoul and
Sen. Taurel Shrikissoon, both of whom who are out of the country.
SENATORS’ APPOINTMENT
Mr. Vice-President: Hon. Senators, | have received the following correspondence
from Her Excellency, the Acting President Christine Kangaloo:
“THE CONSTITUTION OF THE REPUBLIC OF TRINIDAD AND
TOBAGO
By Her Excellency CHRISTINE KANGALOO
Acting President of the Republic of Trinidad
and Tobago and Commander-in-Chief of the
Armed Forces.
/s/ Christine Kangaloo
Acting President.
TO: MR. GARVIN SIMONNETTE
WHEREAS the President of the Senate has temporarily vacated her
office to act as President of the Republic of Trinidad and Tobago:
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Senators’ Appointment (cont’d) 2018.09.11
NOW, THEREFORE, I, CHRISTINE KANGALOO, acting President

as aforesaid, acting in accordance with the advice of the Prime Minister, in
exercise of the power vested in me by section 44 of the Constitution of the
Republic of Trinidad and Tobago, do hereby appoint you, GARVIN
SIMONNETTE, to be temporarily a member of the Senate, with effect from
11" September, 2018 and continuing during the acting appointment of
Senator the Honourable Christine Kangaloo as President of the Republic of
Trinidad and Tobago.
Given under my Hand and the Seal of the
President of the Republic of Trinidad and
Tobago at the Office of the President, St.
Ann’s, this 10" day of September, 2018.”
“THE CONSTITUTION OF THE REPUBLIC OF TRINIDAD AND
TOBAGO
By Her Excellency CHRISTINE KANGALOO
Acting President of the Republic of Trinidad
and Tobago and Commander-in-Chief of the
Armed Forces.
/sl Christine Kangaloo
Acting President.
TO: MR. ELTON PRESCOTT, S.C.
WHEREAS Senator Jennifer Raffoul is incapable of performing her duties
as a Senator by reason of her absence from Trinidad and Tobago:
NOW, THEREFORE, I, CHRISTINE KANGALOO, acting President
as aforesaid, in exercise of the power vested in me by section 44(1)(a) and
section 44(4)(c) of the Constitution of the Republic of Trinidad and
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Senators’ Appointment (cont’d) 2018.09.11
Tobago, do hereby appoint you, ELTON PRESCOTT, S.C., to be

temporarily a member of the Senate with effect from 11" September, 2018
and continuing during the absence from Trinidad and Tobago of the said
Senator Jennifer Raffoul.
Given under my Hand and the Seal of the
President of the Republic of Trinidad and
Tobago at the Office of the President, St.
Ann’s, this 10" day of September, 2018.”
“THE CONSTITUTION OF THE REPUBLIC OF TRINIDAD AND
TOBAGO
By Her Excellency CHRISTINE KANGALOO
Acting President of the Republic of Trinidad
and Tobago and Commander-in-Chief of the
Armed Forces.
/s/ Christine Kangaloo
Acting President.
TO: MR. RONALD GAHERIS DUKE
WHEREAS Senator Taurel Shrikissoon is incapable of performing his
duties as a Senator by reason of his absence from Trinidad and Tobago:
NOW, THEREFORE, I, CHRISTINE KANGALOO, acting President
as aforesaid, in exercise of the power vested in me by section 44(1)(a) and
section 44(4)(c) of the Constitution of the Republic of Trinidad and
Tobago, do hereby appoint you, RONALD GAHERIS DUKE, to be
temporarily a member of the Senate, with effect from 11" September, 2018
and continuing during the absence from Trinidad and Tobago of Senator

Taurel Shrikissoon.
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Senators’ Appointment (cont’d) 2018.09.11

Given under my Hand and the Seal of the
President of the Republic of Trinidad and
Tobago at the Office of the President, St.
Ann’s, this 10" day of September, 2018.”
OATH OF ALLEGIANCE

The following Senators took and subscribed the Oath of Allegiance as
required by law:

Garvin Simonette, Elton Prescott SC and Ronald Gaheris Duke.

PAPERS LAID

The Minister in the Ministry of Finance (Sen. The Hon. Allyson West):

Thank you, Mr. Vice-President. Mr. Vice-President, | take the opportunity to

welcome all my colleagues back. | am sure we are all eager and raring to go.

Mr. Vice-President, | have the honour to lay on the Table the following
papers as listed on the Order Paper and Supplemental Order Paper in the name of
the Minister of Finance.

1. Report of the Auditor General of the Republic of Trinidad and Tobago on
the Financial Statements of the Mayaro/Rio Claro Regional Corporation for
the year ended September 30, 2007. [The Minister in the Ministry of
Finance (Sen. The Hon. Allyson West)]

2. Ministerial Response of the Ministry of Finance to the Sixteenth Report of
the Public Accounts Committee, Third Session (2017/2018), Eleventh
Parliament on the Examination of the Audited Financial Statements of the
Trinidad and Tobago Electricity Commission for the financial years 2012 to
2015. [Sen. The Hon. A. West]
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Papers Laid (cont’d) 2018.09.11

3.

10.

Report of the Auditor General of the Republic of Trinidad and Tobago on
the Financial Statements of the National Library and Information System
Authority for the year ended September 30, 2011. [Sen. The Hon. A. West]
Report of the Auditor General of the Republic of Trinidad and Tobago on
the Financial Statements of the Fair Trading Commission for the year ended
September 30, 2017. [Sen. The Hon. A. West]

Consolidated Financial Statements of the Trinidad and Tobago National
Petroleum Marketing Company Limited and its subsidiaries for the financial
year ended March 31, 2017. [Sen. The Hon. A. West]

Report of the Auditor General of the Republic of Trinidad and Tobago on
the Financial Statements of the Public Transport Service Corporation for the
year ended September 30, 2006. [Sen. The Hon. A. West]

Report of the Auditor General of the Republic of Trinidad and Tobago on
the Financial Statements of the Public Transport Service Corporation for the
year ended September 30, 2007. [Sen. The Hon. A. West]

Report of the Auditor General of the Republic of Trinidad and Tobago on
the Financial Statements of the Public Transport Service Corporation for the
year ended September 30, 2008. [Sen. The Hon. A. West]

Audited Financial Statements of Trinidad and Tobago Free Zones Company
Limited for the financial year ended December 31, 2017. [Sen. The Hon. A.
West]

Report of the Auditor General of the Republic of Trinidad and Tobago on
the Financial Statements of the San Fernando City Corporation for the year
ended September 30, 2005. [Sen. The Hon. A. West]
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Papers Laid (cont’d) 2018.09.11

11.

12,

13.

14,

15.

16.

Report of the Central Bank of Trinidad and Tobago with respect to the
Progress of the Proposals to Restructure CLICO, BAT and CIB for the
quarter ended June 30, 2018. [Sen. The Hon. A. West]

Audited Financial Statements of the Vehicle Management Corporation of
Trinidad and Tobago Limited (VMCOTT) for the financial year ended
September 30, 2014. [Sen. The Hon. A. West]

Audited Financial Statements of National Flour Mills Limited (NFM) for the
financial year ended December 31, 2017. [Sen. The Hon. A. West]
Ministerial Response of the Ministry of Finance to the Twelfth Report of the
Public Accounts (Enterprises) Committee, Third Session (2017/2018),
Eleventh Parliament on the Examination of the Audited Accounts, Balance
Sheets and other Financial Statements of the National Training Agency
(NTA) for the financial years 2008 to 2011.

[Sen. The Hon. A. West]

Ministerial Response of the Ministry of Finance to the Seventh Report of the
Public Administration and Appropriations Committee, Third Session
(2017/2018), Eleventh Parliament on an Examination into the Ministry of
Sport and Youth Affairs with specific reference to Follow-up to the First
Report of the Public Administration and Appropriations Committee and
Current Expenditure related to Official Travel to Tobago. [Sen. The Hon. A.
West]

Ministerial Response of the Ministry of Finance to the Tenth Report of the
Public Administration and Appropriations Committee, Third Session
(2017/2018), Eleventh Parliament on an Examination into the Inventory

Control and Internal Audit Systems within the Public Service with specific
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Papers Laid (cont’d) 2018.09.11

17.

18.

19.

20.

21.

22.

reference to Follow-up to the Third and Fourth Reports of the Public
Administration and Appropriations Committee. [Sen. The Hon. A. West]
Ministerial Response of the Ministry of Public Utilities to the Eleventh
Report of the Public Accounts (Enterprises) Committee, Third Session
(2017/2018), Eleventh Parliament on the Examination of the Audited
Accounts, Balance Sheets and other Financial Statements of the National
Maintenance, Training and Security Company Limited (MTS) for the
financial years 2008-2016. [The Minister of Public Utilities (Sen. The Hon.
Robert Le Hunte)]

Ministerial Response of the Ministry of Public Utilities to the Ninth Report
of the Public Administration and Appropriations Committee (PAAC), Third
Session (2017/2018), Eleventh Parliament on a follow up examination of the
Ministry of Public Utilities—to the Committee’s First and Third Reports as
well as the Ministry’s Statement of Expenditure as at October, 2017. [Sen.
The Hon. R. Le Hunte]

Motor Vehicles and Road Traffic (Amendment) Regulations, 2018. [The
Minister of Works and Transport (Sen. The Hon. Rohan Sinanan)]

Motor Vehicles and Road Traffic (Amendment) (No. 2) Regulations, 2018.
[Sen. The Hon. R. Sinanan]

Animals (Importation) Control (Amendment) Regulations, 2018. [The
Minister of Agriculture, Land and Fisheries (Sen. The Hon. Clarence
Rambharat)]

Annual Administrative Report of the Port of Spain Corporation for the
period 2016 to 2017. [The Minister of Rural Development and Local

Government (Sen. The Hon. Kazim Hosein)]
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Papers Laid (cont’d) 2018.09.11

23.

24,

25,

26.

217,

28.

Ministerial Response of the Ministry of Rural Development and Local
Government to the Fifth Report of the Joint Select Committee on Social
Services and Public Administration, Third Session (2017/2018), Eleventh
Parliament on an inquiry into the adverse health effects of fireworks. [Sen.
The Hon. K. Hosein]

Annual Administrative Report of the Ministry of Trade and Industry for the
fiscal year 2016. [The Minister of Trade and Industry (Sen. The Hon. Paula
Gopee-Scoon)]

Annual Administrative Report of the Ministry of Trade and Industry for the
fiscal year 2017. [Sen. The Hon. P. Gopee-Scoon]

Response of the Evolving TecKnologies and Enterprise Development
Company Limited (eTecK) to the Ninth Report of the Joint Select
Committee on State Enterprises, Third Session (2017/2018), Eleventh
Parliament on an inquiry into the operations of the Evolving TecKnologies
and Enterprise Development Company Limited (eTecK). [Sen. The Hon. P.
Gopee-Scoon]

Response of the Statutory Authorities Service Commission to the Eighth
Report of the Joint Select Committee on Local Authorities, Service
Commissions and Statutory Authorities (including the THA), Third Session
(2017/2018), Eleventh Parliament on an inquiry into the Efficiency and
Effectiveness of the Statutory Authorities Service Commission (SASC).
[The Minister of Energy and Energy Industries (Sen. The Hon. Franklin
Khan)]

Response of the Personnel Department to the Tenth Report of the Public
Administration and Appropriations Committee, Third Session (2017/2018),

Eleventh Parliament on an Examination into the Inventory Control and
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Papers Laid (cont’d) 2018.09.11

29.

30.

31.

Internal Audit Systems within the Public Service with specific reference to
Follow-up to the Third and Fourth Reports of the Public Administration and
Appropriations Committee. [Sen. The Hon. F. Khan]

Response of the Service Commissions Department to the Sixth Report of the
Public Administration and Appropriations Committee, Third Session
(2017/2018), Eleventh Parliament on an Examination into the Tobago House
of Assembly with specific reference to Accountability and Transparency,
Inventory Control, Internal Audit, Sub-Head 02-Goods and Services, Sub-
Head 03-Minor Equipment Purchases, Sub-Head 04-Current Transfers and
Subsidies and Sub-Head 09-Development Programme-Consolidated Fund.
[Sen. The Hon. F. Khan]

Response of the Personnel Department to the Sixth Report of the Public
Administration and Appropriations Committee, Third Session (2017/2018),
Eleventh Parliament on an Examination into the Tobago House of Assembly
with specific reference to Accountability and Transparency, Inventory
Control, Internal Audit, Sub-Head 02-Goods and Services, Sub-Head 03-
Minor Equipment Purchases, Sub-Head 04-Current Transfers and Subsidies
and Sub-Head 09-Development Programme-Consolidated Fund. [Sen. The
Hon. F. Khan]

Ministerial Response of the Ministry of the Attorney General and Legal
Affairs to the Eighth Report of the Public Accounts Committee, Second
Session (2016/2017), Eleventh Parliament on the Examination of the Report
of the Auditor General of the Republic of Trinidad and Tobago on a Special
Audit of the Public Transport Service Corporation (PTSC). [Sen. The Hon.
F. Khan]
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Papers Laid (cont’d) 2018.09.11

32.

33.

34,

35.

Ministerial Response of the Ministry of National Security to the Fifth Report
of the Joint Select Committee on Social Services and Public Administration,
Third Session (2017/2018), Eleventh Parliament on an inquiry into the
adverse health effects of fireworks. [Sen. The Hon. F. Khan]

Ministerial Response of the Office of the Prime Minister to the Seventh
Report of the Joint Select Committee on Human Rights, Equality and
Diversity, Third Session (2017/2018), Eleventh Parliament on an inquiry
into the Status of the Implementation of the Recommendations of the 2015
Report of the Joint Select Committee on Human Rights, Diversity, the
Environment and Sustainable Development on the Examination of
Programmes and Services which provide Support to Victims of Domestic
Violence. [Sen. The Hon. F. Khan]

Ministerial Response of the Ministry of Planning and Development to the
Ninth Report of the Joint Select Committee on Local Authorities, Service
Commissions and Statutory Authorities (including the THA), Third Session
(2017/2018), Eleventh Parliament on an inquiry into Certain Aspects of the
Operations of the Chaguaramas Development Authority (CDA). [Sen. The
Hon. F. Khan]

Ministerial Response of the Ministry of Health to the Eighth Report of the
Public Administration and Appropriations Committee, Second Session
(2016/2017), Eleventh Parliament on an Examination into the Ministry of
Education with specific reference to Inventory Control, Internal Audit, Sub-
Head 02-Goods and Services, Sub-Head 03-Minor Equipment Purchases,
Sub-Head 04-Current Transfers and Subsidies, Sub-Head 09-Development
Programme-Consolidated Fund and Infrastructure Development Fund. [Sen.
The Hon. F. Khan]
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Papers Laid (cont’d) 2018.09.11

36.

37.

38.

39.

40.

Ministerial Response of the Ministry of Education to the Twelfth Report of
the Public Accounts (Enterprises) Committee, Third Session (2017/2018),
Eleventh Parliament on the Examination of the Audited Accounts, Balance
Sheets and other Financial Statements of the National Training Agency for
the financial years 2008 to 2011. [Sen. The Hon. F. Khan]

Ministerial Response of the Ministry of Education to the Eighth Report of
the Public Administration and Appropriations Committee, Second Session
(2016/2017), Eleventh Parliament on an Examination into the Ministry of
Education with specific reference to Inventory Control, Internal Audit, Sub-
Head 02-Goods and Services, Sub-Head 03-Minor Equipment Purchases,
Sub-Head 04-Current Transfers and Subsidies, Sub-Head 09-Development
Programme-Consolidated Fund and Infrastructure Development Fund. [Sen.
The Hon. F. Khan]

Ministerial Response of the Ministry of Public Administration to the Tenth
Report of the Public Administration and Appropriations Committee, Third
Session (2017/2018), Eleventh Parliament on an Examination into the
Inventory Control and Internal Audit Systems within the Public Service with
specific reference to Follow-up to the Third and Fourth Reports of the Public
Administration and Appropriations Committee. [Sen. The Hon. F. Khan]
Green Paper on the Draft National Policy on Persons with Disabilities and
the Action Plan. [Sen. The Hon. F. Khan]

Ministerial Response of the Ministry of Energy and Energy Industries to the
Eighth Report of the Joint Select Committee on State Enterprises, Third
Session (2017/2018), Eleventh Parliament on an inquiry into the operations

of National Quarries Company Limited (NQCL) and to determine its
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Papers Laid (cont’d) 2018.09.11

41.

effectiveness in fulfilling its mandate by maintaining quality of product and
stability of supply. [Sen. The Hon. F. Khan]

Ministerial Response of the Ministry of Energy and Energy Industries to the
Thirteenth Report of the Public Accounts (Enterprises) Committee, Third
Session (2017/2018), Eleventh Parliament on the Examination of the
Audited Accounts, Balance Sheets and other Financial Statements of Union
Estate Electricity Generation Company Limited (UEEGCL) for the financial
years 2008-2015. [Sen. The Hon. F. Khan]

JOINT SELECT COMMITTEE REPORT
Trinidad and Tobago Revenue Authority Bill, 2018

(Presentation)

The Minister in the Ministry of Finance (Sen. The Hon. Allyson West): Mr.

Vice-President, | have the honour to present the following report as listed on the

Supplemental Order Paper in my name:

Interim Report of the Joint Select Committee established to consider and
report on the Trinidad and Tobago Revenue Authority Bill, 2018, Third
Session (2017/2018), Eleventh Parliament.
Thank you, Mr. Vice-President.

URGENT QUESTIONS

Fanny Village Government Primary School

(Closure of Infant Department)Sen. Wade Mark: Thank you. Thank you, Mr.

Vice-President. To the Minister of Education: In light of reports that the infants

department of the Fanny Village Government Primary School has been officially

closed by the Point Fortin Borough Corporation’s health department, can the

Minister inform this Senate of the urgent measures being taken to accommodate

the affected students?
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Urgent Questions (cont’d) 2018.09.11

The Minister of Education (Hon. Anthony Garcia): Thank you very much Mr.
Vice-President. The Fanny Village Government Primary School was destroyed by
fire some time ago, and as a result, the school has been housed at the village
community centre. However, because of some defects with respect to termites and
toilets, the infant department has been ordered closed.

Officials of the Ministry of Education visited the school, and another visit
was made to the former burnt out school. It was decided that there are three
classrooms that were not affected as a result of the fire and the all-clear has been
given for those classrooms to be refurbished to house the students. | have been
told that that refurbishment will be done in a few days, so the students in the
forewarned classes can be accommodated as soon as possible. Thank you.

Mr. Vice-President: Next question, Sen. Mark.

Regional Corporations

(Eviction of Councillors)
Sen. Wade Mark: To the Minister of Rural Development and Local Government:
In light of reports that two councillors were evicted from their offices due to a lack
of funds at certain regional corporations, can the Minister state the steps being
taken by the Ministry to urgently provide financial assistance to the affected
corporations?
The Minister of Rural Development and Local Government (Sen. The Hon.
Kazim Hosein): Thank you very much, Mr. Vice-President, and | want to thank
Sen. Mark for the question. Mr. Vice-President, this matter is receiving urgent
attention, and | want to repeat. This matter is receiving urgent attention from the
Ministry of Rural Development and Local Government. We are liaising with the
Ministry of Finance, Budget Division, and we intend to bring a swift resolution to

the affected councillors.
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Urgent Questions (cont’d) 2018.09.11

Mr. Vice-President, | want to say for the record, last week Monday | met
with all the Mayors and Chairmen and this was brought to my attention, and prior
to that | have been liaising with all the Mayors and Chairmen to find out whatever
problems they are having and this was brought to my attention. | am liaising with
the Minister of Finance and we are bringing it to a swift resolution, Sen. Mark.

Petrotrin Refinery
(Publication of Reports)

Sen. Wade Mark: To the hon. Minister of Energy and Energy Industries: In light
of growing public concerns over Government’s decision to shut down the
operations of the Petrotrin refinery, can the Minister inform the Senate whether it
Is the intention of the Government to publish all the reports which assisted the
Government and the Petrotrin Board in arriving at its decision?

The Minister of Energy and Energy Industries (Sen. The Hon. Franklin
Khan): Thank you very much, Mr. Vice-President. Mr. Vice-President, let me
first go on record by saying this Government did not take the shutdown of the
refinery lightly. Every aspect was analyzed before we came to this decision.
There are several reports obviously, that are there: the Petrotrin Strategic Plan,
which we started off with which we felt was not going far enough, in terms of
turning around the company, hence the results of the Lashley Report which was a
multidisciplinary team to evaluate Petrotrin’s current financial position and to
recommend plans for its restructuring. After that, there has been a lot of work
going on to drill deeper into the data to determine what decision should be taken.

Petrotrin recruited two internationally first-in-class consulting firms:
Solomon and Associates and McKinsey & Company. | would just want to say
something about Solomon. It is the leading performance improvement company
for the global energy sector. We all know that. McKinsey & Company is a trusted
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Urgent Questions (cont’d) 2018.09.11

advisor and counsellor to many of the world’s most influential businesses and
institutions. We analyzed the data, the board presented the options to the Cabinet,
the Cabinet accepted the preferred option of the board and the decision was taken.

With regard to publishing some of the information and reports, the
Government will look at it seriously, but it is ultimately a decision of the Cabinet.
Sen. Mark: Thank you, Mr. Vice-President. Given the fact that we are all
committed to transparency and accountability and full disclosure and the
Government having taken the decision, can the Minister indicate whether the
Cabinet would be willing, as a matter of urgency, to table these reports so that the
public can have a better appreciation of what informed the Government’s decision
for that action? This is critical, Mr. Vice-President. Can the Minister give this
Senate an undertaking that the Government will table those reports immediately?
[Desk thumping]

10.30 a.m.
Mr. Vice-President: Minister.
Sen. The Hon. F. Khan: Mr. Vice-President, Sen. Mark knows how a
Government operates. | cannot speak on behalf of the Cabinet. | said we are
willing to consider but ultimately it is a decision of the Cabinet. | am just one of
23 in the Cabinet. There is about 33, by the way. [Desk thumping]
Mr. Vice-President: Sen. Mark.
Sen. Mark: Mr. Vice-President, can the hon. Minister indicate when he will
report to this Senate on the Government’s consideration of our request, on behalf
of the people, to have all reports tabled in this Parliament? When will that take
place?
Mr. Vice-President: Minister.
Sen. the Hon. F. Khan: Mr. Vice-President, at the appropriate time.
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Mr. Vice-President: Sen. Mark, next question.

Homeowners Affected by Curepe Interchange

(Measures to Avoid Forceful Eviction)

Sen. Wade Mark: To the hon. Minister of Works and Transport: Can the Minister
inform this Senate of the measures being taken to avoid the forceful eviction of the
fifteen homeowners who will be affected by the Curepe Interchange Project?
Mr. Vice-President: The Minister of Works and Transport. [Desk thumping]
The Minister of Works and Transport (Sen. The Hon. Rohan Sinanan): Mr.
Vice-President, the issue of land acquisition is being handled by the legal service
unit of the Ministry of Works and Transport and other Government stakeholder
agencies. The Ministry remains committed to complying with all of the provisions
of the Land Acquisition Act in relation to the acquisition of properties for the
construction of the Curepe interchange. | thank you.
Mr. Vice-President: Sen. Mark.
Sen. Mark: Can | ask the hon. Minister what methods are being employed? s it
market-driven or is it compulsorily, let us say acquisition in accordance with the
law, or is it a combination of both? Can you explain to the Senate?
Mr. Vice-President: Minister.
Sen. The Hon. R. Sinanan: Mr. Vice-President, the approach is compulsory
acquisition in accordance with the law of Trinidad and Tobago, and if Sen. Mark
understands the term of “compulsory acquisition”, it does have an element of
market value included in it. Thank you.
Mr. Vice-President: Sen. Mark.
Sen. Mark: Mr. Vice-President, can the hon. Minister indicate whether there is
discrimination or special treatment being given out to some of the persons or

organizations that are supposed to be evicted and others are receiving separate
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treatment? Can you explain to us?
Mr. Vice-President: Senator, | am not going to allow that question.
Sen. Mark: Can | proceed?
Mr. Vice-President: Yes.

Disruption in East-West Corridor Water Supply

(Urgent Steps to Restore)

Sen. Wade Mark: To the hon. Minister of Public Utilities who is now in the
firing line: In light of the severe disruption in the supply of potable water in the
East-West Corridor over the past twenty-four hours, negatively impacting
hospitals, schools and several thousands of citizens, can the Minister advise what
urgent steps are being taken to restore the supply of water?
Mr. Vice-President: Minister of Public Utilities. [Desk thumping]
The Minister of Public Utilities (Sen. The Hon. Robert Le Hunte): Mr.
Vice-President, the disruption in the water supply which affected the citizens of the
East-West Corridor—along the East-West Corridor—was as a result of a leak
along the main transmission line bringing water from the Caroni Water Treatment
Plant to Port of Spain. [Interruption]
Sen. Mark: Mr. Vice-President, on a point of order, may | ask through you,
whether I could ask the hon. Leader of the House, in light of the fact that we have
two other questions whether he would be willing to accommodate an extension of
time for this exercise?
Mr. Vice-President: Leader of Government Business.
Sen. The Hon. F. Khan: That is no.
Mr. Vice-President: Continue, Minister of Public Utilities. Finish your response.
Sen. The Hon. R. Le Hunte: Yes, as | was saying, the main transmission line

bringing water from the Caroni Water Treatment Plant to Port of Spain. As you
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are aware, that particular line is the one that is responsible for bringing close to
35million gallons of water from Caroni to Port of Spain, and as such when you
have problems along that transmission line it will have serious disruption. This
particular problem—the fixing of this particular problem started from around
Sunday the 9", however, the line that was actually ruptured was around 15 to 16
feet below and it took a lot of work to actually get to the line—excavation work—
and then of course you had to stop 35million gallons of water from coming to Port
of Spain. As a result of that the actual work to repair the line did not actually—the
actual welding of the line did not happen until about 6.00 a.m. this morning.

The people from WASA, of course, have been working since Sunday to
have that matter resolved, and | am pleased to advise that by 8.30 the welding work
was finished. [Desk thumping] We have actually started water to come through
the line as we speak. That will take some time before you build up the pressure.
The first set of water coming through the line, of course, will be dirty with
sediments, and so forth. However, we expect that within the next two to three
hours a lot of water—more water will come through, and we expect by, at least by
this evening, we will have full restoration of the problem. [Desk thumping]
During that time we have been—I want to also thank—

Mr. Vice-President: Senator, | think the time for responding to Urgent Questions
itself, in its entirety, is up, as well as the time for a response. Thank you.

ORAL ANSWERS TO QUESTIONS

Mr. Vice-President: Leader of Government Business.

The Minister of Energy and Energy Industries (Sen. The Hon. Franklin
Khan): Thank you very much, Mr. Vice-President. Mr. Vice-President, the
Government is pleased to announce that it will be answering questions nhumbers
155, 167, 168, 183, 194, 195. We ask for a deferral of questions 169, 187 and 196.
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Sen. Mark: | did not get—MTr. Vice-President, is it next week or the next sitting?

Sen. The Hon. F. Khan: We ask for a deferral of two weeks.

Sen. Mark: We object, Sir.

Mr. Vice-President: Hon. Members, questions 169, 187 and 196 would be

deferred for two weeks. Sen. Mark, question number 155. [Desk thumping]

Sen. Mark: Mr. Vice-President, we object.

Hon. Senator: To what?

Sen. Mark: No, I object to deferring any questions here.

Mr. Vice-President: Sen. Mark.

Sen. Mark: Mr. Vice-President, | will address you. [Desk thumping] Lazy

Government.

The following questions stood on the Order Paper:
Sexual Abuse of Children
(Measures Implemented to Address)

169. In light of the findings of a report by the University of the West Indies
Institute for Gender and Development Studies that there is an increase in the
sexual abuse of children, can the hon. Minister of Social Development and
Family Services indicate whether any measures are being implemented to
address this issue? [Sen. W. MarKk]

MTS Workers
(Details of Salary Deductions)

187. Given recent reports that salary deductions from MTS workers are not being
remitted to certain financial and related institutions, can the hon. Minister of
Labour and Small Enterprise Development indicate the following:

(i) the number of workers affected by this situation; and

(i)when will this issue be remedied? [Sen. T. Obika]
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Prize Monies Owed to Carnival Bands
(Details of)

196. Can the hon. Minister of Community Development, Culture and the Arts
indicate given claims by leaders of small and medium Carnival bands that
they have not received their prize monies for the years 2016-2018, when can
these groups expect to receive said prize monies owed to them? [Sen. S.
Hosein]

Questions, by leave, deferred.
Passenger Ferries
(Status of Vessels)

155. Sen. Wade Mark asked the hon. Minister of Works and Transport:

Can the Minister advise the Senate whether the MV Su, HC Olivia, HC Katia
and the HC Milancia are in service, and if not, the status of said vessels?

Mr. Vice-President: Minister of Works and Transport.

The Minister of Works and Transport (Sen. The Hon. Rohan Sinanan):

Thank you again, Mr. Vice-President. Mr. Vice-President, the water taxi vessels,

the MV Su, HC Olivia, HC Katia and the HC Milancia are not in service. Over the

period March 2012 to June 2012, in accordance with the approval of the Cabinet,

July2010 to February 2011, and June 2012, NIDCO, through an international

broker, took the necessary steps to sell the vessels to parties approved by its board

of commissioners. However, in August 2012, Cabinet rescinded the decision that

NIDCO sell the fleet of the second-hand vessels and directed that the Ministry of

Works and Transport at that time enter into a contract with the Port Authority of

Trinidad and Tobago to provide this service for another international shipping

broker to value the vessels and sell them at a minimum price to be set on the basis

of a valuation. A valuation was also done by the Maritime Services Division. In
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January 2013, a power of attorney was executed and given to the Port Authority to
sell or otherwise divest the vessels. Since that time several attempts by the Port
Authority to engage a broker to sell the vessels were unsuccessful. Additionally,
over the period, NIDCO has also referred potential buyers for the Port Authority,
however, to date the vessels have not been sold and remain vested for sale at the
Port Authority. They remain moored in Chaguaramas. | thank you.

Mr. Vice-President: Sen. Mark.

Sen. Mark: Mr. Vice-President, can the hon. Minister indicate what is the value
attached or provided to the Government for the sale of these three—one, two,
three, four vessels? What is the value?

Mr. Vice-President: Minister.

Sen. The Hon. R. Sinanan: Thank you, Mr. Vice-President. Mr. Vice-President,
there is no current valuation available, however the Port Authority will be going
out again to advertise these vessels for sale, and before that is done a valuation will
be done. | thank you.

Mr. Vice-President: Sen. Mark.

Sen. Mark: Mr. Vice-President, can the Minister indicate to this House when this
exercise of a new valuation will be conducted by his Ministry?

Mr. Vice-President: Minister.

Sen. The Hon. R. Sinanan: Mr. Vice-President, as | indicated, the Port Authority
will be making another attempt to sell these vessels. These vessels will be sold in
accordance with the rules and regulations of the Port Authority and a valuation will
be done prior to that happening.

Mr. Vice-President: Sen. Mark.

Sen. Mark: Mr. Vice-President, can the hon. Minister indicate whether the

Government intends to conduct a forensic audit into these vessels, both their
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acquisition and the fact that they never sailed during the period of purchase? Is the
Government committed to conducting a forensic audit into the purchase or
acquisition of these vessels? Can | ask the hon. Minister that?
Mr. Vice-President: Senator, | would not allow that question. Do you have
another supplementary on this question?
Sen. Mark: Mr. Vice-President, can the hon. Minister indicate whether there is
any possibility of these vessels, given, for instance, reports that they have received,
ever being returned to service so that we can use them for the water taxi purposes
between Port of Spain and San Fernando? Is there any possibility at all?
Mr. Vice-President: Minister.
Sen. The Hon. R. Sinanan: Mr. Vice-President, the answer | gave just now
indicated that clearly in 2012 and 2013 the previous Government, to which Sen.
Mark was a Member of, offered these vessels for sale. | will judge from that that
they saw the rules, the guidelines that these vessels should not be put back in
service, hence why they put it for sale in 2012 and 2013.
Mr. Vice-President: Sen. Mark.
Sen. Mark: Would you not agree with me, hon. Minister, through you, Mr.
Vice-President—
Mr. Vice-President: Sen. Mark, it is the next question. You have had four
supplementary on question number 155. Question number 167.
Sen. Mark: | am guided by you, Sir.

Recommended Campus Registrar at UWI

(Reasons for Non-acceptance)

167. Sen. Wade Mark asked the hon. Minister of Education:
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Why has the Government not accepted the person recommended by the

University of the West Indies for the position of Campus Registrar at the St

Augustine Campus?
Mr. Vice-President: The Minister of Education. [Desk thumping]
The Minister of Education (Hon. Anthony Garcia): Thank you very much, Mr.
Vice-President. Appointments to senior management positions of the University of
the West Indies are approved by the University Council at its annual business
session meeting. The University Council consists of the Chancellor, the Vice-
Chancellor, the Chairmen of the Campus Council, the Pro Vice-Chancellors, the
campus principals, members of the Academic Board, representatives of the guild of
graduates, and one student from each campus. The Chancellor also appoints
persons of high international, regional and the national standing from the
professions: commerce, industry, the public service, the labour movement, and
other non-governmental organizations. The Council also consists of one member
appointed by the Government of each of the contributing countries. This Minister
of Education i1s the Government of Trinidad and Tobago’s representative on the
Council of the University of the West Indies. The meeting of the University
Council is held once a year and appointments to senior management positions of
the university is one of several issues discussed at the meeting. No documentation
is circulated regarding these appointments before the meeting, and therefore no
prior information was given in respect of the person recommended by the
university for approval by the Council to fill the position of Campus Registrar at
the St. Augustine campus.

Recognizing that the person being recommended was a member of the
teaching profession and an employee of the Ministry of Education, it was felt that

as a matter of courtesy the Ministry should have at least been consulted regarding
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the recommendation. Members of the Council agreed that because it was an
appointment to a senior management position at a landed campus the Government
of the host campus should have been consulted as obtains in other spheres of work
and business. In light of other deliberations which ensued at a meeting, the
University Council, not the Government of Trinidad and Tobago, agreed not to
approve the person recommended to it for the position of Campus Registrar at the
St. Augustine campus. Thank you.

Mr. Vice-President: Sen. Mark.

Sen. Mark: Mr. Vice-President, having regard to what we have been advised and
told by the Minister that there is need for consultation involving an employee of
his Ministry, and having been aware of this development, can the Minister indicate
whether the post, as far as he is aware, has been re-advertised for Registrar of
Campus or the Campus Registrar?

Mr. Vice-President: Minister.

Hon. A. Garcia: Mr. Vice-President, | am not aware that the post was re-
advertised, but I know that was the directive that was given to the principal of the
St. Augustine campus. But at this point | cannot say that it has been re-advertised
or not. | do not have that information.

Mr. Vice-President: Sen. Mark.

Sen. Mark: Mr. Vice-President, can | ask the hon. Minister, since he arrived on
the compound of the Ministry of Education in his capacity, is it an established
policy that if a citizen of this country applies for a job at a university that the
Ministry must be consulted, and if the Ministry is not consulted then the Ministry
reserves the right to so advise the campus—that is the university—that it must be
consulted? Is there an established policy on this matter or is it one that was made

up?
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Mr. Vice-President: | would not allow that question. Next question, Sen. Mark.
Sen. Mark: Mr. Vice-President, the people are asking what role did the Minister
of Education play in denying a citizen [Desk thumping] the right of upward
mobility in this society to the post of Campus Registrar. What role did he, the hon.
Minister, play in personally stopping the upward mobility of a citizen who had all
the qualifications of becoming Campus Registrar? What was his role? [Desk
thumping]
Mr. Vice-President: | would not allow that question as well. Next supplemental,
if you have it, Sen. Mark.
Sen. Mark: Mr. Vice-President, can the hon. Minister indicate whether there is an
official policy on the issue of consultation with the Ministry whenever teachers are
applying for appointments outside of the teaching service? Can | ask the Minister
this?
Mr. Vice-President: Minister.
Hon. A. Garcia: Thank you very much, Mr. Vice-President. | am sure that Sen.
Mark knows about convention, he knows about practice, he knows about policy,
and although we do not have any written policy it is settled practice that someone
who applies for a position of that nature, being a member of any organization, that
that organization should be consulted. It is common courtesy, and that was the
position that was taken when | addressed the Council, and that position was
accepted by the University Council. Thank you very much.
Mr. Vice-President: Next question, Sen. Mark.

Cedros Homeless Family Due to Fire

(Assistance Granted by Government)
168. Sen. Wade Mark asked the hon. Minister of Social Development and

Family Services:
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Can the Minister indicate what, if any, assistance is being granted to the
family who lost their home in a fire at St. Marie Village, Cedros on April 23,
2018?
Mr. Vice-President: The Minister of Social Development and Family Services.
[Desk thumping]
The Minister of Social Development and Family Services (Hon. Cherrie-Ann
Crichlow-Cockburn): Thank you very much, Mr. Vice-President. The family
that lost its home in a fire in Cedros on April23, 2018 was provided with a
household items grant of $9,991, and five grants for clothing and school supplies
of $1,000 each. Members of the family have also submitted applications for grants
for minor house repairs, electrical house wiring and sanitary plumbing, however,
the documents required to complete the process remain outstanding. Counselling
services were also offered by the National Family Services Division of the
Ministry and remain available to the family. Thank you, Mr. Vice-President.
Mr. Vice-President: Sen. Mark.
Sen. Mark: Mr. Vice-President, can the hon. Minister indicate whether these
counselling services were taken up by the affected residents?
Mr. Vice-President: Minister.
Hon. C. Crichlow-Cockburn: Mr. Vice-President, to date the family has not
accessed those services, but it remains available to them.
Mr. Vice-President: Sen. Mark.
Sen. Mark: Can | ask the hon. Minister how are these services, counselling
services, made available to those residents? Have they been written to? Did
somebody approach them? Could you share with us what is the method or the
means, or the avenues available for counselling services, Mr. Vice-President?

Mr. Vice-President: Minister.
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Hon. C. Crichlow-Cockburn: Mr. Vice-President, officers of the National
Family Services Division visited the family and in discussions with them would
have indicated all the services provided. It would have been offered, and it is now
up to the family to access those services.
Mr. Vice-President: Sen. Ameen.
Sen. Ameen: A supplemental question. For the information of the public, can you
state what are the types of documents that are required which you indicate would
be outstanding, if these are documents that may have been lost in the fire so that
makes it impossible for them to provide to the Ministry?
Mr. Vice-President: Sen. Ameen, | would not allow that question. You have
another one?
Sen. Mark: May I, Mr. Vice-President?
Mr. Vice-President: Sen. Mark.
Sen. Mark: May | ask the hon. Minister, are you satisfied with the rapidity and
speed in which the Ministry and its officers were able to respond to the needs of
these persons who suffered the dislocation that the question raised?
Mr. Vice-President: | will not allow that question. Sen. Mark, next question.
[Crosstalk]
Mr. Vice-President: Sorry, 183, Sen. Obika. Actually, Sen. Mark.
Sen. Obika: Thank you very much, Mr. Vice-President. | was taken aback by
having documents after your house burn down.

Chatham Government Primary School

(Status of)

183. Sen. Taharga Obika asked the hon. Minister of Education:
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Given the shortage of primary school spaces for new students in Point Fortin
and environs, can the hon. Minister of Education advise when will the new
Chatham Government Primary School be completed and opened?
Mr. Vice-President: Minister of Education. [Desk thumping]
The Minister of Education (Hon. Anthony Garcia): Thank you very much, Mr.
Vice-President. Mr. Vice-President, the Chatham Government Primary School,
located at No. 1 South Beach Road, Chatham, is 79 per cent completed. Work on
the facility has been suspended by the contractor and the consultant due to non-
payment of invoices. The Ministry of Education has made some headway in
paying off the arrears, but has exhausted the allocation in the 2018 Estimates of
Expenditure for this school. As a result, the Ministry is actively seeking additional
funding to settle the outstanding payments for this school. The Ministry of
Planning and Development, along with the Ministry of Education, has been liaising
with contractors and the consultants in an attempt to continue this project along
with several other similar projects. However, it is clear that construction work on
this school will recommence only when outstanding payments are made. In the
circumstances, Mr. Vice-President, every effort is being made to ensure that
students have access to a quality education in the interim while arrangements are
being made to source the required funds to restart the project. Thank you very
much.
Mr. Vice-President: Sen. Obika.
Sen. Obika: Thank you very much, Mr. Vice-President. The hon. Minister stated
that work will recommence. Can he inform the public when was work last done on
the school?
Mr. Vice-President: Minister.

Hon. A. Garcia: Mr. Vice-President, from my recollection the last occasion when
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work was done on this school was in 2017 when the contractor and the consultant
left the project because of non-payment. So it is a little more than a year since
work was last done on this school.

Mr. Vice-President: Sen. Obika.

Sen. Obika: Thank you, Mr. Vice-President. Could the hon. Minister indicate,
because he mentioned that the students will be getting quality education, where the
students are being housed at the moment?

Mr. Vice-President: Minister.

Hon. A. Garcia: Mr. Vice-President, the question is whether the new Chatham
Government Primary School would be completed. Obviously it is a new school
that is being built, and since it is a new school, there is an existing school and there
is where the students are being housed. [Desk thumping] I thought that Sen. Obika
would have known that by the date of his question himself. Mr. Vice-President, |
am very saddened as a teacher. | am very saddened.

Mr. Vice-President: Sen. Obika.

Sen. Obika: Thank you, Mr. Vice-President. I share the Minister’s grief because
there is a shortage of school places in Point Fortin and that is why the school had to
be built, so he needs to inform himself really. But what | want to find out is what
will happen with this shortage of school places given the lack of completion at
Chatham, because persons cannot find places for their children. We have the
Fanny Village problem, we have the Chatham problem with the shortage of school
places. Where are they being housed, if it is up to standard, if there are any
challenges there? This is an opportunity for the Minister to correct the record and
inform the public.

Mr. Vice-President: | think you have asked the question, and secondary to that |

would not allow that question. Do you have another question?
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Sen. Obika: Okay, let me rephrase, the question in effect would be, given the
current accommodation of the children, with the Chatham children, is the Minister
satisfied with that accommodation?
Mr. Vice-President: Again, | would not allow that particular question. Next
guestion on the Order Paper, question number 194, Sen. Hosein.
Subventions to Islamic Organisations
(Details of)

194. Sen. Saddam Hosein asked the hon. Minister of Community Development,

Culture and the Arts:

Having regard to the subventions given to Islamic Organisations for Eid ul-

Fitr celebrations 2018, can the Minister indicate the following:

(i) the names and number of Islamic Organisations that received

subventions for this year’s celebrations; and

(i)  a breakdown of the amount of moneys given to each organization?
Mr. Vice-President: The Minister of Community Development, Culture and the
Arts. [Desk thumping]
The Minister of Community Development, Culture and the Arts (Hon. Dr.
Nyan Gadsby-Dolly): Thank you, Mr. Vice-President. With regard to the
question asked, 20 applications were received for financial assistance for Eid 2018,
and funding was approved for 19 organizations. The breakdown of the amounts
are as follows: ASJA, $288,750; TML, $183,750; TIA, $131,250; Ahmadiyya
Muslim Community, $115,500; Ahmadiyya Anjuman, $115,500; Islamic
Missionaries Guild, $57,750; DarulUloom Trinidad and Tobago, $63,000; Islamic
Resource Society, $57,750; Islamic Relief Centre, $57,750; Barrackpore Islamic
Centre, $57,750; ASWIJI, $63,000; Islamic Ladies Social and Cultural Association,
$52,500; IDM, $63,000; the Baraka Foundation, $225,000; Takaaful T&T Friendly
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Society, $10,000; Keep Helping All Needs, $2,500; Royal Society of Al-Qalam
Writers, $4,000; Islamic Health and Social Association Network, $2,500; Montrose
Muslim Association, $2,000; grand total, $1,553,250.

11.00 a.m.
Mr. Vice-President: Sen. Hosein.
Sen. Hosein: Can the Minister just indicate whether or not all of these
organizations have received all of the funding so far?
Mr. Vice-President: Minister.
Hon. Dr. N. Gadsby-Dolly: To the best of my knowledge, the organizations have
been contacted, and funding, if not received, should be received imminently.
Mr. Vice-President: Sen. Hosein.
Sen. Hosein: Can the Minister give a time frame in which these payments will be
made to these organizations?
Mr. Vice-President: Minister.
Hon. Dr. N. Gadsby-Dolly: If funding has not been received, it will be received
imminently.
Mr. Vice-President: Is that it? Next question. No. Go ahead. You have another
guestion?—supplementary, Sen. Hosein?
Sen. Hosein: The next question, please, 195.
Mr. Vice-President: 195. Yes.

Police Vehicle Sunk on Cedros Beach
(Details of)

195. Sen. Saddam Hosein asked the hon. Minister of National Security:

In light of recent reports of a police vehicle having sunk in the sand on a

beach in Cedros, can the Minister advise if an investigation has been

launched into this matter and if completed, what are the findings?
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The Minister of National Security, Minister of Communications and Minister
in the Office of the Prime Minister (Hon. Stuart Young): [Desk thumping]
Thank you very much, Mr. Vice-President. Mr. Vice-President, the Commissioner
of Police has indicated that an investigation was launched on June 12, 2018, by the
Trinidad and Tobago Police Service, Professional Standards Bureau. An interim
report was received by the Commissioner of Police with recommendations for the
police officers to be suspended. The Commissioner of Police has since acted on
those recommendations. The two officers were suspended pending the finalization
of the report on the conclusion of the investigation.

Mr. Vice-President, as those in this Chamber will be aware, one cannot give
the outcome or what the findings are of the investigation because it may prejudice
any proceedings that need to be taken. And in any event at this stage, their interim
findings that are being finalized.

Mr. Vice-President: Sen. Hosein. No? Sen. Haynes.

DEFINITE URGENT MATTERS
(LEAVE)
Increase in Homicides and Serious Crime
(Failure of Government to Protect Citizens)

Sen. Anita Haynes: [Desk thumping] Thank you, Mr. Vice-President. | hereby
seek leave to move the Adjournment of the Senate today under Standing Order 16
for the purpose of discussing a Definite Matter of Urgent Public Importance, that
is, the failure of the Government to take necessary steps to address the continued
increase in homicides and serious crime in particular, the increase and attacks upon
our young persons and women which have resulted in a breakdown in law and
order in our country.

The matter is definite because it relates to the failure by the Government to
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discharge its most important duty of ensuring the safety and security of our citizens
by addressing the continued loss of life through the unprecedented increase in
homicides within recent time.

The matter is definite because for 2018, so far, more than 370 persons have
lost their lives with no less than five murders taking place over the past weekend.

The matter is urgent because the criminals are becoming braver and more
brazen in their attacks upon our citizens, with criminals reportedly posing openly
as law enforcement officers leaving citizens gripped in fear and eroding their
trustworthiness of the protective service personnel in uniform.

It is also urgent because during the past week as a country, we have
witnessed the re-emergence of kidnapping for ransom. Our young women are
going missing almost every day and their mutilated bodies left decomposing
indiscriminately across the country.

The matter is of public importance because the lives of our citizens are at
greater risk each day, and with each passing moment our country is becoming
more and more unsafe.

It is of public importance because crime affects each and every one of us,
and the loss of our country by the loss of life cannot be quantified.

It is also of public importance because our country has become numb to
crime in all its forms. The value placed on human life has never been so low, and
as a Parliament we have a sworn duty to address the issues that affect the citizens
of our country. | thank you. [Desk thumping]

Mr. Vice-President: Hon. Senators, | have considered the Motion of the Senator
and | am not satisfied that this matter, as presented, qualified under this Standing

Order. Sen. Ramdeen.
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Closure of the Petrotrin Refinery
(Failure of Government to Implement a Plan)
Sen. Gerald Ramdeen: [Desk thumping] Thank you, Mr. Vice-President. Mr.
Vice-President, | seek your leave to move the Adjournment of the Senate today
under Standing Order 16 for the purpose of discussing a Definite Matter of Urgent
Public Importance, that is, the decision by the Government to close the Petrotrin
refinery without providing the workers and the people of this country with a
definite plan of how this decision will be implemented, and how the Government
intends to counter the necessary adverse consequences.

The matter is definite because it pertains specifically to the decision of the
Government to close the Petrotrin oil refinery at Pointe-a-Pierre.

The matter is also definite because it relates specifically to the failure of the
Government to provide a plan for the implementation of this decision that will
directly affect a large number of workers that are presently employed at the
refinery and the specific communities of Gasparillo, Claxton Bay and Marabella
and the nation as a whole.

The matter is urgent because the Government has fixed a date for the closure
of the refinery that is less than a month away. It is urgent because a large number
of workers will lose their jobs, and the Government has not indicated the
particulars of any severance packages that these employees will be entitled to.

The Government has not informed these workers of the plans that will be put
in place to cushion the financial hardship that they will be forced to endure.

The matter is of public importance because this decision will have adverse
effects upon the economy of our country and upon the lives of all citizens directly
and indirectly affected by this decision. It will have contagion effects on the

financial system.
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Petrotrin is the sole supplier of fuel to domestic and commercial users of
vehicles in our country. It also supplies the aviation and marine sector with fuel,
and the risk that is posed by the refinery being shut down without a contingency
plan is unimaginable.

The Government is under a duty to make full disclosure to the citizens of

this country on the decision to close the Petrotrin refinery. [Desk thumping]
Mr. Vice-President: Hon. Senators, | have considered the Motion of the Senator,
and | am satisfied that this matter qualifies to be raised [Desk thumping] as a
Definite Matter of Urgent Public Importance. This matter also requires the leave
of the Senate. Is the Senate prepared to grant leave?

Agreed to.

Mr. Vice-President: Hon. Senators, leave having been granted in accordance
with Standing Order 16(5), the debate on this Motion will stand over until 6.00
p.m. [Desk thumping] Leader of Government Business.

JOINT SELECT COMMITTEE

Revenue Authority Bill, 2018
(Extension of Time)
The Minister of Energy and Energy Industries (Sen. The Hon. Franklin
Khan): Thank you, Mr. Vice-President. Mr. Vice-President, having regard to the
interim report of the Joint Select Committee established to consider and report on a
Trinidad and Tobago Revenue Authority Bill, 2018, Third Session (2017/2018),
Eleventh Parliament, | beg to move that the committee be granted an extension to
September 26, 2018, to complete its work and submit a final report.
Question put and agreed to.
PAYMENTS INTO COURT BILL, 2018

Mr. Vice-President: Attorney General. [Desk thumping]
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Hon. F. Al-Rawi: Thank you, Mr. Vice-President. Mr. Vice-President, | recall
starting on the last occasion this Bill, or was it the other one?—and if so, may |
enquire the full time speaking?

Mr. Vice-President: The Bill that is before us is the Payments into Court Bill, so
you have not moved that one yet.

Order for second reading read.

The Attorney General (Hon. Faris Al-Rawi): Thank you, Sir, much obliged.
Thank you, Mr. Vice-President. It gives me great pleasure to pilot today the Bill
before us. | do not have a speaking note from the Parliament, so, Mr.
Vice-President, permit me. | beg to move:

That a Bill to make provision for payments into and out of Court to be made

electronically and into and out of a Custodial Bank Account in the name of

the Judiciary of Trinidad and Tobago and for related matters, be now read a

second time.

Mr. Vice-President, Trinidad and Tobago is wrestling with a drive towards
modernization of systems and procedures. Our laws which have stood on the
books of Trinidad and Tobago and which have been very useful in terms of the
management of accountability and ease of doing business have specifically not
kept abreast with technology. This is demonstrated by the division in efficiency
between the public sector and the private sector.

The private sector obviously is unshackled from the strictures of the Public
Service Regulations and other laws which guide the payment of moneys into and
out of various accounts of the Government for necessary purpose. But in the
government sector it has resulted in the fact that we are a manual system which is
devoid from the ability to move electronic transactions into the public service.

Now, the fact is that the Judiciary of the Republic of Trinidad and Tobago is
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a separate arm, if one were to call that, from a constitutional consideration
perspective, but it is quite properly an aspect of State. So it is not true to say that
the Judiciary itself is devoid from the State. There is well-known provision that
the Judiciary is not liable, that there is no State liability in respect of matters which
are the subject of judicial function in the larger sense, obviously there are
exceptions that can apply in the Magistracy in particular where the rules of
indemnity do not apply. But the fact is that the processes of the State are open to
inspection, and that was most recently confirmed in the Privy Council in the case
of Kirvek Management and Consulting Services Limited v the Attorney General
which is a Privy Council decision of 2002, to be found at 2002 UKPC at 43.

The fact is, Mr. Vice-President, that this Bill in its short number of clauses,
all of 15 clauses and three Parts, proposes to facilitate the making of payments into
and out of court. And before | get to the specific clauses of the Bill, permit me to
paint the backdrop and the system in which this Bill is grounded.

The first and most important law that we look at is, of course, the
Constitution of the Republic of Trinidad and Tobago. Specifically, section 112 of
the Constitution, that is 112 of the Constitution provides, subsections (1), (3) and
(4); subsection (1):

“All revenues or other moneys raised or received by Trinidad and Tobago,

not being revenues or other moneys payable under this Constitution or any

other law into some other public fund established for a specific purpose
shall, unless Parliament otherwise provides, be paid into and form one

Consolidated Fund.”

What does that mean? Section 112(1) of the Constitution says Parliament must say

when moneys, be they revenues or other moneys, Parliament must say in an Act of
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Parliament where moneys are to be paid into and out of.

Subsection (3):

“No moneys shall be withdrawn...”

This is the “out of"—

“...from any other public fund other than the Consolidated Fund unless the

issue of those moneys has been authorised by an Act.”
Subsection (4):

“No moneys shall be withdrawn from the Consolidated Fund or any other

public fund except in the manner prescribed.”

And “prescribed” is obviously a reference to the fact that rules and
regulations or subsidiary law to Acts of Parliament can tell you how you treat with
that. So that is the Constitution.

Clause 5 of this Bill starts off by permitting under Part Il of the Bill, clause 5
provides under Part Il for the making of payments into and out of court by saying:

“A Custodial Bank Account may be held in the name of the Judiciary of

Trinidad and Tobago at a commercial or other bank in Trinidad and Tobago

to facilitate the receipt and payment of—

(@) maintenance payments;

(b) fees payable to the Court;

(c) fines payable by law; and

(d) any other payments which are payable into Court by an order of the

Court, law or Rules of Court.”
That, Mr. Vice-President, is the crux of what the Bill intends to do. Clause 5 is the
operational aspect of the Bill.

| do propose to tidy up some language in clause 5 to address some comments
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that we have received in the period of time that we have allowed for this Bill to
settle into the public domain, and I will come to that shortly when | go through the
specific clauses. But suffice it to say, the need for this Bill starts off with the
Constitution.

Secondly, as a matter of fact and as a matter of law, we had the Electronic
Transactions Act brought to us for certain payment mechanisms in 2011 by the
previous Government. That operationalization of the Electronic Transactions Act is
something which is in the process of being worked out by the World Bank
consultancy team that is progressing across a whole-of-government arrangement.

The next law which applies, very importantly, is the Exchequer and Audit
Act. The Exchequer and Audit Act, Mr. Vice-President, is Chap. 69:01; it is now
59 years old. Itis an Act of Parliament, No. 20 of 1959.

And very importantly in 2014, an amendment to the Exchequer and Audit
Act was brought. It is now the inclusion of Part IVA of that law, entitled
Electronic Funds Transfer, where sections 23A and 23B were put in. And
specifically it says, 23A(1):

“Notwithstanding any other written law, a payment into or issue out of—

(@) the Exchequer Account; or

(b)  other public moneys, howsoever held,

may be made by means of electronic funds transfer in accordance with

general or specific directions issued by the Treasury.”
The “Treasury” is defined as the Minister of Finance.

“Nothing in subsection (1) shall affect the validity of making payments or

issues referred to in that subsection by any means that were lawful before the

coming into force of this Part.”
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So there was the law prior which was specifically preserved.

23B provides that the Minister may make regulations, that is the Minister of
Finance may make regulations wearing the capacity hat as Treasury to give effect
to the provisions of this Part. And then it goes through conditions relating to
electronic funds, processes, environmental application controls, guidelines
controls, liabilities of the State importantly. Regulations shall be subject to
negative resolution of the Parliament.

And again, there is the preserving of existing functionality where:

“Notwithstanding any other written law, regulations...”—¢t cetera, we go on
to make an exception to the application of section 66 of the Interpretation Act to
bump up fines.

Very importantly, “Department” in the Exchequer and Audit Act is defined
as including:

“the Court of Appeal, the High Court, the Industrial Court, the Tax Appeal

Board or any court of summary jurisdiction;”

Now, | say that because an obvious question would be: Why do we need this
Act of Parliament if we have Part IVA of the Exchequer and Audit Act which was
brought in in 2014, where we have “department” including a broad range of courts
of superior record, because the Tax Appeal Board, the other courts are included
there, the Industrial Court.

And the answer to that is, because the regulations which were promulgated
specifically in support of this which came into effect in 2015, the Exchequer and
Audit (Electronic Funds Transfer) Regulations, 2015, those Regulations are
broad-based regulations. And what we seek to do today is only to treat with the

jurisdiction of the courts in the traditional sense, meaning the Supreme Court of
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Trinidad and Tobago, that is the Court of Appeal and the High Court and courts of
summary jurisdiction meaning the Magistracy. We do not propose on this
occasion to treat with courts of superior record, meaning the Tax Appeal Board
and the Industrial Court at this point. And that is a very important point as to why
this Bill is required in this construction.

Now, Mr. Vice-President, the fact is that the Regulations governing the
Exchequer and Audit Act are regulations standing from 1975, they are now 53
years old—sorry, 1965. The Act is 59 years old, and the Regulations are 53 years
old, coming from 1965.

In the Regulations, Mr. Vice-President, attached to the Exchequer and Audit
Act, it is quite interesting to note that there is great provision for the capacities of
how you appoint accounting officers, duties of accounting officers, their liability,
where they have disagreement with Ministers, accounting officers answerable to
the Public Accounts Committee, et cetera. But these Regulations talk about things
like strongbox and imprest, and are grounded squarely in things which include cash
management, voucher books, line items.

| am sure that Sen. Creese knows well what | am saying, having served as a
Permanent Secretary himself, in the departments of Government, where you deal
with a vote book and you write down these things in a manual arrears fashion, it is
very labour intensive, but open to liability and open to fraud, and open to issues of
corruption, Mr. Vice-President. Because as we know from the Public Accounts
Committee and the Auditor General reports, we are getting reports in this
Parliament dated 1998, dated 2002, 2003. Reports are too far in arrears to make
any meaningful sense in terms of the auditing cycles as they exist under section

116 with the Auditor General’s capacity of the Constitution.
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Now, Mr. Vice-President, this Bill proposes that we establish essentially for
the Supreme Court, for the Magistracy, the ability to open custodial accounts. We
are, in effect, allowing the Judiciary of the Republic of Trinidad and Tobago
through its accounting officer which is the Court Executive Administrator, so
created as a post in 1998 by my learned colleagues opposite when they were in
Government then, in fact, created then as a contract position. It was migrated to a
permanent position under the JLSC’s Second Schedule in 2003 by a then PNM
Government. But that Executive Court Administrator who is the Permanent
Secretary falling under the provisions of the Exchequer and Audit Act as the
accounting officer with personal liability, and with the grant of warrant from the
Treasury, meaning the Ministry of Finance, that Executive Court Administrator is
the functionality cog inside of this rubric.

So let us get into some of the dynamics of what is involved, what is the type
of money. Let us then go to what the commentary in relation to this Bill has
focused on and in particular, the commentary coming from the Law Association in
its communications which I am sure many of my colleagues today will speak to as
that has been a sensible amount of contribution which is quite easily answered.
Because regrettably much of the commentary by the Law Association is premised
on false premises.

The facts are just simply wrong in some of the equations, but there have also
been some meaningful points that they have raised and which we propose to bring
about by way of proposed amendments to the Bill.

So, Mr. Vice-President, permit me to say that there are, in fact, eight pieces
of law, and one rule that applied to this Bill. This Bill covers and coordinates with

eight other pieces of law, and one rule meaning specifically, the rules of court. We
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are also obliged to consider what the funds that the Judiciary will be managing or
coordinating will involve.

So let us start with funds. Funds which are classified may be of two types,
revenue or non-revenue. In the revenue aspect, courts deal with three things which
are categorized as revenue: Marshals’ fees which come about under the Bailiffs
Act; fines; filing fees. Those are the three subcategories of what the court treats
with and which are determined at law to stand as revenue, government revenue in
the context of our Constitution and our rules at the Ministry of Finance is governed
by.

Funds which are deemed non-revenue are maintenance payments,
compensation payments, payments into court to encourage settlement of matters
and security for costs. Those are things which belong to someone else.
Maintenance, obviously, is for the benefit of the person who is to receive the
maintenance payment by an order of court. Compensation payments are that you
shall pay damages to John Brown or Jane Brown and pay it into court. Payments
into court to encourage settlement is where you pay the sum in court while you are
negotiating, and then the court has a certain perspective on your bona fides and
may treat you in a more favourable fashion if you do that. And then you have
security for costs which is a rule of law where persons are foreign to the
jurisdiction and they may be absconding from the liabilities and therefore, cost
may be an exposure; so that is non-revenue aspects.

The eight laws that coordinate with this Bill are: the Supreme Court of
Judicature Act, Chap. 4:01; the Petty Civil Court Rules and the Petty Civil Act, so
| am categorizing those as one by itself; the Children Act Chap. 46:01; the
Attachment of Earnings (Maintenance) Act, Chap. 45:52; the Age of Majority Act,
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Chap. 46:06; the Family Law (Guardianship of Minors, Domicile and
Maintenance) Act, Chap. 46:08; the Exchequer and Audit Act—obviously—Chap.
69:01; the Family and Children Division Act, No. 6 of 2016. And then the rule
which applies importantly in this regard is, of course, the Civil Proceedings Rules,
1998, as has been amended and in particular Part XXXVII of that rule. That is the
nature of funds, those are the laws which articulate with this particular structure.

Now, Mr. Vice-President, what is interesting—and | thank the Law
Association for its commentary—there would have been traded in the public
domain, correspondence passing back and forth between the President of the Law
Association and myself because it is a matter of public record. And the Law
Association has commented on it, that the Office of the Attorney General has
written to the Law Association on umpteen occasions on almost umpteen Bills, if |
can put it that way.

On many an occasion we get no response, not an acknowledgment. We have
recently had a new Law Association with a better enveloped system of structure,
and | am very grateful for the fact that they have been responding. We have
received some positions from the Law Association on this Bill. And I wish to note
that the Law Association wrote me, it was on the 29" of June when we were last
sitting in the Senate, indicating that they wish to respond to issues which arose on
this Bill.

Very importantly, they made an observation that—they made a statement of
fact that the Judiciary was not up to date on its accounts, which is a very strong
statement of fact, and which | am able to say now is entirely incorrect. The
Judiciary’s accounts are 100 per cent up to date, and I am sure some of my

colleagues will speak to that as we progress.
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But the Law Association asked for an opportunity to comment. And very
importantly | responded to them July 3" indicating that | would adjourn the
consideration of this Bill, bring it over to September’s term as we are now, and
treating with this law.

We wrote to the Law Association on July 03, 2018. We had a response from
them on July 6". We wrote them, again, July16™ asking them to provide us with
comments. We wrote them again, July 31% asking them for comments. And on
August 22" quite sometime later, we received very useful comments coming from
the Law Association which | am now essentially to put onto the record.

The Law Association in their commentary, first of all, complimented the
Office of the Attorney General and the Government for seeking to introduce
e-filing which is a system which we have introduced by clause 13 of this Bill. And
then, whilst they said that they had no objection to clause 5 of the Bill which
creates the custodial accounts, they went into a numbers of issues which it is
incumbent to address as we go side by side with the fulminations of this Bill. So
permit me to jump to the considerations of the Bill itself.

Mr. Vice-President, essentially—but I will come to the nitty-gritty of the
Law Association—they indicated that they were concerned that the Judiciary is
potentially dealing with large sums of money that will be deposited into bank
accounts. They then went on to say that rules of court should be made and that
they assume that such mechanisms are intended to be put in place through the rules
of court which rules committee is empowered to make. They then went on to say
that there should be a provision for separate accounts to be held if accounts are to
be managed.

They then drew a very strong criticism of the Judiciary collecting fines, and
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they said that the powers doctrine dictates, the separation of powers doctrine, that
fines should not be collected by the Judiciary. And that, in fact, the clause which
proposes that, should be deleted. May I ask, what time precisely | must end, Sir?
Mr. Vice-President: You end at 11.53.

Hon. F. Al-Rawi: Thank you. They then went on to indicate that they had deep
concerns with the appointment of the Deputy Court Executive Administrator.
They reflected upon the Criminal Division and Traffic Court Bill, repeating what
they had to say about the Executive Court Administrator. And they said that the
time was right now for us to speak to the terms and conditions and the relationship
that the Executive Court Administrator has inside of the Judiciary. And they
contemplated and they said specifically that the court executive administrator is
now being put in charge of substantial sums of money, and they repeat that there is
a need to regularize that.

They went on to ask for the definition of “Court” to be specific, and that is
entirely agreeable. They said that the Bill did not amend existing legislation, and
they reflected upon the Supreme Court of Judicature Act and the Summery Courts
Act in particular.

They noted an inconsistency between the Bill and the Family Law
(Guardianship of Minors, Domicile and Maintenance) Act, and they asked for that
to be cured. And that is in the round, the Law Association’s commentary.

So, Mr. Vice-President, | would like to reflect upon their submissions in the
following fashion. First of all, clause 1 of the Bill is, of course, an entirely easy
clause. It is just simply the short title of the Bill. We propose, in fact, that we
harmonize the long title with the short title, and we include the fact that the Bill

will be Payments into and out of Courts Act, so we will, in fact, be making
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proposals.

11.30 a.m.

We have submitted as a matter of fact now onto the table, because we have
completed this exercise just last night, a draft version of the Bill as it is proposed to
be amended, together with proposed amendments, and that will be the first
amendments that we propose to move. Clause 2 deals with the Act coming into
operation on a date to be fixed by proclamation. It is the proclamation clause.
Clause 3, we have sought to harmonize some of the provisions that have been
referenced. In particular, we note now, because of an amendment that we
proposed when we get down to a new clause 9A, where we identify every officer
who is a receiver of revenue, we have included a definition here for a bailiff, that is
to take care of the Petty Civil Courts Act. We have removed in our proposals—
and we propose that clause 3 be amended by removing the reference to Central
Bank, because we are keeping the Government’s bank, the Central Bank, out of the
equation and focusing simply upon financial intermediaries. And financial
intermediaries are of course defined as financial institutions as so described under
the Financial Institutions Act, Chap. 79:09, which is an Act of Parliament in 2008.

We propose that “Court” be amended to specifically treat with the
categorization that we want which is an exception to the Exchequer and Audit Act,
Part 4A, which | read out a bit earlier, which includes other courts of superior
record. We are focusing in this Bill only upon the Supreme Court, that is, Court of
Appeal, High Court and the Magistracy, which is the court of summary
jurisdiction.  And we deal now with the Court Administrator and the Court
Executive Administrator. | want to point out and address an issue that the Law

Association has been raising. This Bill does not, and cannot, and is not intended to
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treat with dealing with the functions of the Court Executive Administrator. The
office of the Court Executive Administrator was created under the UNC
Government in 1998 by Cabinet Note as they are entitled to do. It was a positive
move in the right direction. It was created as a contract post. Of course, the CPO
terms and conditions kick in there. The successor Government, the PNM
Government, in 2003 brought another Cabinet Note, migrated that Court Executive
Administrator to a permanent pensionable position and caused an amendment to
the Second Schedule of the judicial services legislation, specifically including the
post in the Second Schedule there. That officer under the Exchequer and Audit
Act has pecuniary liability as the warrant holder authorized by the Treasury, in
exactly the same fashion as every Permanent Secretary does. This position has
existed for 20 years.

In fact, court administration as a concept, albeit in a descriptive sense, was
first introduced in the Freedom of Information Act in 1999, Act No. 22:02 of the
laws of Trinidad and Tobago, where Attorney General, Ramesh Lawrence Maharaj
then introduced the concept of court administration, because it is infra dig to
consider that the Chief Justice and the Chief Magistrate can have the capacity to
run the administration of the Judiciary, every account and every note and position,
the Judiciary needed a Permanent Secretary and that is exactly what the Court
Executive Administrator is, just called by a different label. Because the Judiciary
as an aspect of State, albeit in the Montesquieu principle of third arm, the Judiciary
operates within the envelope of the State.

But | want to point this out. The Deputy Court Executive Administrator,
Court Executive Administrator, was also created in 1998 and in 2003. And that

deputy which people are now professing to have a problem with, that deputy has
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existed for 20 years as a contract officer. And why is that so? Number one, there
IS an incongruity in our constitutional arrangement where the Judicial and Legal
Service Commission can only appoint people who are lawyers to positions. They
do not deal with the appointment of non-lawyers; that is for the Public Service
Commission. But a non-lawyer who has skill in judicial administration, and there
is a skill to that. If you go to the North American courts and the English courts,
that non-lawyer cannot just be plucked from the average public service, where you
migrate somebody from X ministry and you put them inside of there. The
appointment of a Deputy Executive Court Administrator is done by an interview
panel which is comprised of Chief Justice and three other judges, et cetera, and that
has been the case for 20 years.

The Cabinet is now considering an amendment to the judicial and legal
service formula, where we propose to increase the Judicial and Legal Service
Commission functionality to actually now allow for the appointment of judicial
support officers, judicial research assistants for the Magistracy, in particular, and
also the Deputy Court Executive Administrator. But this functionality cannot be
dealt with in this Bill because this Bill is intended to deal with electronic payments
and most respectfully, I must decline the opportunity presented by the arguments
of the Law Association to commingle those matters. Because the amendment to
the Judicial and Legal Service Commission is a constitutional amendment because
it is entrenched in our Constitution and that is a separate consultation and argument
to be considered, not to be commingled with these purposes.

Suffice it to say, | read out the provisions where the Exchequer and Audit
Act says already anything that you could have done prior to the 2014 amendment,

which | read out, and the 2015 rules are still preserved. And the operationality of
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the Court Executive Administrator and the Deputy Court Executive Administrator
are in fact preserved. We are not doing anything differently other than specifying
the accountability that they are to have in an electronic environment.

Mr. Vice-President, we propose that custodial bank account be amended.
We have harmonized to include the two types of accounts which you may have,
revenue and non-revenue accounts. In clause 5 you will see that we propose an
amendment where we described the two separately. So we propose a small
amendment there. We have removed “financial institution” and are relying on the
terminology used, in fact, in the regulations, which is the “financial intermediary”.
It is in fact a financial institution but we must do it from a drafting purpose that
way. We are saying that a receiver of revenue should be included, because that is
the terminology used. But let me deal with a further point, because the Law
Association submission is a worthwhile one to treat with the argument of
accountability. They offered the submission that the Deputy Executive Court
Administrator would be beholden—all of a sudden, now after 20 years of it
operating, | accept that it is a genuine argument, but | am saying that it has existed
for 20 years and must be treated with separately. They are saying this person will
be beholden and you cannot have this person unless it is a public officer treating
with that. Let me tell you what the law says, Mr. Vice-President.

The Exchequer and Audit Act first of all does not say that you have to be a
public officer, it does not say that. It says the opposite. It in fact says in section 3,
et cetera, onward, specifically, that any person can be appointed by the Treasury to
handle money. That is basically what it says. But importantly, in the regulations
which are 1965, 62 regulations, in section 20 of the regulation, here is what section

20 says. Section 20 says:
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“(1) The greatest possible care shall be taken in the selection of officers
whose duties involve the handling of cash.”

That applies here, albeit in a different environment.

“(2) These officers shall be permanent and pensionable officers and where

this is not possible the prior approval of the Treasury shall be sought.”

And for 20 years this Deputy Executive Court Administrator and Court Executive
Administrator, just like in every Ministry, where we have two streams of
permanent and contract, for 20 years the Treasury has been giving specific
approval for persons to act. Because there is accountability, it is subjected to the
Exchequer and Audit Act Regulations, the Act itself, the Financial Regulations. It
IS subjected to personal liability on the part of the person who is involved in that.
And therefore this argument, laudable argument that we ought to take care and
caution to fix now, this position of Deputy Court Executive Administrator, | say
most respectfully this is not the place to treat with that yet. That is in a separate
constitutional structure which we intend to bring shortly, but very importantly the
checks and balances of the regulation, that is the 1965 regulations, the Exchequer
and Audit Regulations, the Exchequer and Audit Act, the Financial Regulations
that exist in the “e-environment” that we have in the 2015 regs, all of these things,
Mr. Vice-President, come as safeguards to the structures.

Importantly we say, let us add and you will see it in a proposal that we make
for the addition of a new clause 4A into the Bill. Let us expressly say:

“The Exchequer and Audit Act shall apply to this Act and in the event of a

conflict between this Act and the Exchequer and Audit Act, this Act shall

prevail.”

Why are we saying that? First of all that formula of words is to be found in
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umpteen laws. The Free Zones Act, Chap. 81:07, the Banking and Insolvency Act,
the Co-operative Societies Act, the Anti-Dumping and Countervailing Duties Act,
specifically we say that because we do not intend to treat with other courts of
superior record right now. We want to confine it to this purpose, but we go further,
Mr. Vice-President, in proposals that we make in clause 5 to the Bill. We say in
clause 5, we propose that the Bill in fact be amended by expressly providing:

“Custodial Bank Accounts shall be public accounts for the purposes of

section 116 of the Constitution.”—public accounts.

What does that mean? The Auditor General, a constitutional office shall have the
ability to audit these accounts. Let us stick a pin for a moment. The Law
Association made a most startling submission that the Judiciary should not be
collecting fines. Mr. Vice-President, the Judiciary of the Republic of Trinidad and
Tobago prior to independence and post-independence from 1962 onwards has been
and will always be collecting fines. | found it startling that the Law Association
could say, do not let the Judiciary collect fines that it is a breach of the separation
of powers principle. | genuinely find it startling. And in fact those accounts are
labelled as fines accounts. That has been happening since prior to independence
and therefore | take great caution in accepting some of the recommendation of
some of my learned colleagues.

Mr. Vice-President, let me give you some of the stats and | have circulated
statistical information to honourable Members. For the years 2017 to 2013
aggregated, the Judiciary has collected fines, fees and marshals’ moneys to the
tune of $139,672,931.74, nearly $140 million. But listen to the figure for
maintenance alone, because that figure did not include maintenance. In the year
2016/17 the Judiciary collected $119,867,451.93 in maintenance alone for one
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year. The current system is that this money is in a drawer, Mr. Vice-President, in a
drawer in the Magistracy or in the District Revenue Offices, in a drawer.

Sen. Obika: But it is not theirs to spend.

Hon. F. Al-Rawi: And unless Sen. Obika understands the concept of risk well
enough, everyone else will surely understand that $140 million in a drawer in cash
or in cheques is not such a bright idea when electronic payments are an option. |
think everybody else understands that.

So, Mr. Vice-President, what | am saying is, this Bill specifically intends to
cause the creation of custodial accounts to be held in the name of the Judiciary
subject to the public accounts perspective of section 116 of the Constitution,
allowing for public inspection subjected to rules, but the Law Association in its
commentary said that they want rules of court to treat with this. Again, false
premise. It is not rules of court that are going to treat with this. It is the rules of
the Minister of Finance as the Treasury under the Exchequer and Audit Act that are
going to treat with this. Again, a basic understanding of the system was absent
from the analysis, respectfully. And those rules in fact exist already.

In certain parts and we have honed them down and there will be more rules
to follow, but it is the Treasury that makes those rules because the liability
arrangement with the signatory, with the person, are to be treated within that
fashion. Importantly, Mr. Vice-President, we say that there is merit in the
submission of the Law Association, that we should keep accounts separate. \We are
proposing that we cause an amendment to the separation of accounts that they must
be labelled and kept separately and you will see that in a proposal where we say
that the accounts should be disaggregated in clause 5.

In clause 6, notwithstanding the fact that we disagree with the submission of

UNREVISED



54

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Hon. F. Al-Rawi (cont’d)

the Law Association as to the risk with the Deputy Executive Court Administrator,
we said let us broaden it and we propose now an amendment to add signatories to
the categories of receiver of accounts and persons who are co-signatories, who are
subsidiary officers and you will see in clause 6 that we are proposing to add
signatories as receivers of accounts in 6(a), the posts of Registrar and Chief
Magistrate. And in the co-signatory aspect we are proposing to add Deputy
Registrar and Marshal to the collection of person there, including collecting
officer, collector of revenue, those accounts and investment officers, et cetera.
Those are all persons approved by the Treasury of the Republic of Trinidad and
Tobago, that is the Minister of Finance pursuant to the Exchequer and Audit Act
which has existed for 69 years and we are seeing there that these people, having
been vested with responsibility also have liability, are subject to public scrutiny,
are subject to the Auditor General’s scrutiny and we propose that that system be
continued.

We say that payments into custodial accounts may be made electronically.
And let me make this point. Electronic payments are voluntary. The voluntary
aspects of the electronic payments are simple, it means that this is not a mandatory
law. And it not being mandatory—I want to draw reference to something called
CourtPay, because | heard a most spectacular submission by the Law Association,
again, that CourtPay is something that is illegal. Let me explain this. CourtPay is
a judicial software system that was introduced in April of this year and CourtPay
came about by way of an operationality of a function called CourtPay introduced—
a question was asked in this Parliament, it cost a whole $75,000 to set up. It allows
the “unbankable” to actually use debit and top up cards at a lotto machine, et

cetera, to receive maintenance payments that they would otherwise spend days in a
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line for at the Magistracy to pick up maintenance payments. They can get it paid
to them without the indignity of the sign flipping over and saying out to lunch, and
you are watching somebody eating a sandwich in front of your face at 12 o’clock
to one o’clock. And this CourtPay system, the Law Association said it was illegal.
| want to point out to the record and to Trinidad and Tobago, the Chief
Justice issued a practice direction on May 18, 2018, to treat with CourtPay and
CourtPay, Mr. Vice-President, is not illegal. Number one, it was only in the
Family Court which is the High Court Division. Number two, it is not in the
Magistracy which is still manual and number three, it is a voluntary court order
where persons are told these are the fees and payments you are going to have to
pay, here is the clearing house fee, here is the $5 fee, here is the $20 fee and it is
scheduled in black and white and persons are given a draft copy of what the order
looks like, and I want to know if the Law Association’s submission is correct.
How on earth could a court order ever be illegal when it is a voluntary consent
order on the part of the participants into the litigation in the maintenance context?
How could that be the case most respectfully? And | was annoyed to hear that
submission made on television.
Mr. Vice-President: Attorney General, you have five minutes.
Hon. F. Al-Rawi: Thank you, Mr. Vice-President.
Sen. Ramdeen: Attorney General, thank you for giving way with only five
minutes left. | just want to ask one quick question on that particular point and that
is why | interrupt you. When that money is paid since pursuant to the practice
direction that was issued by the Chief Justice, where is that money going as we
speak?

Hon. F. Al-Rawi: Sure. It goes to the persons who are charging the fee. So the
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$20 goes to the card, to the Judiciary that issued the card or the $5 to the automatic
clearing house, et cetera. But it is no different from when a husband or wife agrees
to make a payment by standing order, because the bank charges a fee and the
standing order fee goes to the bank. And that is why | found it entirely exceptional
that the Law Association could have had its members on television criticizing these
orders, because it makes no sense most respectfully.

Mr. Vice-President, the fact is the Bill is extremely important for the
modernization of structures. We propose further in the Bill simply to identify the
persons who are treated within the eight laws and the CPR rules that I referred to in
a new clause 9A. That is simply to deal with whether there is any inconsistency
with any law that was not respected. We focus on the persons who can receive
moneys. We propose small amendments to clause 12, where we say instead of the
Judiciary shall notify the recipient—we cannot say the Judiciary. Who is the
Judiciary? We must put the accounting officer, the Court Executive Administrator,
just like the PS would be involved. And we propose that importantly in an
amendment to clause 14 that the Court Executive Administrator may issue a cause
to be issued prepaid cards. That clause is for every person that is “unbankable” in
Trinidad and Tobago, who cannot open a bank account and who need their
maintenance payment or need their positions followed that they can have the
dignity of accessing money other than in a line taking two days off from work.

Importantly in clause 13 we are proposing e-filing, Mr. Vice-President.
Now, Mr. Vice-President, a note was passed to me a second ago saying that, both
Members from the Independent Bench and the Opposition Bench, that the
amendments circulated are substantial. | want to say this respectfully, and that

there is time needed to consider this. This is no substantial amendment. Let us get
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this straight today. | have taken the role as Attorney General, as an antithesis to
what was given to me in particular by a previous Attorney General where they
would spring amendments at you at committee stage and you would not know what
was coming. And to make life easy | circulated marked-up revisions of what the
law looks like. That has never been done in the Parliament. The CPC’s
department constantly tells me, AG no predecessor of yours did that. But | treat
the Members of this Senate with dignity and with respect [Desk thumping] and
make your life easy, relatively speaking—[Crosstalk] | have one second—make
our lives a little bit easier for the purpose of this. Respectfully, I am convinced
that there would be many speakers and that there would be a lot of time for
reflection upon the proposed amendments. They are not hard amendments to
follow. The questions can be answered in the course of the debate. Sen. Roach,
you wanted to ask a question?
Sen. Roach: All I wanted to add is that | did not comment on that. | do not think
it is substantial—
Hon. F. Al-Rawi: No, no, no, sorry. The note that came to me said that there
were expressions from some Members including the Independent Bench. | think
Sen. Dr. Mahabir, you may have expressed that, yes? Yes. Sen. Dr. Mahabir
expressed that we need to have time and that there are substantial amendments and
| am urging now, in my piloting so as not to interrupt him, to not take that point of
view. Do not be frightened by the courtesy. The courtesy of circulating a draft
amendment of the proposed Bill is just to make it easy for us to read. They are
very simple amendments that are going to be proposed.

Mr. Vice-President, this is good law. It is constitutional; it is proportional; it

is designed to ease people’s lives; it is designed to take away risk of hundreds of
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millions of dollars in cash, in drawers at various department offices. It is time that
the Judiciary and Trinidad and Tobago step into the modern world and allow the
transactionality through electronic environment to prevail because it is safer, it is
reliable, it can be double checked and as we get into things including block chain
technology, they become immutable transactions which we can better find than a
book which is lost by a Magistracy clerk or a book that is doctored by somebody or
a page that is torn out and you find no reference as we see in every Auditor
General’s report, year on year. I beg to move. [Desk thumping]

Question proposed.
Sen. Mark: [Desk thumping] Thank you, Mr. Vice-President. Mr. Vice-President,
we expressed and | want to indicate to you that | agree that the Attorney General
has in fact provided this Senate with amendments, and he has tried in his own way
to provide us with the kind of data and information, but we cannot be ambushed
when we are dealing with the people's business here. [Desk thumping] Both of us,
whether on the Independent Bench or otherwise, who have the time and they can
deal with it, that is their business. What | can tell you is that for us we are
recommending for the consideration of the Attorney General and the Government
that we pause on this matter so that the Opposition Bench can look at these
substantive changes that have been put forward and | ask, hon. Vice-President, that
we probably can take an early lunch and resume maybe an hour and a half after so
that we can give ourselves an opportunity to go through these amendments with a
fine tooth comb.

It is a reasonable proposal, | am suggesting rather than say leave this until
Thursday of this week, | am saying that we are prepared to make some

adjustments. But for myself, preparing for this debate, | prepared along the lines
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that the Bill originally was sent to me. And therefore these changes that came on
us this morning, all I am asking is for time for us to reflect so that we can properly
address these amendments when we are making our contributions respectively. So,
Mr. Vice-President, with your leave, either we can suspend, | will ask, or secondly,
we take an early lunch and we can have an opportunity to discuss the matter with
the Leader of Government Business and my colleague on the Independent Bench.
Sen. Rambharat: Mr. Vice-President, | just want to be very clear that Sen. Mark
Is proposing an early lunch and upon the resumption we would continue with the
debate. Is that—

Mr. Vice-President: Sen. Mark.

Sen. Mark: | am suggesting that whilst we will take an early lunch, 1 am
suggesting that we would need at least an additional half an hour beyond the
luncheon break. So | am suggesting that, if we normally take an hour, | am
suggesting an hour and a half so that we can look at these amendments and come
back in time to properly prosecute them.

Sen. Rambharat: Mr. Vice-President, the Government would not object to an
early lunch, an additional 15 minutes and a resumption thereafter with the debate
on the Bill that is before the Senate.

Mr. Vice-President: Sen. Mark, so agreeable?

Sen. Mark: Mr. Vice-President, | do not want to stand while you are up. Mr.
Vice-President, | have made a reasonable proposal because | did not want to be
very, very, very, | do not want to appear to be stymieing this whole process
because that is not our business. But we have made a very reasonable proposal of
half an hour after lunch and therefore | am proposing one and a half and we come

back here—
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Mr. Vice-President: Sen. Mark, | think | have gotten the gist of the discourse
between the two Leaders of the Benches. | would just ask for input from the
Independent coordinator, if he has any input on this particular request.
Sen. Dr. Mahabir: Yes. Mr. Vice-President, | am of the view that we do need
some time and | think if we could resume at around 1.30 p.m. we will have enough
time to look at the amendments proposed by the hon. Attorney General.
Mr. Vice-President: All right. What | will do is just to come in the middle and
acquiesce more to what the Leader of Government Business has asked for. | will
suspend this Senate for an early lunch. We will now suspend for lunch and return
at 1.15 p.m. This Senate is now suspended to 1.15 p.m.

11.59 a.m.: Sitting suspended.

1.15 p.m.: Sitting resumed.
Mr. Vice-President: Sen. Mark.
Sen. Mark: Thank you, Mr. Vice-President. [Desk thumping] Mr. Vice-President,
| rise to make a contribution to a Bill that has been fundamentally altered, the last
check | made. There were some 33 amendments to the legislation that the AG has
circulated, and there are a minimum of two new clauses. So when we look at what
we had to deal with today, as of June/July, there has been a 360degrees turnabout
by the Attorney General—turnaround, | should say, rather—
Hon. Al-Rawi: 360 degrees? [Crosstalk]
Sen. Mark: In other words, you have actually gone around almost. [Crosstalk]
Mr. Vice-President: | am a little confused myself. Are you contributing to the
debate as it is moving forward, or are you responding to the discourse that may
have been had at lunch?

Sen. Mark: No, no. Well, I “doh” know. Are you allowing me to contribute
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now? Or you want me to continue—

Mr. Vice-President: So you are contributing to the debate itself?

Sen. Mark: No, no, no. | would like to get your advice.

Mr. Vice-President: So you are seeking my advice. You are not actually starting
the debate?

Sen. Mark: No, no. | have not started it yet.

Mr. Vice-President: All right. Well, quickly, if you have a comment to make,
make it, and then | am going to call on the person to move forward with the debate,
because | am assuming that there was some discourse at lunch and that the debate
Is moving forward.

Sen. Mark: Well, you had ruled accordingly and that is what we have been
guided by.

Mr. Vice-President: So are you guiding me now as to the discourse that occurred
at lunch?

Sen. Mark: No. But | am saying that based on your advice to us, we were—I am
just seeking some clarification from the Attorney General before | get into the
meat—

Mr. Vice-President: All right. Well, do you have further comments in relation to
that particular discourse because?

Sen. Mark: | just wanted to get a little clarification from him before |
commence—

Mr. Vice-President: Well, there is no need to say anymore. | will call on the
Leader of Government Business to officially respond to the discourse and close off
that section of it.

Sen. Rambharat: Mr. Vice-President, there was no further discussion during the
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break. | think before the break we agreed on the procedure that we would take an
hour and 15 minutes and resume, and on the resumption we will continue with the
debate on this Bill. | think that the question that is being asked is whether there
was supposed to be a procedural Motion before we continue and I think the answer
Is no. We have complied with all the formalities and it is now for Sen. Mark to
speak.

Mr. Vice-President: Right. And I think that is it because the question was put
before we had the discourse. So as it is right now, the debate is continuing with the
first responder to the Bill being piloted by the Attorney General. So who is the
first responder? All right, Sen. Mark.

Sen. Mark: So | can speak now?

Mr. Vice-President: Yes, so you can speak now.

Sen. Wade Mark: All right. Thank you very much, Mr. Vice-President. [Desk
thumping] Mr. Vice-President, I rise to respond to the Attorney General’s
presentation here earlier this morning, in which the Attorney General sought to
convince this House—the Senate—of the need to support the current legislation
with the accompanying amendments.

Mr. Vice-President, no one can argue with efforts by any administration to
make life more comfortable and to create convenience for the public. There can be
no equivocation or major discussion on that point. So, we understand that the
effort that is being made here is to allow the public who are in contact with the
courts, to use a method where they can transact their business electronically, and
the Government has brought this legislation to effect that kind of thinking as they
seek to, as someone said earlier, modernize how we do business.

But, Mr. Vice-President, | must admit to you | was taken aback by the
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Attorney General when he made his contribution and he was making reference to
several amendments that are now before this honourable Senate. And one of those
amendments | wish to bring to your attention very early, that is part of this
legislation, is clause 4A of the Bill that has been re-circulated, or | can say the
amendments that we have before us. The Attorney General has introduced an
amendment which states, and | want to quote.
“The Exchequer and Audit Act shall apply to this Act and in the event of
conflict between this Act and the Exchequer and Audit Act, this Act shall
prevail.”
Mr. Vice-President, | am astonished that an Attorney General who is the guardian
of the public good can speak and can pilot such an amendment and ask this Senate
to approve it. We cannot approve it. [Desk thumping] Mr. Vice-President, may |
take you to the Exchequer and Audit Act? The Exchequer and Audit Act, 69:01
states on page 5:
“An Act to provide for the control—"
Mr. Vice-President, listen to the language, eh, of the framers, eh:
“for the control and management of the public finances of Trinidad and
Tobago; for the duties and powers of the Auditor General; for the collection,
issue and payment of public moneys;—”
Mr. Vice-President, may | repeat?
“for the collection, issue and payment of public moneys; for the audit of
public accounts and the protection and recovery of public property; for the
control of the powers of statutory bodies; and for matters connected
therewith.”

Mr. Vice-President, we are introducing a piece of legislation that is going to give
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the Judiciary certain powers to receive moneys—public moneys—electronically,
and whether the moneys come in the form of fees, or fines, or what is called
maintenance or compensation, the AG has provided us with a list of the areas that
would fall under the purview of this legislation and he has given us data to support
the current situation. Why would the Senate want to agree with the Attorney
General when it comes to this particular provision?

Mr. Vice-President, | made mention of the Auditor General in this particular
explanation as to the purpose of the Exchequer and Audit Act. So when you go to
the Constitution which the Attorney General referred to earlier, you will read under
116(2):

“The public accounts of Trinidad and Tobago and of all officers, Courts and

authorities of Trinidad and Tobago shall be audited and reported on annually

by the Auditor General, and for that purpose the Auditor General or any
person authorised by him in that behalf shall have access to all books,
records, returns and other documents relating to those accounts.”
So under 116(1) of our Constitution, the Auditor General’s function and power is
outlined. And | want to go immediately, to add to my point, clause 5 of the
legislation where we have, under subclause (4), a provision that says:

“Custodial Bank Accounts shall be public accounts for the purposes of

section 116 of the Constitution.”

So if, for instance, custodial bank accounts, which are being used to have moneys
paid into and out of these courts via fines, fees or:

“any other payment made pursuant to an order of the Court, Rules of Court

or any other law which is not by its nature revenue.”

How can the Government bring a measure to have us oust, have us remove, have
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us excise, Mr. Vice-President, the role of the Auditor General and the Exchequer
and Audit Act?

Mr. Vice-President, the Exchequer and Audit Act would incorporate the
Auditor General. It would incorporate the receipt, the issuance and the payment of
revenues, and the Attorney General is piloting a Bill that is saying that in the event
that there is a clash, or a conflict between what he has now dubbed—the hon.
Attorney General, that is—The Payments into and out of Court Bill, 2018—which
one will reign supreme? Not the Exchequer and Audit Act, but this, the Payments
into and out of Court Bill.

Is the Attorney General serious? Is he serious? He cannot be. If we are
talking about accountability, if we are talking about the management of public
resources, if we are talking about giving in this Bill, as we have seen, the power to
a number of persons—and | want to identify them for you in clause 6:

“(1) the Court Executive Administrator;

(i) a Deputy Court Executive Administrator...

(iii)  the Registrar; or

(iv) the Chief Magistrate;...”

Four of them can sign along with any of the others that | am about to mention in
clause 6(b):

“(1) a Deputy Court Executive Administrator;

(i)  a Deputy Registrar and Marshal;”

And it goes on to tell you the signatories to these accounts via the custodial bank
account, or what is called the custodial—in fact, the custodial bank accounts, and
we know that is coming through what is called a financial intermediary. So we are

going to a bank, or | guess a bank in the first instance they may go to, or they may
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choose to go to some other financial organization.

So we are very, very worried and disturbed that you are giving the power to
two individuals. | cast no aspersions on anyone. | am dealing with this thing in a
generic way and | am dealing with the public interest and public moneys. You
have two individuals, Mr. Vice-President, who are responsible for receiving and
for issuing payments. So the same way you can receive and the same way you can
Issue payments, is the same way you can—and | am not saying it will happen but
you can have activities taking place in that arena that may leave a lot to be desired.

And, Mr. Vice-President, what is the role of the Auditor General? The
Auditor General has to go in there and check to ensure that the accounts of this
particular custodial bank account is in a proper state consistent with the Exchequer
and Audit Act. But if we are being told that in the event of a conflict, what does
the Attorney General mean by this? This is the language of this provision—his
amendment: In the event that there is a conflict, this Act shall reign supreme over
the Exchequer and Audit Act.

Mr. Vice-President, we on this side cannot, will not, support any amendment
that is going to oust or is going to excise, or is going to remove the Auditor
General and generally the Exchequer and Audit Act in any conflict between that
Act and this particular piece of legislation. We will want to see that the Exchequer
and Audit Act prevail and not the other way around. So that is an area that we are
very concerned about and we are not prepared to allow the Attorney General to
have his way on this matter.

Now, when we looked at clause 5(1), we see, for instance:

“There shall be established and maintained accounts to be known as

‘Custodial Revenue Bank Accounts’ which shall be held under the name of

UNREVISED



67

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Mark (cont’d)

the Judiciary of Trinidad and Tobago at a Financial Intermediary in Trinidad
and Tobago, to facilitate the payment into and out of Court of—
(a) fees;
(b) fines; and
(¢c) any other payment...”
Mr. Vice-President, why is the Attorney General afraid of the Auditor General?
Why is the Attorney General and the Government afraid of having the Exchequer
and Audit Act supersede in the event of a conflict, the current Bill that we are
dealing with? | can only assume that there is something strange that is taking
place. I have looked at the Auditor General’s Report for 2015. I have looked at
the Auditor General’s Report for 2016. I have looked at the Auditor General’s
Report for 2017 as they relate to the Judiciary and accountability in terms of
presenting their accounts and for the Auditor General to do a proper auditing of the
accounts. And I can tell you, if you go to the Auditor General’s Report for 2015,
on page 23, you will see concerns being expressed by the Auditor General in 2015,
about what—under the item or the heading: “Trust and Other Moneys Held”, you
will see where the Auditor General is expressing his concern. You will see on
page 44, under the heading: “03:- JUDICIARY”, the item is “Appropriation
Account”. I quote from the Auditor General’s Report of 2015:
“2.46 There were eight instances where the figures disclosed differed from
those shown in the underlying records such as the VVote Book, Abstract of
Payments and Schedule of Accounts.”
And the Auditor General goes on to indicate that all is not well in the accounting
and auditing of the books in this institution called the Judiciary. That was in 2015,

where you had a lot of variation in terms of contracts in the appropriation accounts
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differing from the contract register, by sometimes $1 million; in another instance,
$1.6 million; in another instance, $1.7 million.

Mr. Vice-President, in the Auditor General’s Report on the Judiciary, where
we are being asked today that if a conflict develops between the Exchequer and
Audit Act and this Bill that we are dealing with, the Attorney General is telling us,
allow this Bill that we are dealing with to reign supreme, when the Auditor General
is telling us that in 2015 there were no Cabinet approvals for 21 properties totalling
$16.9 million. That is what the Auditor General is saying.

Hon. Al-Rawi: How much is it, sorry?
Sen. W. Mark: $21.974 million in 2015. And the Auditor General goes on in that
said report to say:

“Rental payments”—amounting to $3.1 million—“were paid for one

unoccupied property for the period 19" August, 2016 to 6™ March, 2018.

The building was”—only—*“occupied with effect from 7" March, 2018.”

So you want us to give you a blank cheque to allow the Judiciary—and, Mr.
Vice-President, as | said, | have nothing against the Judiciary. | am dealing with
public moneys and | am dealing with public accountability. | am dealing with
transparency. These are the items that | am concerned about, and we are
concerned about, on this side of the Senate. And if you have these reports
emanating out of the Auditor General’s Report, how can an Attorney General bring
such an outrageous amendment to this Parliament and say, in the event that there is
a conflict in this situation involving the Exchequer and Audit Act—Mr.
Vice-President, you know what is sad about it? The amendment did not speak
about one element, you know, of the Exchequer and Audit Act, you know; it talks

about the entire Exchequer and Audit Act. How can an Attorney General, you
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know, want us to agree with that kind of arrangement, Mr. Vice-President?

Another situation that developed in—if | go to the Judiciary again, in 2017,
Mr. Vice-President—or let us say, | want to go to just 2016 to just bring you up to
date. Mr. Vice-President, would you believe that the number of accounts not
submitted and valued by the Judiciary in 2015 was 31, amounting to 7,473,479.88?
When | round it off it is $7.5 million. Thirty-one accounts were not submitted to
the Auditor General who is empowered under section 116 to audit the accounts of
the Judiciary. No account for 31? No answers, Mr. Vice-President?

And then when we come to 2016 accounts again, what are we seeing?
There is something called “Vehicle Control”. Is it why we are being asked to give
the Judiciary a blank cheque so they can do whatever they want with public
moneys? Listen to this one: “Vehicle control”. Hear what the Auditor General said
on page 30 of the 2016 Auditor General's Report:

“A vehicle Log Book as required for control of motor vehicle custody and

maintenance for one vehicle did not record the dates of each journey. This is

in violation of the”—financial—“Circular No. 16 dated 20" November...”
But that is not all. That is simple. Hear what we are being told by the Auditor
General on that same page, page 30, 2016:

“Four of the six vehicles examined bore no evidence of the official logo for

identification as state property.”

Mr. Vice-President, you understand what is going on? We are in Parliament.
When we buy vehicles in the Parliament, it has the Parliament logo, so wherever
that van goes, wherever that car goes, you have the official logo of the Parliament.
In the case of the Judiciary, we are being told by the Auditor General in 2016, four
of six vehicles had no logo. [Desk thumping]
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So they are using public money to buy vehicles and do whatever they will. 1
am not accusing anybody of anything but it sets your mind thinking what could be
happening with these four vehicles. Are they being used for private purposes? Are
they being given to their friends? | do not know. 1 am just asking questions,
because this is what the Auditor General is saying in his report.

Mr. Vice-President, | just want you to bear with me for one final report
which is the latest one that we got recently. It is the 2017 Report. And you have
the same litany, same problems taking place in 2017. Again, a variation between
contracts in the appropriation account and in the contract register, a difference of
$1 million. In another instance, $1.6 million. In another instance, $1.7 million.
Hon. Al-Rawi: Can | get that report, please?

Sen. W. Mark: So, Mr. Vice-President, these are matters that we would like the
Attorney General to pay attention to. In 2017 we are told by the Auditor General
that:

“Contract agreements between the Judiciary and twelve contractors for

projects totalling”—$1.2 million and I am rounding it—"“were not produced

for audit.”
So if we are talking about accountability and we are now going to a higher level of
modernization by making payments electronically, do you not agree with me that
there should be a greater degree of oversight and management over the use of
moneys that are issued and collected by this public body known as the Judiciary, so
that the Auditor General can properly audit those moneys that are going into those
bank accounts and coming out of those bank accounts?

1.45 p.m.

So, Mr. Vice-President, if there is a conflict between the amount of money
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that went into this particular custodial bank account and those that came out of it,
and the Auditor General is auditing it, and the difference is $4 million, the
Attorney General is telling this Parliament that wherever a conflict exists this Bill
that we are debating must take precedence, must reign supreme. Mr. Vice-
President, we cannot support such a measure that is being suggested by the
Attorney General.

| want to ask another question, Mr. Vice-President. You go to Part I11 of this
Bill, Mr. Vice President, and you go to clause 15, you go to (1)(a) and (b)
respectively. No one can argue and nobody will have a fight over convenience as |
said earlier. But | have—Ilike the Attorney General, we received a copy on the
Judiciary website of a practice direction. We have a practice direction we got from
the website of the Judiciary and it is signed—in fact, let me tell you what is the
heading, Mr. Vice-President. “CourtPay System For The Payment In And Out Of
Court Of Maintenance Payment By Electronic Data Transfer”. It is signed by the
hon. Chief Justice Mr. Ivor Archie and it is dated 18" day of May, 2018.

There is a schedule attached to this document. This is consistent with the
CPR rules where once you issue a practice direction and this Bill is passed you
have to gazette it, and once it gets gazetted, legal notice follows and you get an
instrument coming to this Parliament through the legal notice. It goes to the
Statutory Instruments Committee and we have 40 days as a Parliament to
determine if you are going to bring a Motion to have this matter annulled. So we
are waiting to see what will emerge.

Mr. Vice-President, what | want to go to is the schedule. This was signed on
the 18" of May, 2018. We are debating a matter on the 11" of September. May
June, July, August, September, almost about five months later, or just under five
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months. Mr. Vice-President, do you know what we understand to be taking place?
This system where you are charging people a transaction fee—as | said | have no
problem with that. If you have to pay maintenance and rather than you leave
Tobago—not you personally, somebody else from Tobago—to come here into the
courts and pay, it is better if you go and top-up and send your money
electronically. | have no problem with that. That is an easy way of doing business.
It is a convenience. But the question that we are asking is this and | hope that the
Attorney General will be able to help us.

One, this—Mr. Vice-President, may | ask you to follow me here? The cost
of this whole transaction if made into the recipient’s bank account is $4. If it is
paid into your bank account you pay $4 as a transaction fee. If paid into the
CourtPay Merchant enabled PayOut Card you pay $6, and if paid into the
CourtPay Closed Loop PayOut Card you pay $5.

Mr. Vice-President, | want to ask the Attorney General, through you, when
this five and four and six dollars are paid, where is that money going to? And what
percentage of that money is going to the owner of the software? And what
percentage is going to the Government through the courts? Because, Mr. Vice-
President, you cannot tell me that I am paying $6 to have this thing transacted so |
do not have to come to Port of Spain because | am from Mayaro, and the $5 or $6
if someone is the owner of the software, it is going to the person’s $6. I want to
ask the Attorney General, explain to Trinidad and Tobago today where is that $6
going? Where is this $5 going? Where is the $4 going? Is it going directly into
the account of the private owner of the software, or is a percentage going to the
owner and a percentage going to the Government? These are serious matters. Mr.

Vice-President, you know what happens when you do not have systems of
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accountability. You know what happens when you do not have proper checks and
balances? When you do not have proper systems in place, money is a temptation
and people will put their hands on money. You must have systems in place to
ensure that there is proper accountability and the institution that we have
established under our Constitution to ensure that there is proper auditing and
accountability of public moneys is the Auditor General, and that is under the
Exchequer and Audit Act which we are being told that must be ousted.

Mr. Vice-President, | want to ask another question. Is this Senate a rubber
stamp? Is this Senate the PNM Government rubber stamp? My information—our
information is that the system that we are debating today is already in effect.
[Desk thumping]

Mr. Vice-President: Senator, you have five more minutes.

Sen. W. Mark: Mr. Vice-President, | am putting to you and this honourable
Senate that the system that we are debating today is already in effect. The question
that we have to ask ourselves is the legality of that system. [Desk thumping] The
Attorney General must tell this country whether he gave approval to the Judiciary
to begin effecting this measure before it came to this Parliament for formal
approval or for approval. What is the role of the Attorney General in this whole
transaction?

Hon. Al-Rawi: What is the question?

Sen. W. Mark: | am asking you whether you advised the Chief Justice to proceed
with this measure in the absence of parliamentary approval. That is the question |
am asking you. [Desk thumping] We are saying on the Opposition Bench today
that this is an illegal action, an illegal measure and we cannot support illegality that

the Attorney General is prompting [Desk thumping] here today. That is why, Mr.
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Vice-President, | accuse the Attorney General today, in no uncertain terms, of
bringing a Bill today—and when | say accuse him, | do not mean in any kind of
negative way. [Laughter] Right, Mr. Vice-President. | want to apologize if you
get that, but I am just saying, Mr. Vice-President—sorry about that. | apologize.

| am telling you, Mr. Vice-President, the reason why we are being
bombarded with 33 amendments today and two new clauses, and telling us we
must only take 15 minutes to absorb that and to digest that is because the
Government of Trinidad and Tobago is trying to hoodwink the Parliament. [Desk
thumping] The Government is trying to hoodwink the Parliament and allow us to
pass legislation that is poor, that is weak, that is inadequate, that is going to bring
harm to the people, and we stand for the public good. We stand for the public
good and we will not support any measure brought by the Attorney General and
the Government of Trinidad and Tobago [Desk thumping] that would weaken
public accountability, and weaken public management, and weaken our institutions
in our country. We will not do that.

We will not do that and, therefore, we put the Attorney General on notice,
come clean. Tell the country the truth. Let us know what is behind this illegality.
Let us know, Mr. Vice-President, whether you are aware—when | say you, the
hon. Attorney General, is aware that this system is in operation and it has been in
operation for the last two, to three, to four months, and they are collecting money
illegally from the public, illegally from the public, and they do not have the
sanction of the Parliament. Hence the reason he wants us, that is, the Government,
the Attorney General, to oust the Exchequer and Audit Act that will be able to go
in there and do the auditing and accountability and discover all the mess that they

have created. We cannot support that, Mr. Vice-President. Please. We cannot.
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We cannot support that.

So, Mr. Vice-President, we have looked at what the Attorney General has
brought. We believe that on the face of it there is no problem with convenience,
but when we drill further down we are seeing a lot of problems, concerns and
challenges facing the nation based on what the Attorney General is attempting to
do today. We cannot in good conscience support this measure in its current form.
In those circumstances, we intend to propose a series of amendments for the
Attorney General’s consideration, and if the Attorney General is minded to support
us we would reconsider our position. If he does not support us, I give him notice
now that we will not support this legislation in its current form. It is unacceptable
and it is not in the national interest of Trinidad and Tobago and we stand for the
national interest and we stand for the people’s interest, and we will continue to
advocate a society and a Parliament that is based on transparency, on
accountability, on openness and on probity. We are not for secrecy.

Thank you, Mr. Vice-President. [Desk thumping]

Sen. Sophia Chote SC: Thank you, Mr. Vice-President, for the opportunity to
contribute to this debate. | must say | would have liked to have had a look at the
amendments if they had been sent electronically. Perhaps that would have given
me a little more time to look at the issues which are raised because there are many
proposed changes to the gazetted document which we had received a few months
ago, but I will do the best that I can.

Before | go into the substance of my contribution, 1 would like to, on the
record, offer an apology for a statement | had made on the 21% of June, 2018,
where | had said—»because that is where my research had taken me—that the

Auditor General had said that since 2014 there had been no accounts produced by
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the Judiciary. | received some correspondence by a protocol officer from the
Judiciary who said that my comment was dangerous and asked for it to be
corrected. | pointed out that | could not do so until | corrected it whilst speaking.
So | am correcting that. The Auditor General has received financial statements and
financial information from the Judiciary up till 2017. However, there were many
individual areas of concern with respect to expenditure control, rent lease office
accommodation and storage, and the rental of unoccupied property reflected in the
Auditor General’s Report for 2017 which was the latest.

So | correct it and | add this to my correction. | believe that if we look at
other reports from the Auditor General there may have been comments about the
handling of trust funds and whether they had been dealt with at all in terms of the
provision of financial information. Now, I just enquire about that because what we
are looking at here is legislation which will be operating as a trust fund or so it
seems. So | think if we are putting in place something which is going to operate as
a trust fund, then we need to be sure that there is everything put in place for—well,
| cannot say transparency with trust, but certainly for accountability because at the
end of the day the moneys paid into these accounts will be affecting the lives of
citizens not only in terms of their family lives but in terms of moneys confiscated
under the Proceeds of Crime Act. It may affect moneys—cash bail moneys paid in
and which will have to be paid back out. It will affect maintenance fees. It will
affect fines imposed by persons for criminal offences and all of those different
aspects of the law.

Now, | want to jump ahead a bit by saying that | found it a little difficult to
understand why we had to have a separate piece of legislation to do this, because in

my quick read of the Exchequer and Audit Act it seems to me that what is required
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to be done can possibly be done under of the ambit and purview of that Act which
already has systems for accountability and so on. So | do not know why we have
set the Act aside and if we felt that it was not a good fit, then it could simply have
been a case of making the necessary amendments to that Act. So we would have
had the security of knowledge that there were the financial controls which apply to
that Act and everything it covers to this system which is now being introduced.

So | do not know the reason for us going outside of the Exchequer and Audit
Act, but | also do have a great deal of concern about the clause which proposes that
where there is an inconsistency between the Exchequer and Audit Act that that
inconsistency will be resolved in favour of this Act. The reason | have so much
concern is because the Auditor General, to whom the Judiciary must account, is
created and gets his powers from the Exchequer and Audit Act. So | do not know
what that clause was intended to cover and whether possibly there is a potential for
this legislation to somehow avoid the scrutiny of the Auditor General’s Office. 1
do not know. | say that | can only throw it out. Had | received these amendments
in a more timely fashion, certainly 1 may have been able to elaborate some more,
but as | say | am doing the best that | can. | am not a speed reader, although 1 did
try to reference the relevant legislation as quickly as | could.

Now let me jump ahead a bit because this is part of it which concerns me a
great deal. In clause 14(2) there is a new proposed subclause, clause 14(2):

The court executor—
Sorry, | beg your pardon. Clause 15(1):

“The Rules Committee established under section 77 of the Supreme Court of

Judicature Act may make Rules of Court—

(@) providing for the payment of any convenience fee, transaction fee or
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other fee, in relation to payments into and out of Court or a Custodial
Bank Account; and

(b) for carrying into effect the provisions of this Act.”

Seems perfectly innocent, does it not? Because the Supreme Court of Judicature
Act allows for these kinds of practice directions to be made for operational issues.
But what has me gravely concerned is the fact that there was a practice direction in
May of 2018 before this legislation came into force and, more importantly, there
was an entire procedure set out and placed on the Judiciary website telling you
how CourtPay was going to be regulated and, more importantly, how you are going
to be regulated by CourtPay. It was referred to as “CourtPay FAQs”, and this is
what the public was being informed about.

Now, how can the public be informed about a procedure which regulates the
collection and payment of public moneys— because if it is under a court order it is
public money—when there have been no rules made to regulate it? [Desk
thumping] By what authority did CourtPay and those associated with CourtPay
decide that they were going to create these rules for the regulation of public funds
and have this put up on the Judiciary website? Now | find this quite astounding,
but that is just me. Perhaps I tend to find things astounding. | am sure there must
be some sort of logical answer for all of this. It must be something that I
overlooked—and | am sure that it is very dangerous to overlook things like these,
that is to say, the absence of laws but the creation of regulations to govern public
money.

Now, | will tell you why I was scared.

“Customer Service and Support:

What is CourtPay?”
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And | am reading from the document on the Judiciary website.
“It is an online or an electronic method of making court ordered
maintenance payments.”
Because this has initially been introduced for maintenance payments.
Now electronic maintenance payments is a great idea. If we had Internet in
all of the courts it would be a wonderful idea. [Desk thumping]
“Is CourtPay mandatory?
Answer: CourtPay is mandatory if the court orders it.”
Now, where in the law did CourtPay have the power or the right to say what a
court could order and what would be mandatory upon such a court order? Now,
this is being put out to members of the public as if this is the law. This is how the
system is going to operate for the collection of public moneys, and this is how it is
going to be accounted for, and there was absolutely no law in place to do that.
“Where can I access more information on CourtPay?
...Judiciary’s website...www.ttlawcourts.org, the CourtPay Facebook page,
Information Fact Sheets and FAQ Brochures at the Family Court.
Security:
What are the terms and conditions for using the CourtPay account? ...terms
and conditions of use can be found on the...website....”
They do not tell you.
“Do I need a password...?
...Yes. A default on the password will be issued when vyou
register...however we strongly recommending that you change your
password immediately.”

“There 1s no expiry date on your password.”
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They tell you how to get a new password.

“How do I know that my banking information will remain confidential and

safe?

Your personal information including your username, password and other

sensitive information is transmitted over a secured channel via Secure File

Transfer protocol (SFTP) technology”—I have no idea at all what that

means—*“and encrypted into our database on a secure server.

Do I need a bank account to register for...CourtPay?

If you are the Payor: You can access the service without a bank account”—

and so on.

“If you are the recipient (Payee):”—Yyou do not have to have a bank account.
| am summarizing here.

“Can I register for CourtPay after the court date?”
It must be made on the basis of a court order. So you have to wait for the court
hearing for such an order to be made.

“What happens if a person is unable to sign their name at registration?

... The appropriate attestation methods will be applied for that purpose.”
Now, this is simply bizarre because you have somebody who cannot sign their
names, but you are asking them to use an information technology process, an
electronic system where presumably they will have to read a screen and they will
have to check receipts to make sure that the receipt reflects the transaction
accurately. Now, let me see. It goes down—there are many, many questions and
answers. Let me take us to some of the more important ones.

“General Questions on Payments and Fees:”

Now, | thought this answer was particularly interesting to this question.
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“Can I still pay my maintenance fees at the counter?

Answer: You must comply with the court’s order. Once the court orders that

monies be paid and received using the CourtPay system, these instructions

must be complied with.

What are the payment options?

...payments options...are:

Cash top-uP,

Credit card online payments,

Credit card at a CourtPay enabled Kiosk ttconnect,

Linx at a court enabled”—well that is just a comma there.

“Direct debit from your bank account...

Fees applicable:

“A transaction fee 1s applied to each transaction the Payor undertakes. A list

of transaction fees and costs is listed in the attached schedule of fees and

costs and can be obtained at the court office or the Judiciary’s website.”
| pause to say that that appears to be the same list of transaction fees which we
were provided with this morning by the hon. Attorney General. | thank him for it,
but unfortunately it did not include all that went before.

“User Interface:

Do | need a computer to use CourtPay?

...CourtPay is an on-line system. Therefore to use CourtPay you must have

access to the Internet using a computer, Smartphone”—or—“Tablet. If you

do not have a computer, smartphone or Tablet, you can use the Kiosk or

self-serve desktop which is available at any court-enabled location or

ttconnect.”
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Now, most of our courts do not have an Internet service.
“Electronic debit...:
Can I arrange to debit any type of account?”
Yes, but “it does not include Credit Unions, Unit Trust or any account...not
held by a commercial bank”, and so on, and so forth.
And then they go on to say what happens if the date of payment falls on a
weekend, if your pay comes into the account late and that kind of thing.
2.15 p.m.
But what | thought was very interesting is this. It seems as though under the
rubric:
“Electronic Credit To Your Pay Card (Payee/Receiver)
What is a Republic Pay Card?
...The Republic Pay Card is a reloadable Electron Visa Stored Value Card
issued by the Bank. Only payments ordered by the court to be paid into
court can be made to the Paycard and only those court ordered funds can be
accessed from the Paycard.
What do I need to obtain a Republic Pay Card?”
So it seems as though a decision has already been taken for Republic Bank
[Laughter] to do some—T{Interruption] Well. | cannot say all of the transactions
because | did not have time to read all of it but some of it certainly.
Now, terms and conditions because with banks | always like to know that.
“What are the terms and conditions for using the Paycard?
...You will receive official Terms and Conditions, which you will be required
to sign when applying for the card.”
So there is really no question of having a look at the terms and conditions before
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you apply for the card, and so on and so forth.

“Can the Paycard be skimmed?

Yes. Any card can be skimmed if you are not careful. You must take all

precautions to safeguard your pay card and its use as you would any other

bank card.”
Let us see. And if your card is lost and stolen and so on, there are procedures for
that and they talked about the activation of the card and that kind of thing.

So with all due respect, having regard to the great detail which has been set
out in this information electronic manual, if we want to call it that, and posted up
officially on the Judiciary’s website, it would seem that when we come here and
we are asked to vote for a piece of legislation which tells us in clause 15 that the
Rules Committee will be making rules providing for the payment of any fee and
transaction fee and payments in relation to payments in and out of court and for
carrying into effect the provisions of this Act, that these rules have already been
made, that we are being asked to rubber stamp a process which is already in
existence. [Desk thumping] Now, | do not think that is appropriate and | will
leave that there.

Now, the reason—I want to go back a bit. The reason | had said earlier that
| thought the appropriate thing to do was to use the powers under the Exchequer
and Audit Act to achieve what you want to achieve in this piece of legislation is
because even though this Act was enacted in 1959 and the hon. Attorney General
made heavy weather of that, it has been amended 40 times, 4-0 and the last
amendment was in 2014. One of the amendments, one of the more recent
amendments is to be found in Part IVA, section 23A(1) which says that:

“Notwithstanding any other written law, a payment into or issued out of—
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(@) the Exchequer Account; or
(b) other public moneys, howsoever held,
may be...by means of electronic funds transfer in accordance with general
or specific directions issued by the Treasury.”
—Dbe made. Or words to that effect.

So it means, to my simple mind that there may be a power already residing
within that Act that we could use to effect what we want to do because that is a
good thing. We do not want to make the law more complicated by having
legislation which contradicts, which confuses, and which, with all due respect,
misleads.

The Exchequer and Audit Act also provides in section 23B(1) that the
Minister of Finance, because that is the Minister in charge of our funds, as far as |
understand. Even though the Judiciary has control over its own funds, at the end of
the day, it is state funds. So the person ultimately responsible is the Minister of
Finance.

“The Minister may make Regulations to give effect to the provisions...”—of
the Act.
So the Minister of Finance, even if we do not want to amend the terms of the
Exchequer Act, the Minister of Finance, it seems to me, has a lot of power under
this piece of legislation to make regulations to deal with different kinds of
transactions. So this is what | thought we could look at.

Now, | am a little concerned because | thought—the hon. Attorney General,
as we say as lawyers, is the head—titular head—of the private Bar and 1, as | stand
here as an Independent Senator, | am also a member of the Law Association of

Trinidad and Tobago, because that is how we are able to practise. We have to be
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members of this regulatory body. So | was quite concerned when it appeared as
though there was some dissonance in views between what the Law Association
was saying and what the hon. Attorney General was advancing. And when |
looked at it, I really could not find the reason for the heat and fury, let me put it
that way, because | saw what the hon. President, Mr. Douglas Mendes, Senior
Counsel, had said, head of Sen. Roach’s Chambers, and what he had simply said is
that insufficient attention had been paid to that very Act, which | have spoken
about, the Exchequer and Audit Act, when this piece of legislation had been
proposed. Essentially that was it. And the concerns were not that the Law
Association was against electronic payments or the Law Association was against
advancement. Who is not in favour of advancement? We all are.

What the Law Association was saying is that as lawyers, we have a duty to
see that if moneys are being collected within the justice system, that it is collected
on a lawful basis, one. [Desk thumping] So as it is, a magistrate has the power to
make a maintenance order, let us say. The magistrate does not, at the moment,
have the power to make a maintenance order and attach onto it a transaction fee but
this is what was being proposed. So the Law Association was saying, well you
may have to amend a few other pieces of legislation as well if you want to make
this thing work.

So | would like us, if I may respectfully suggest, as Senators, for us to put
aside the heat and fury. At the end of the day, the Law Association is an important
body in civic life but the Law Association is not in this Senate so | do not know
why we were required to listen to 15 minutes of what the Law Association did or
did not do. | think at the end of the day we can find that information out and

address it as we see fit. | would really like it if we can focus on the piece of

UNREVISED



86

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Chote SC (cont’d)

legislation which is before us and its relationship with that other very important
piece of legislation, the Exchequer and Audit Act. [Desk thumping] I think we
need to have some sort of analysis and comparison of these two pieces of
legislation to determine how we are to approach the legislation which is before us
today.

In addition to which, we cannot close our eyes to the CourtPay information
and the practice direction because it means to say that something may already have
begun without a basis in law and that puts us in a very difficult position because
we are being asked to pass law in a way after the fact. It is not called practice
directions at this point in time. It is not called rules of court at this point in time.
But there is clearly already a system in place right down to the provider for the
transactions. So that leaves me with a big question mark. In fact, it leaves me with
many question marks and | wish that some time had been spent in telling us, well,
listen, this is what happened, this is how we set about trying to accomplish what
we wanted to do. Perhaps it did not work out and this is why the legislation is
necessary, and this is why we had to bring before you this morning an amended
version based on input from other people. | think certainly that may have got us to
where we wanted to be in terms of understanding why we need this legislation at
all and secondly, understanding why this legislation now has to take priority over
the Exchequer and Audit Act because | do not think any proper explanation has
been given or advanced for that particular clause.

So, Mr. Vice-President, | think | have encapsulated all that | would like to
share with the honourable Senate on these issues this afternoon and | think | want
to stress that my contribution is not a criticism of the hon. Attorney General. Itis a

request, a plea. | would not say a request, it is more of a plea for clarification.
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And perhaps, | have not had the clarification that 1 may have got had | had more
time to look at the amended version but certainly | would be grateful if the hon.
Attorney General would condescend to provide some clarification on some of the
issues which | have sought to bring to the attention of the Senate.

Thank you very much. [Desk thumping]

The Minister in the Ministry of Finance (Sen. The Hon. Allyson West): [Desk
thumping] Thank you, Mr. Vice-President. | rise to support the Bill that is before
the House on the introduction of electronic payments into the court system. Mr.
Vice-President, we are in 2018, well into the 21% Century and electronic payments
are a way of the world. What the Judiciary is now—what the Government is now
seeking to do is have the Judiciary catch up with the rest of the world in heading in
that direction and there are several reasons for that. If we look at what the Bill is
seeking to do, it is seeking to allow for payments to be made into the court to be
made electronically. We are dealing with maintenance payments, fees payable into
the court, fines payable by law and other payments payable to the court by order,
laws or rules of the court. And the reason for that is there is a significant mischief
with the current system which we are seeking to address and to correct.

Now, if we look at what transpires now, we can identify, and the public can
identify what the mischief is. So let us look at in the context of maintenance
payments which the public is most familiar with. The court gives an order for
maintenance payments. What happens now is that the payor, usually the husband
or the male in the relationship, has to go into the court where the order was made
to make the payment and the recipient of the payment, usually the wife, would
have to go into the court to collect the payment. So from the payor’s perspective,

let us assume the payor and his wife, at the time, lived in Point Fortin, order is
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made at the court in Point Fortin. The payor is then transferred because of his job,
because of a new relationship or because of the change in circumstances to
Roxborough and he has to make a weekly payment to the court. What is required
now is that he must travel from Roxborough once a week to the court in Point
Fortin and make a payment to the court, usually in cash. His ex-wife or separated
wife will then also have to travel from—Ilet us say she is now living in Diego
Martin to the court in Point Fortin to collect this maintenance payment once a
week, usually in cash.

If the payor does not make the payment on the due date and the wife goes
prior to the payment being made, she will have to go back on another occasion.
What problems does that give rise to? Significant inconvenience because people
have to take time off from work. They have to travel long distances potentially. It
Is risky because they had to walk around with different amounts of cash. It is
uncertain. The wives may have to take time off, they may have to find somebody
to take care of the child while he or she is away because several delays, several
days. If the cashier did not turn out to work on the day that either the payor or the
payee is going to pay or receive the payment, nothing can be done. You had to
walk around with lots of cash. It is risky in today’s world of high crime. I have
been told that depending on the volume of activity in any court in a particular day
that the transaction of either paying or receiving the money can take up to three
hours.

Let us look at it from the court’s perspective. The court has to—it is a
labour-intensive operation. Somebody has to record the receipts of cash, has to
record the payment out of cash, has to more importantly receive this cash and

maintain the cash on site so that it is available when it is to be collected by the

UNREVISED



89

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. The Hon. A. West (cont’d)

recipient. | have been advised by the Registrar that it is not unheard of for a
cashier to have a million dollars in cash in her drawer on a particular day. | have
been reliably advised that this has, in fact, happened. And, Mr. Vice-President,
this creates a significant security risk as you would appreciate and we are not
talking necessarily about the Hall of Justice where at least it is in the middle of
Port of Spain and police stations are not too far away. We are talking about a court
in Siparia, a court in Point Fortin that does not have the wherewithal, the security,
the infrastructure to deal with this kind of risk and to handle it properly.

Also, Mr. Vice-President, we have two sets of payments here. We have
payments that the court collects on behalf of other people. So in a maintenance
situation, the court will be collecting funds to pay to the recipient of those
maintenance payments and we have public moneys: fines and fees and so on. The
money that is collected to pay over to other people the court has to retain in its
possession so it is available for payment as | just said. The money that is public
money has to be paid into the Exchequer and what currently happens, the practice
currently is that when these moneys are collected in regional courts, they are
transferred to the Inland Revenue Division.

Even the Inland Revenue Division which has been set up to collect public
funds and therefore one assumes has proper security and proper facilities in place
to do that, has recently started demanding of the court that it transfers the amounts
that are significant into a bank rather than into the Inland Revenue because we all
would have known, if we are reading the newspapers, that the Inland Revenue has
been the subject of—the victim of theft twice within the last year or so. The outlet
in Chaguanas and the outlet, I believe, in Sangre Grande have both been attacked.

Their vaults had been seized and money has been stolen. So Inland Revenue, that
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vital link in the connection between the court and the Exchequer for the collection
of large sums of money is now resisting the practice that that has been in place to
accept these funds from the court and transfer them to the Exchequer because they
recognize the level of risk.

So, Mr. Vice-President, this is what happens now. What the system that we
are seeking to introduce is to do, is to allow the individuals the option, unless the
court chooses otherwise and imposes an obligation as and when the court has that
authority, it gives them the option to pay the amounts due electronically and they
have various options to—various ways in which they can do that. They can do that
using an ATM card, they can do that using a credit card, they can use the lotto
booths.

Now, one of the things that Sen. Chote would have commented on was how
Is somebody who is, | guess, among the vulnerable or among the less educated and
therefore not being able to properly read and deal with computer programmes and
so on, how is he or she to take advantage of this system? | doubt there are too
many people in Trinidad and Tobago who cannot easily access and take advantage
of the services offered by the people who have been operating “play whe” in
Trinidad and Tobago for the last how many decades. So the lotto booth is there.
People top up with phones, people purchase “play whe” tickets on a daily basis.
So they have a level of comfort with at least that option under the whole process of
electronic payment. So if they are not comfortable going online, they can go to the
lotto booth and get their payments facilitated that way.

What does this do? It makes the payment more convenient, much more
convenient because you can sit down in your Scarborough home or in your

Roxborough office and make the payment even in respect of an order that was
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issued by a Point Fortin court. The recipient of the payment who is residing in
Diego Martin no longer has to go to that Point Fortin court to collect his or her
money. She can get it from her account using an ATM card. It reduces the level
of staffing that needs to be allocated for the purpose of collection of funds because
a lot of the work is being done electronically.

| have had the advantage, | would think, of meeting with the providers of
this service and | am comfortable that the service is set up in such a way that not
only does it facilitate the payment but it reconciles the payment, it keeps a record
of the payment so that it is easy to track, it is easy to follow and most important,
based on a lot of comments made on the other side, it is easy to audit. Because as
the Attorney General would have said in his opening comments, we are not talking
about introducing new payments. We are not talking about imposing obligations
on persons in Trinidad and Tobago that did not exist before. People are making
maintenance payments, they are making payments of fines, they are paying fees to
the court, they are making payments under orders. All these things are going on
now. The difference is that we will give the other side, the persons involved, an
option to not do this in cash. That is the only difference.

And what does that do? The Auditor General currently has an obligation
and a right to audit the payments received. But when he goes into the court, he
may find that the physical record book in which the payment was recorded cannot
be found or that a page is missing, or that it cannot be read because it probably was
not written or that the clerk who took down the information took it down
incorrectly either deliberately or not. That is what he finds now. When you switch
to an electronic system there is an electronic record of that transaction. It is more

difficult to misrepresent transactions when they have to be done electronically. It
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Is more difficult to cause electronic records to disappear.

What the legislation does, which was not mentioned at clause 10, is that not
only—clause 10(1) of the draft Bill. Not only does it recognize the Auditor
General’s continuing right to audit these transactions, but it specifies that he is
entitled in the process of the audit to access to the electronic records. And
electronic records, as—I am of the clear view that electronic records tend to be
superior to physical records. The chance for inaccuracy is reduced. The chance
for loss of records is reduced. The chance for the trail of the transaction
disappearing is reduced. So in my view, we are not compromising the Auditor
General’s role in this process. We are enhancing his ability to do his job.

Sen. Mark would have commented on clause 5 and Sen. Chote as well that
the legislation seeks to give precedent to the Bill when there is a conflict between
the Bill and the Exchequer and Audit Act. Now, although we have had comments
from both of those speakers on the issue, neither one of them was able to give any
example of where such a conflict would exist and what their concern was with
respect to giving the Bill precedence. That is one point. Secondly, although |
have not practised before the courts of Trinidad and Tobago in decades and since |
have stopped practising my focus has mainly been in civil law and tax, my
recollection of a basic tenet in law is that legislation that comes later supersedes
legislation that was previous if there is a conflict. That is my recollection. So my
interpretation of clause 5(1) is that it is documenting, concretizing something that
would exist in any event. But the Attorney General will deal more
comprehensively with that issue.

Comments were also made in terms of the individuals who have the right

and responsibility in respect of the accounts that will be created to deal with these
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transactions. Again, we are talking about people who now have responsibility to
deal with moneys that are collected by the court. We are not giving them any
additional rights to which they are now not entitled. These people are now
responsible for collecting, maintaining, accounting for and protecting millions of
dollars in cash.

Remember when | mentioned earlier that | was told that it was unheard of to
have a million dollars in a drawer in a clerk’s desk? Let me give you some
examples of the kinds of moneys that the courts collect and as | speak, | am loathe
to do this because | feel as though I am communicating to the potential miscreants
out there that this is an opportunity that they may have missed but—

2.45 p.m,

Fines collected by the court during 2016 to 2017 the Magistrates’ Court, $29
million, fees $345,000. 2016 to 2017, Superior Court, $235,000. Fees for the
Superior Courts $1.9 million. In 2015 to 2016, the total fees collected by
Magistrates’ and Superior Courts $27.3 million. Total fines, | am sorry, the fees
were $2.4 million. Fines collected in *14 to ’15, $24.7 million, fees $2.2 million,
and so on.

So in looking at maintenance now, which is another significant area.
Maintenance amounts collected and retained for passing on to the recipients of
those maintenance payments in 2016 to 2017 totalled $119 million, one year.

So is it unreasonable in those circumstances to think that on any particular
day you could find up to a million dollars in somebody’s drawer? No, it is not.
Because we are talking a significant amount of money, and that money in
particular, the maintenance money—the money that is collected that goes to the

Exchequer is collected and deposited on the same day. So moving the money
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around is risky, but the risk is short term.

The maintenance money has to be kept on the compound, yes. The
maintenance money has to be kept on the compound, so that when the recipient of
the money comes in, it is easily available. Is this a system we want to continue,
Mr. Vice-President? | would think not. | would think everybody would be
promoting that in 2018 it is obscene that we are operating a system like this. So, as
| said, my—I am concerned about the fact that we are not more enthusiastically
embracing this Bill.

So, under the proposed system the people who are signing, the people who
concern us now who may be up to mischief, can be up to more mischief now.
Because they have in a drawer, cash, and they have a written record that can
disappear what was collected and what was paid out. When we move to the new
system, we will have an electronic record which is more difficult to deal with and
in addition to that, these moneys are no longer coming into the hands of the court
clerks and the cashiers. They are going to a bank.

Sen. Richards: | am just confused based on what Sen. Chote—I thank you for
giving way—would have been elucidated from the court, the Judiciary’s website.
Is this system in operation already? And if so, why are we saying “when it comes
into play”? Thank you.

Sen. A. West: Okay so, as | indicated earlier, Senator, through you, Mr.
Vice-President. There are two categories of moneys. There is money that is
collected on behalf of other people, mainly the maintenance money, and there is
money that is collected on behalf of the Government of Trinidad and Tobago.

In April of this year, the court introduced, on an optional basis, the payment

of maintenance payments electronically. So it is not currently authorized to, nor is
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it seeking to collect public moneys through this system because it does need the
authority of the Parliament to do that which it does not currently have. But it is
saying to people who are entitled under court orders, to maintenance payments,
that you can at your option choose to pay this and receive this electronically, and
that is what has been introduced.

| was saying that the public moneys that are intended to go to the coffers are
received in cash, transferred to a bank and then transferred to the Treasury; that
happens within a day. The maintenance moneys are retained until the people
entitled to them come forward. What will happen going forward, is that these cash
payments will no longer need to be received by the courts. They can be deposited
straight into a bank via the various electronic pay-ins. That reduces the risks, it
makes following the transaction clearer, the record of the transaction is more
certain and it is quicker because you no longer have to find time to travel to the
court to get the money. You no longer have to wait for the clerk to record the thing
and be able to pull it up and find this. Within hours of the money being
transferred, it hits your account and you have access.

So it is efficient, it is safer, it is more secure, it requires less physical
resources and in 2018 when everybody in the world has gone electronic, | do not
see the basis for objecting to this approach.

As | said, the role of the Auditor General is not being reduced, not being
compromised. We recognize the Auditor General has a very important role. What
we are doing is saying to him, that in addition to the physical records that you are
usually accustomed to, you will have access to electronic records which as | said
are usually more dependable and more secure, and have a longer life so that you

can come in—not only that, in meeting with the individuals who have developed
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this system, what was clear to me as | said is that the system is self-regulating, it
records the transaction from payment through receipt. So, that—and it reconciles
itself and the payments daily. So at the end of the day not only the courts but the
bank, and the Treasury know what has been collected in each account.

So they do not have to wait for the court to send a record to say this is what
happened, it is electronically updated so that they know what is happening, they
know what to expect. So if the money in the bank does not reconcile with the
system then they can ask questions. At the moment they may not have that
opportunity, they may not have the knowledge because what goes into the bank
could be doctored to agree with the records. Whereas if you have an electronic
system that is separately dealing with that as third parties pay money and third
parties receive money, it is more difficult to doctor the records. So, it makes life,
in my view, much easier for the Auditor General than he currently has it.

| am also concerned about the—well confused more than concerned, about
the comments made about how the Judiciary can manipulate the system. Because
it is coming from a place and from individuals who have said to this Parliament,
unless I am mistaken and over the holidays | forgot that we should move swiftly
towards giving the Judiciary autonomy. So, either you think they are responsible
enough to have autonomy and be responsible for their own money and their affairs
or you do not. So, we cannot be—

Sen. Prescott SC: Fish or fowl.
Sen. A. West: Fish or fowl, thank you Senator.

The fees, where are the fees going? In any electronic transaction we have to
recognize that there are service providers. The service providers will be, based on

the systems that we are using, the banks. And the reason why Republic Bank is the
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bank that is represented, Senator, is because they are the ones to date who have
taken up the challenge of getting involved in this transaction. The Government is
open to dealing with any bank that is prepared to engage and to facilitate what we
are seeking to do.

Republic Bank at the moment, notwithstanding the existence of Senators in
this place that may or may not have past associations with the bank are the ones
who have said to date “we are happy to engage in this transaction”. So that is the
only reason. We are hopeful that the First Citizens Bank will come on board
shortly and all other banks who are willing to get involved at the kinds of reduced
fees that we have been successful in negotiating with the bank—happy to invite
them in. Because it just makes the system that much more accessible to all the
population and especially the people who are most vulnerable. That is our sole
objective.

Sen. Richards: Were they all invited at the same time?

Sen. A. West: They were all invited, yes. So, where we are is that we are seeking
to introduce a system that is simple, that people are used to because of their
day-to-day activity as | said, they top-up their phones all the time, they go to Lotto
booths all the time, they use the ATM all the time, and fewer but many use credit
cards all the time. People are used to these things, they are simpler. The level of
security that is attached to the system—Sen. Chote used an acronym which she did
not understand and | do not understand what it means either. But what |
understand it to be is that it provides the same level of security that is provided
with respect to credit card transactions. That is what | have been advised that
means.

So the level of security is high, it is something that we have given people
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options in terms of how to use the system or what aspects of the system they wish
to use. We have made the system of payment into and receipt of payment out of
the court more efficient. The money gets to the Exchequer quicker, there is a
system of reconciliation, there is a system of record, the Auditor General has easy
access to the record and can properly audit and follow these transactions. In those
circumstances, it is difficult for me to conceive of a basis why anybody would not
want to support this Bill.

Sen. Chote: Thank you, hon. Minister. | am grateful that | have the opportunity
to ask this question during your contribution. But, how will it work? Because the
Auditor General can only audit Government or State-related institutions. How will
it be able to access the records of private banking institutions? | do not follow that.
Sen. A. West: Okay, the transaction is a court transaction. The bank is facilitating
the court’s transaction, so the Auditor General is not auditing the bank; it is
auditing the transaction which is facilitated by the bank. The court will have its
records, the Treasury will have its records. And the transaction will show the flow
through the bank from the court to the Treasury and vice versa so that is the basis
on which the Auditor General will—

Sen. Chote: If there is a discrepancy about what has been put in at the bank or
what has been taken from the bank, the primary source of information will be the
bank. And I am not following how that will be managed if the uncertainty, if the
financial uncertainty arises with the bank’s records, how will the Auditor General
be able to find out well, what occurred, if anything?

Sen. A. West: Well, as an account holder which is what the court will be, they
will be entitled to secure the records in relation to those transactions from the bank.

So, it would seem to me that that would facilitate the access of the Auditor General
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to those accounts, yes.

So, as | was saying, in my view this system is something that is long

overdue. It has been well thought out, it has been employed to date with respect to
non-public money transactions. It has worked well. The users of this system are
commending the system and are happy to use it. | do not see the challenge with
the issues that have been raised so far with respect and in the circumstances |
recommend the Bill to my colleagues. Mr. Vice-President, | thank you. [Desk
thumping]
Sen. G. Ramdeen: [Desk thumping] Mr. Vice-President, thank you for the
opportunity to contribute to this debate this afternoon on this piece of legislation
that on the face of it looks very simple but has very far-reaching consequences.
And | hope that my contribution this afternoon, Mr. Vice-President, would be able
to enlighten the members of this Senate to understand the seriousness of the
decision that we are being asked to take here by the passage of this piece of
legislation.

Now, Mr. Vice-President, | want to start off by trying to put a dose of reality
into this Bill. And before | actually get into that dose of reality, | think this Bill is
a perfect opportunity for the people of Trinidad and Tobago to understand the
disconnect that this Government has with the people on the ground. Because this
particular piece of legislation is a piece of legislation that has been advanced on the
basis that it is ease of payment; that is what this is about. And you know what |
take great umbrage of in the way this piece of legislation has been piloted, is that it
has been piloted in such a way that it gives the impression to the public that it is
going to give some kind of relief to people who have to make these payments into

court and who have to receive payments from court. But if anyone understands
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what happens in rural communities in this country, in rural courts like in Rio Claro,
Mayaro, Sangre Grande, Point Fortin, Couva. What happens in those courts?
People are not concerned about ease of payment, you know, Mr. Vice-President.
When you hear the cries of the people who have get maintenance, you know what
their cry is? Not how it is going to be paid, is when and if it is going to be paid.
Hon. Senator: Yeah.

Sen. G. Ramdeen: So, it is not ease of payments that they are concerned about.
Ease of payments is not going to bring any relief to anybody. It is enforcement of
the orders that single mothers have every day and when they cannot enforce those
payments by court orders, they cannot get anything. And if you know the plight of
those people who are on the ground and have orders for maintenance made in their
favour, you know what they cry out for? They do not go to the court, they go to the
police stations and they will tell you “the policeman ‘doh’ want to serve the
warrant”.

Hon. Senator: That is true.

Sen. G. Ramdeen: Right, they get frustrated by the idea that months and
sometimes years will go by, and what you have, people who orders for
maintenance have been made against, you have children suffering because parents
cannot enforce those orders, and if you really want to bring relief to people, poor
people in Trinidad and Tobago—but this Bill, this Bill, Mr. Vice-President, has
nothing to do with poor people you know. It have nothing to do with bringing any
relief of any poor people in this country under the guise of ease of payments. The
relevant question that would be asked and be answered here today is, whose pocket
IS going to be filled when this piece of legislation is passed. [Desk thumping]

And the answer to that question is very easily answered, Mr. Vice-President,
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when you go down to the companies registry and you search who are the directors
of the companies to be benefited from this piece of legislation, is not the people
who are studying ease of payments, it has gone back to the same saying, the “1 per
cent”. That is what this legislation is about; that is exactly what this piece of
legislation is about. It is about taking from poor people and giving to one fraction
of people. That is what it is about. And you have heard Sen. Chote mention about
this practice direction that was signed off on the 18" of May, 2018. There is a
history to this, you know, so let me bring to light what transpired with this, Mr.
Vice-President.

The Practice Direction that was promulgated in some form or fashion on the
18" of May, 2018, was not the first dose that we got of this, you know. The first
dose we had of this was in March of 2018. In March of 2018, the Judiciary went
out and issued something and that is the best way | can refer to it. Because the
Judiciary has a way of issuing things these days and we have no description of it.

In the Trinidad and Tobago Gazette Vol. 57, Friday 9" March, 2018, No. 28
at page 249, that is when this started. Under the hand of the hon. Chief Justice, 9™
of March, 2018, we had something called a “Practice Guide” I have the CPR here,
under Part IV there are some powers that are given to the Chief Justice to make
something called a Practice Guide. But let me tell you what transpired because,
you know, what | take great umbrage of, Mr. Vice-President, if something has
gone wrong, come to the Parliament, be upfront and straight with the people and
say we have come here to fix something that went wrong. We have no problem
with that; we will help you. But do not come here under the guise that you come
with this ease of payment, when truth and in fact is, you have an illegality taking

place in this country by none other, Mr. Vice-President, than the Judiciary of

UNREVISED



102

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Ramdeen (cont’d)

Trinidad and Tobago. The Judiciary of Trinidad and Tobago.

So, on the 9" of March, there was something called a “Practice Guide:
CourtPay System for the Payment in an out of Court of Maintenance Payments”.
Well, when you compare—and | will come to the Exchequer and Audit Act and
this Act and we will do some comparison. When you compare the Practice Guide
on the 9" of March and the Practice Direction on the 18" of May, all that
happened here, Mr. Vice-President, is that the Judiciary went and put out
something in the Gazette that had absolutely no authority or basis in law. It was not
even properly drafted, right. And when you compare the document in March with
the document in May, on the face of it you wonder how something like this could
emanate from the Judiciary of Trinidad and Tobago. How?

This document purports to be the precursor to what we had in May, you
know, Mr. Vice-President, when the document that is signed under the hand of the
Chief Justice was issued on the 9™ of March, 2018, talking about CourtPay and
court orders and what has to be paid. You know, the public was not even told in
March what the fees would be charged for the transactions that they are being told,
right. 1 am hearing over and over it was voluntary but I am coming to that so this
document somebody informed the Judiciary. | do not know who in the Judiciary, |
do not know who informed them. The Judiciary does not tell us. So, somebody
informed them that what happened here was not right. So they come to correct it
in May, no problem.

In May of this year, the Judiciary issues a practice direction, the authority for
that is under the CPR Part IV, telling us about CourtPay and a custodial account.
So, it says a:

“‘Custodial Account’ means the bank account at a commercial bank opened
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in the name of the Judiciary...for the purpose of receiving and paying out

maintenance funds in accordance with court orders”—and—“for

which...financial reports”—would be provided—“to the court...CourtPay
system”—and bank reports.
And then we come down under the subheading of “Transaction Fee™:

“When submitting a payment using the CourtPay system, the payor is

charged a...non-refundable transaction fee for each transaction submitted.”
So by the Practice Direction the Judiciary has the authority to charge people this
non-refundable fee. Now, | have heard it by a number of persons saying here
today that it was voluntary, | heard the Attorney General in his contribution say,
well, how it could be illegal, it is a court order, how could it be illegal, it is a court
order. Well, Mr. Vice-President, court orders are made every day. The fact that it
IS made by a court does not mean that it is automatically illegal and it cannot be set
aside, if it is illegal it can be set aside by a higher court. It happens all the time.
That is what judicial review proceedings are for. Magistrates make unlawful
orders all the time and they are set aside in judicial review proceedings. So the
submission that because it is made by a court somehow it cannot be illegal, it is
absolutely without any legal authority or basis in law. Let me say that from the
outset.

But, there is something shocking, just like the Attorney General said it was
shocking about some of the things he read, there is something shocking about this
Practice Direction. Let me tell you why | do not know that the Judiciary is a
commercial enterprise. The Judiciary is supposed to be a service provider. It
provides a service; it dispenses justice to the people of this country, right, and |

cannot fathom the idea that the Judiciary will issue a document and say

UNREVISED



104

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Ramdeen (cont’d)

“Guidelines for the Drafting of Orders for Maintenance when moneys are to be
paid into court”. So the Judiciary is telling judicial officers, High Court judges and
magistrates, judges of the Supreme Court. The Judiciary is telling them—hear what
the Judiciary is telling them, Mr. Vice-President:
“Where it is intended that maintenance payments are to be paid into Court,
and the Judicial Officer orders that the payments”—hby—“made
into...court”—using CourtPay—*"the Judicial Officer should seek to ensure
that the maintenance order provides clarity in that it clearly indicates how
compliance can be achieved.”
So this Practice Direction is telling a Judicial Officer, a Supreme Court judge and a
magistrate how they must draft their orders. Hear what it says:
“To achieve this, guidance is given that it is best that these orders
include,”—this is the Chief Justice is writing this and sending it out. The
orders must include—*in addition to the usual directions for maintenance...”
So the usual direction is what you have to pay, right, that is the usual thing here
what you must include:
“a further direction that the said maintenance sums are to be paid by the
payor into the Court’s custodial account.”
“Into the Court’s custodial account”. When this order 1s made, Mr.
Vice-President—not everybody here is a lawyer—this has the sanction of a court
of competent jurisdiction, it does not become obligatory, it is mandatory. Because
if you breach this order, you are subject to the sanction of the court. And the
Judiciary is using its power to issue a practice direction. Where it gets this power
to impose this, | do not know. But the Judiciary is using that power to direct its

judicial officers that in court orders, issues in maintenance matters, “a further
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direction that the maintenance sums are to be paid by the payor into the court’s
custodial account”, where applicable—that is in relation to minors. Let us leave
that:

“3) the amount that is to be received by the recipient;

4)  that the said sums are to be paid into”—the—*“court by paying them

into the Court’s Custodial Account using the CourtPay”—system—
“and paid...”

To the payee using the CourtPay system. This that is being promulgated here, that
Is being directed to judicial officers, is for judicial officers to sanction this system
that has absolutely, as we speak here today, no authority in law to be charging
recipients of the court this fee, you know.
Mr. Vice-President: Senator, almost all of the speakers that have gone before
have spoken about that particular system which is CourtPay in the courts, but each
and every one of them have tied it to the Bill that is before us, particularly clause
15(1) in relation to the ability to make rules. What is happening with your
particular contribution, it is starting to sound as a debate on something that has
happened in the Judiciary so either you tie it particularly to the Bill understanding
that this has been done before by other speakers and just be careful because | am
hearing you talk about the Practice Direction and the Practice Direction and the
Chief Justice has done this and judicial officers have to approve this or approve
that but when you do that, you are actually talking about functions and things that
have happened in the Judiciary and what we are dealing with here is a
methodology and a system for payment that is being put forward by the Bill that is
before us. So tie it in to the Bill that is before us as you move forward.

Sen. G. Ramdeen: | am obliged, Mr. Vice-President, | am grateful.

UNREVISED



106
Payments Into Court Bill, 2018 (cont’d) 2018.09.11

Hon. Al-Rawi: Thank you, hon. Senator, for giving way. May | just ask if you
can elucidate a little bit further on what you consider the Judiciary’s illegality is
specifically in law. | appreciate the general submission but | would be very much
helped—it will be very helpful if 1 can understand specifically what the illegality
IS?

3.15 p.m.

Sen. G. Ramdeen: Sure, | am obliged. Mr. Vice-President, to come in line with
the guidance that you have given, | too have a concern that clause 15 provides that:

“The Rules Committee established under section 77 of the Supreme Court of

Judicature Act may make Rules of Court—"

And then it says:

“(a)  providing for the payment of any convenience fee, transaction
fee or other fees, in relation to payments into and out
of...Custodial Bank Account; and

(b) for carrying into effect the provisions of this Act.”

That is clause 15.

Mr. Vice-President, for the benefit of the Senate, the powers that are given
pursuant to that particular provision under clause 15 to the Rules Committee are set
out in the Supreme Court of Judicature Act at Chap. 4:01, section 78. And if | can
be allowed to just direct you, Mr. Vice-President, to section 78, it says:

“Rules of Court may be made under this Act for the following purposes:

(@) for regulating and prescribing the procedure, including the
method of pleading, and practice to be followed and the fees to
be taken in the Court of Appeal and the High Court respectively
in all causes and matters whatsoever in or with respect to which

those Courts respectively have for the time being
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jurisdiction...”

So, the Rules Committee, which this piece of legislation that we are debating
here today, is incorporated in clause 15(1) as being—it is proposed that the Rules
Committee is going to make some kind of rules to regulate what is going on here.
The point | am trying to make, Mr. Vice-President, with respect to the legislation,
Is that if we are being asked or if we are being told that the Rules Committee is the
proper authority to make rules, regulations or guidelines in relation to the Bill that
we are passing and the procedure for this payment, what | am trying to point out,
Mr. Vice-President, is that the Government must tell us: What is the position where
there has been an absence of any rules, there has been an absence of any statutory
underpinning for this process that has been engaging the entire country since
March of this year?

It is like two examples of the cart being before the horse, because one would
have thought the legislation—how | envisaged this would be done is that
legislation would be passed, and when the legislation is brought to the Parliament
we would be provided with the rules that would govern how the legislation is to be
implemented, and we would have a true picture of legislation and the roll out of
how that legislation is going to be rolled out and what the Rules Committee is
considering.

Because unlike the other pieces of legislation, Mr. Vice-President, that we
have passed with a proclamation clause, and we have been told by the Attorney
General on many occasions, we will get regulations as they come, this is dealing
with public money. This is dealing with money that is being taken from citizens
every single day, and | am astonished, to use the words of the Attorney General—

and Attorney General, | will answer that question in a short while, | just want to
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make this point. | am astonished that the Minister in the Ministry of Finance in her
contribution revealed to the Parliament and to the people and to the public, that
there are courts in this country operating now that have cash that is categorized as
public money, that by law under the Exchequer and Audit Act, must be in the
Consolidated Fund somehow in a commercial bank account. [Crosstalk] | mean, it
Is incomprehensible that that could be going on, because once you have public
money, for those who do not understand how this works, Mr. Vice-President, that
belongs in the Consolidated Fund. The Exchequer and Audit Act mandates how it
must be treated, and if you want an example, | could explain to you how it works.

When a bailiff goes out to do an execution and they come back with
whatever they have taken, it must be accounted for in a receipt book that must go
in the court. The bailiff cannot take it and say: “Ah go put it in Scotia today and
ah go pull it out tomorrow, and ah go carry it in the court when ah ready or when
the debtor comes, ah will go and write a cheque and give it to him.” It does not
work like that. There is no intermediary in this thing. These are public funds. So
you cannot take it up.

So when you take that money—perhaps somebody will answer the question
this afternoon. When the million dollars is taken from the Magistrates’ Court and
put into First Citizens or put into Scotia or put into Republic or put into Royal,
when it comes out, who gets the interest on that?

Hon. Al-Rawi: Senator, will you? Hon. Senator, thank you for giving way, |
know your time is precious. The law was specifically amended, these sections, in
the Supreme Court of Judicature Act to take care of the Kirvek case. In fact, it was
Anand Ramlogan who appeared in that case where the Privy Council indicated that

the post office was no longer the authorized entity because it could not provide the
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facility which demanded interest, and the Privy Council caused the amendment to
the legislation which is to put in an interest bearing account. So it is, No. 1, the
Privy Council case, an amendment to the law which specifically happened after
2002, and that is the manner in which it is done in compliance with the law.

Sen. G. Ramdeen: AG, with the greatest respect, | am very familiar with Kirvek.
Kirvek was the reason why section 24A and section 24B was passed and put into it
in 2005. Kirvek was in 2003. What the hon. Minister was talking about, this is
dealing with money that is supposed to be put into the investment fund of the
Supreme Court. Like Sen. Chote had indicated before, what the hon. Minister was
indicating was that you have funds in a Magistrates’ Court in some drawer and you
take it out and go and put it in a commercial bank account. This has nothing to do
with Kirvek, nothing to do with 24A, nothing to do with 24B. Kirvek is when you
take money and you pay it into the Supreme Court and the Supreme Court was
mandated to set up a fund because the people needed to get interest. Kirvek is
simply about the fact that when you put money into the court, they are entitled to
interest on it, and it mandated the Supreme Court to set up a fund called the
Supreme Court Investment Fund, and that has relevance to the legislation because
one of the people who can sign on the Judiciary’s account is the investment
manager of the investment fund.

So | am not talking about investment, Mr. Vice-President, | am very clear
about what | am talking about. | am talking about like Sen. Chote said, you go in
the Magistrates’ Court, you on bail, you have nobody to take your bail, you tell the
magistrate, “Your Worship: can I get cash bail?” Your Worship say, “$10,000.”
You go and put that downstairs by the Clerk of the Peace. That is what we are

talking about. You do not take that and invest it in the Judiciary under section 24A
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and 24B, and you cannot take that money and put it in a commercial bank account
and then pull it back out when you are ready. [Desk thumping and crosstalk]

Now, | am always pleased by the fact—and | apologize Attorney General.
You were not here when | made this point on the statistics issue. The Attorney
General has provided us with the fact that in the period 2016 to 2017 you had $119
million paid in maintenance. But, you know, what would have been interesting,
Attorney General? What would have been a very interesting statistic would be
how much maintenance has been ordered by the court to be paid that the poor
single fathers or fathers and mothers have not been able to collect? Because you
see this $119 million is a drop in the bucket, you know.

It has a programme in the afternoon at 6.00 p.m., Mr. Vice-President. | am
sure you are familiar with it. You know what they call it? Deadbeat dads. You
know what that is about? It is about this. About men who are not obeying the
court orders that are made in their favour. And the point | am making again, in the
presence of the Attorney General now is this. This is not going to help them and
they are the people that need our help. So if you really want to help people and
you really want to bring relief to the system, let us get some legislation to enforce
the court orders when maintenance payments are made. That is what we need. We
do not need this. This is not going help them. So this $119 million, it does not
make any sense parading that around.

Now, the Attorney General made a point that | consider it my duty to correct
or to put right or to attempt to put right. The Law Association did a response to the
Attorney General after this matter was adjourned on the first occasion—I have it
here—and the Attorney General, in his piloting of the Bill, said that he could not
understand that courts all the time collect fines, and what is the big issue about the
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separation of powers argument. It just does not make any sense. Well, Mr. Vice-
President, let me humbly try to explain what the Law Association was trying to
explain in their letter.

The Law Association was not making the point that courts all the time
collect fines. We all know that. It would be fundamentally flawed to even suggest
that there is something—you know the point the Law Association was making is to
be found in their response at paragraph eight, where their issue was not the
collection of the fine—[Interruption] Sorry, Mr. Vice-President. At paragraph
eight, the issue of the separation of powers was dealt with by the Law Association,
and if | can try to just explain what the Law Association was saying, Mr. Vice-
President, they were not concerned about the fact that courts all over the country
collect fines. That is the only place you could pay it. Their point was that when
you open an account in the name of the Judiciary—that is the issue that they had—
it gives the perception—and let me just read into the record what they said.

We perceive that a law which provides for the payment of fines imposed by

the Judiciary at the end of a criminal trial into an account in the name of the

Judiciary, blurs these strict lines of separation and may give the appearance

that the Judiciary is a beneficiary of and, therefore, has a pecuniary interest

In the outcome of a criminal trial.

It had nothing to do with collection, Mr. Vice-President. It simply had to do with
the fact that this money that is proposed to be put into, is going to be in the name
of the Judiciary. Part of that | think the Attorney General has now suggested that
there is going to be a name change in terms of the accounts, and it will be known
as a Custodial Revenue Bank Account. | do not know how much of that is going

to take away the concern of the Law Association.
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Now, Mr. Vice-President, let me latch on to a point that deals with this
clause 4A which is the new clause that was handed to us this morning, about this
conflict between the Exchequer and Audit Act that the Bill that we have before us.
Mr. Vice-President, the Minister in the Ministry of Finance, in her contribution,
seemed to have proposed what we as lawyers understand to be the concept of
implied repeal. | am trying to understand how it will apply in this case, but
needless to say, we should not be presented, Mr. Vice-President, with legislation
that says if there is a conflict, this Act goes over that Act.

The whole purpose of the legislative process is to ensure that there is no
conflict and, therefore, if you want to present legislation—and this is not a
criticism of the Attorney General at all. Attorney General, as | have always said,
and | will say it again, there is a legislative drafting department in the Attorney
General’s Office that there is lot to be desired of, and I say that openly without
apology. But you cannot bring a piece of legislation to the Parliament and tell the
Parliament, well if there is a conflict, the hon. Minister in the Ministry of Finance
said, “Well, we should identify the conflict.” That is not our job. The job of the
legislative drafter is to ensure that there is no conflict, present a piece of
legislation, and say this is the piece of legislation that abide both by the Exchequer
and Audit Act, or if we want to do something differently, this is how we are going
to do it. There should be no opportunity for there to be a conflict and, therefore,
that section, | join my colleagues who have criticized that particular section.

Now, Mr. Vice-President, | want to say and | want to put on the Hansard
that | would like the Attorney General to tell us and tell the country between March
09, 2018—the Attorney General is the only person | know who has the authority to
ask and may have custody and possession and control of that information, as a
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Senator being asked to pass this piece of legislation—how much money has the
Judiciary collected between the 9" of March and as we speak here today in relation
to the implementation of this process that has been put forward to us? [Desk
thumping] | want to know that.

| want to know what steps—because this legislation is not retroactive—are
going to be proposed by the Government to provide some kind of—and that is why
| am saying we are not criticizing—Ilegal justification for what has been done. And
let me answer the Attorney General frontally.

The Attorney General asked me to explain how it is that this thing has been
done illegally. Attorney General, the Supreme Court of Adjudicature Act provides
by section 78, the manner in which the Rules Committee can impose—fines, sorry,
not fines—charges for the conduct of litigation. The CPR as you very well know
IS subject to a negative resolution of Parliament, so that is why we have
parliamentary scrutiny to do that.

How the Judiciary could open an account in the name of the Judiciary and
have money going into that account by virtue of a practice direction without
engaging us in the process that we are engaging in here today? Because if this Bill
Is passed, henceforth, what would be done would have the authority of the
Parliament. That is why you have brought the Bill, in order to allow the Judiciary
to open a custodial bank account and you have said that the Exchequer and Audit
Act provides for that. Section 112 of the Constitution provides for that, and what
you have done here today is to come and do what the law requires you to do.

But how could it be lawful, if you are right, for us to pass this legislation and
say this is being done properly as we speak because you have done the right thing?

But the Judiciary has been doing exactly what you are saying we are proposing to
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do since the 9" of March, because they have already opened a custodial bank
account. They have already put money into there but they have not asked for your
authority to do that. They have not asked for the authority of the Parliament to do.
And my simple argument is, if they have done what you are expecting the
Judiciary to do by virtue of this piece of legislation, it cannot be that it was right
then. It was right then and it is right now. Then that would mean what we are
doing here is all superfluous and it is a simple thing.

| said, Mr. Vice-President, if the Judiciary got it wrong, then come and tell
us they got it wrong. Let us fix it. It is not the first time it is going to happen, but
we need to be told and cannot be engaged in this process without having all the
cards faced up. If the Judiciary did it wrong, | do not see the Attorney General
name or any advice—Sen. Mark asked if any advice—I do not see anything like
that. If they did it wrong, they did it wrong, but the point about it is, the
consequence of it, Attorney General is this, if I am right. People would have been
charged a fee by virtue of this document since March of this year and continuing,
that they have no lawful justification for imposing.
Hon. Al-Rawi: Thank you, hon. Senator. Thank you so much for addressing the
point. Could you please disaggregate that argument against the very fee that is
applied when you do a standing order fee, under the umbrella of a court order?
Because I did say that the Judiciary’s argument, to me, which | have volunteered to
the Senate is, this is subject to a voluntary participation in a court order process
only in the High Court, not in the Magistracy, and that specifically, the fee charged
Is accepted by the parties in the court order, and is akin to, as the Judiciary puts it,
when you pay the transfer fee on a standing order arrangement, which has been, as

you know, the standing practice for umpteen years.

UNREVISED



115

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Ramdeen (cont’d)

Sen. G. Ramdeen: All right. Attorney General, this is a very simple answer that |
am sure you will understand what | am saying. The court has a duty to adjudicate
upon an issue between the parties. Mr. Vice-President, how much time do | have?
Mr. Vice-President: You have until 3.40 p.m.

Sen. G. Ramdeen: Eight minutes. Okay. The answer to that is very simple,
Attorney General, and it is this: the Judiciary cannot use the mechanism of a court
order to impose a charge. That is the problem. That is the simple problem. Who
has told the parties? You said they have told you, and | want to be very clear.
They have told you that is a voluntary thing and, therefore, it is legal, because the
court is imposing it. No problem. The court can make whatever decision it has in
terms of the dispute and come to a conclusion and make an order that $3,000 has to
be paid per week for each child or whatever. No problem at all. Nobody can
guestion that.

The only person that could question that is a higher court, but you cannot use
the mechanism of the court order. You were not here when | made the point about
it. What this practice direction does is to tell a judicial officer, this is how you
must exercise your power. It is the first time | have ever seen that, and part of that
order is to impose the fee. So the court order is being used as the mechanism by
which the Judiciary—I want to put in inverted commas—*“forcing the parties to
accept this mechanism” and that is the difficulty that I have. So I want to say I do
not accept for a minute that the court has the power to do that.

Mr. Vice-President, | have a letter in my possession dated the 29" of June,
2018, under the heading of the Law Association that is written to Her Excellency
the President, the President of the Republic of Trinidad and Tobago, Office of the
President, Circular Road, St. Ann’s, Port of Spain, signed by the President of the
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Law Association, Mr. Douglas Mendes, Senior Counsel, in relation to advising Her
Excellency about not proclaiming two pieces of legislation that have been passed.

| am very disappointed that the Law Association has to go to that extent, to
try and correct what they conceived to be failings in legislation that has been
passed through the Parliament, and this is a very, very serious thing, Mr. Vice-
President, because the powers of Her Excellency are very limited in what she can
and cannot do in terms of the assent to legislation, and it ought not to be that we
have concerns. If we have concerns, let our concerns be vented here. Let us be
given the opportunity to correct the legislation and do it right.

| have indicated to the Attorney General why | consider it to be wrong.
There is no reason why we cannot put ourselves collectively together and get it
right. If something has been done wrong, the Attorney General can take advice
and find out if that is so or not. This is not about who wins and who loses, because
if legislation is passed that does not accord with the rights of the citizens, it does
not accord with the Constitution and it does not accord with existing law, then we
will be doing a disservice to the people of Trinidad and Tobago and that is not
right. And, therefore, | do not see anything wrong in us taking the time. There is
no rush. The law term is opening next week. | do not know what we are going to
hear when the law term opens. | do not want about hear about this and about
CourtPay and all of that.

Nobody holds a brief here for anybody you know, Mr. Vice-President. We
hold a brief for the people of Trinidad and Tobago [Desk thumping] and that is
what we must understand is our duty. We have a duty here. The Attorney General
In passing, in crosstalk said, well, he does not expect that we will support the

legislation. If I was not prepared to share my view as to why it is wrong and how
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we can fix it, then | am wasting my time and | am wasting the time of everybody
here.
| have told the Attorney General—the Attorney General has taken on board
the comments of the Law Association—we need to get it right. It cannot be right,
Mr. Vice-President, it cannot be right—and, again, | say, well I lay no blame at the
feet of anybody, but it cannot be right for you to bring legislation to the Parliament.
Clause 9A of the Bill that was presented to us this morning, as an amendment,
because the Law Association says there are number of pieces of legislation that this
thing affects, because under the Petty Civil Courts Act, you have Petty Civil Courts
Rules that require payment into court; under the Summary Courts Act, you have
payments that are required into court; under the parent and guardianship Act, you
have things that are required into court. Sections 24A and 24B of the Supreme
Court of Judicature Act is affected by this.
It cannot be right when we point out these things for the drafters to simply
come and say:
“A requirement under any written law for moneys to be paid into—
the Court;
...Judiciary;
...Magistrate;
...Registrar...
...Court Executive Administrator;
...Marshal;
...Deputy Marshal;
...Second Deputy Marshal;
a Marshal Assistant;
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a Bailiff;

a Magistracy Registrar”—just one umbrella.
And say you could do that by putting it in a Custodial Bank Account. That is not
the way it is supposed to be done.

The reason why the Law Association put in its letter, simply said, let us look
at the pieces of legislation. What is wrong in looking at the pieces of legislation
and getting it right? Sections 24A and 24B of the Supreme Court of Judicature Act
says where you have to make an investment into the Supreme Court, you put it into
that fund.

So, as a lawyer, a client comes and you have money that has to be invested
by a payment into court, are you going to put it in the investment fund of the
Supreme Court which might be invested in the Unit Trust? Are you going to put it
in the Custodial Bank Account that will invest it in Republic Bank? Are you going
to put it in another account that you might have in FCB? Where? How? How is it
going to work where you have different institutions that are managing different
funds that are put there for different purposes in the court? What we are required
to do is to look at the different pieces of legislation and say, listen, we all want to
get everything under one umbrella. This is what we want to do. This is how we
should do it, so let us sit with the different pieces of legislation and get it right.

What should have been done is we would have had a Schedule or another
clause to this piece of law that tells us this amended, this is repealed. That is what
we are supposed to do? That is not our job. That is the job of the drafting section
of the Attorney General’s Office and let us get it right. We cannot continue to
come here over and over and just because certain concerns are raised, “wash jab”,

you just do it and that is the end of it. You do not do it like that.
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So, Mr. Vice-President, the concerns that we have, that we have expressed to
the Government, to the Attorney General, are concerns that are genuine and based
upon a serious concern that we want to get it right. There are no provisions—
following on from what Sen. Chote said—in this law that deals with any offences
for the disclosure of confidential information of people who will be using the
system when that information comes into their possession. There is no offence.

So anybody could take anybody’s bank account with whatever information
that they have. Do you not think that we should be providing some kind of offence
for people who have possession of that information and misuse that information?
This is almost in every other piece of legislation where you have persons carrying
out a public function in the public service that deals with confidential information.
We had it in the SSA amendments. The Attorney General is familiar with it. It is
in the Financial Institutions Act. Let us get it right. Let us provide for some
offence that will be a deterrent to people who have the opportunity to misuse
people’s private information. And, therefore, I cannot understand how we could be
asked to pass a piece of legislation that does not give the users of the system—it is
not good enough to put it on a website. Let us put it in the law and give the people
the confidence to use the system that you want them to use. [Desk thumping]

So, with those words, Mr. Vice-President, | hope that we have been able to
express to the Government and the Attorney General our concerns and they would
be taken on board. | thank you. [Desk thumping]

Sen. H. R. lan Roach: Thank you, Mr. Vice-President. Mr. Vice-President, just
taking off from where Sen. Ramdeen left off, my immediate concern with this Bill,
which appears from my reading and from all intents and purposes to be a very

short Bill, a Bill of some 15 clauses, that is brought before us to deal specifically
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with, as it says, a Bill “to make provision for payments into and out of court to be
made electronically and into and out of a Custodial Bank Account in the name of
the Judiciary of Trinidad and Tobago and for related matters”.

| have heard a number of concerns raised by Senators this morning and some
of which, to me, pertains to a wider scope of addressing the concerns in perfecting
or improving our legal system. Some of the concerns raised | can see are
legitimately concerns in the Bill at hand, and there are others that are much broader
than what is before us. So | am not going to try to be disciplined and not venture
into those other concerns raised.

| also would like to say up front that | have approached this discussion as |
approached most of the debates here with a very open mind, not yet willing to
make a conclusion until | have had the benefit of hearing addressed by the hon.
Attorney General, some of the issues that | consider to be pertinent to this debate.
But, immediately, what | can say, clause 4A which states in the amendment, which
was introduced to us this morning, clause 4A will provide for the Exchequer and
Audit Act, Chap. 69:01, to apply to this Act and for this Act to prevail where there
Is an inconsistency with the Exchequer and Audit Act, Chap. 69:01.

My only concern, and | will certainly hope that the Attorney General in his
winding up—he does not need to interrupt me at this point in time—that he will
probably give some sort of reason why you will want to exempt, you will want to
give preference to this Act as opposed to the Exchequer and Audit Act which is
more comprehensive and, certainly, a very robust and significant Act in the
financial affairs of the Republic of Trinidad and Tobago, giving the Auditor
General certain significant oversight over the expenditure and collection and so

forth, of revenue.
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3.45 p.m.

So | await his response in this. One of my colleagues—I think my colleague
Dr. Mahabir was saying he has never seen such a clause in his existence in the
Senate, so | told him the only other place for sure—it appears from time to time in
different Acts, but certainly in the Constitution you will put in something where
any other law is inconsistent with the Constitution, the Constitution prevails as the
Supreme Law. Right? As Sen. Ramdeen was saying, we are here to present good
law, and, you know, why should such a clause be imposed here? It is almost like
you are bringing upfront flawed law, but one can never be comprehensive and
perfect in what you do. And sometimes as lawyers, you know, you always have,
what you call a “sweep up” clause, or you present clauses that will help prevent in
anticipating that things may be interpreted differently. We have a number of
lawyers in this Senate and we can look at whatever piece of legislation, and we
have maybe 15 of us, we have 15 different interpretations of it. My concern and
my immediate concern has always been when we are debating law that we are, as
legislators, about to pass, is that laws are not being made ad hominem.

As much as the Law Association, of which | am a member of, has a pertinent
role in the administration of justice, the Law Association in itself does not have a
monopoly over what should or should not go into legislation. | think the wider
public, as much as your contributions are welcomed, | think the wider public
should be encouraged more often than not to participate in it. But certainly, the
language of what we use in formulating laws should be so simplistic that the
ordinary person can pick up and be able to follow immediately in this Act, or any
other Act that is coming before us, what exactly is the law seeking to achieve, what

are their responsibilities, and what are the consequences should they fail to follow
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whatever is being imposed upon them, reasonably and justly so.

And, you know, my mind went back to Saint Thomas Aquinasin his treatise
on the law, and he said the essence of law is:

“...an ordinance of reason for the common good, made by someone who has

care for the community, and promulgated.”

An ordinance of reason, meaning it has to be reasonable, it is based on reason, and
it is for the common good, not for an individual person, but for the common good
of the community. And this Bill, what it seems to suggest to me is seeking to
make, to improve our legal system is one aspect of the number of ills that we have
pointed out over the time | have been here in trying to perfect, correct or advance
our legal system to be more efficient, more user-friendly, and gain people, the
ordinary persons, the ordinary citizens’ confidence in our rule of law.

This Bill, just to me, seeks to provide for the payment of maintenance into a
more efficient and modernized way of collecting and dispensing with moneys
received for a specific purpose. To me, if I am a member of the public listening to
the debate that is going on, | mean, | think it is quite easy for one to be a bit
confused to exactly what it is this Bill is really seeking to do. Earlier on there were
concerns about whether the signatories in this should be this person or that person,
and a number of other issues. But to me one of the fundamental things is that what
this is seeking to do is to set up an account that you can more efficiently collect
and disperse with maintenance ordered by the courts and whether or not what is
being provided here has the checks and balances to make it transparent and to
make it as reliable and safe as possible in dealing with these transactions. No
transaction, electronically or otherwise, is full proof. That is why when you use

your credit card and it is skimmed, or whatever it is, that sometimes the bank has a
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responsibility to reimburse you whether or not—once you can prove that you have
not dealt with it—you have not given permission if it has been fraudulently
interfered with.

So using debit cards, or whatever cards to top up, to pay these things, I
mean, yes, there may be flaws, there may be opportunities for instances of misuse
and abuse of the system, but I think within the electronic world that we are moving
in right now there are a number of things that are being always perfected to cater as
the faults present themselves. | do not see any significant objections, bearing in
mind that | said the only concern |I have—my main concern—is with the
exemption of the audit, the Exchequer not being able to have precedence over this
piece of legislation. But I think it is a legislation that is necessary, it is required,
and that there is ample provisions referenced by the various Acts once they reflect
accurately what the Attorney General was saying, that they cater for—to offer the
protection that is being sought and being questioned. | am willing to support this
initiative once I am satisfied at the end of the Attorney General’s explanation why
he will not, hoping that he may see—I do not know what he has to say, but whether
or not he will maintain the position as it is in clause 4A, or he will revisit it and
delete the fact that the Act is not to have precedence where there is inconsistency
with the Exchequer and Audit Act.

The only other comment | will like to make on this Bill is that Sen. Ramdeen
had made a comment about—early on he said something about the court executive.
| think people were making a lot about the court executive and who is accountable,
whether it is the deputy court executive, and from my knowledge | know that in all
Ministries the Permanent Secretary, like the court executive here, will be the

accounting officer of the office, of the Ministry, and therefore it is personally liable
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on the Public Service Regulations for anything that goes wrong, that malfeasance
that has gone wrong. And in this instance | see the similar thing applies here, and
therefore—I mean, those concerns are not that of such a nature that cannot be
explained with empirical evidence that has gone before, which is the norm in
public service accounting, you know. Sen. Creese, as a former PS, | am sure could
attest to that if he is speaking on this Bill that the accounting officer plays a
significant role, and is not a law onto herself or himself as the case may be.

So, you know, Mr. Vice-President, | am heartening by the efforts being
made here. | am open-minded at the end of the day for the Attorney General to
address the main issue that | have raised with that, and other than that | am willing
to support this Bill provided that | can be satisfied at the end of what he has to say
pertaining to clause 4A. Thank you very much. [Desk thumping]

Mr. Vice-President: Sen. Hosein.

Sen. Saddam Hosein:  [Desk thumping] Thank you very much, Mr.
Vice-President, for allowing me to contribute to this Bill before this honourable
Senate, and | will also like to welcome back all my colleagues after the vacation
period. If you will also permit me, Mr. Vice-President, today is a very significant
and memorable day. As we know, in 2001, 14 Trinidadians lost their lives in 9/11
attack, and | would just like to express my condolences to all of those families after
all of these years have passed also.

Mr. Vice-President, this Bill before us, it is a revolutionary Bill in terms of
trying to get the Judiciary in terms of with technology. While | personally support
the concept of convenience in terms of making access to justice, one, through e-
filing, which is also part of the Bill, and also convenience at the end of a court

matter in terms of the payments of fines and maintenance. What we must not
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allow ourselves to do is support the concept but also support an illegality. Now,
much has been said about the illegality of the payments that have gone before by
my colleagues on this side of the House, and, Mr. Vice-President, as | said earlier
on, the Bill has two aspects, one, dealing with the e-filing of court documents and
the other dealing with online electronic payments, and | will try to elaborate on
both aspects.

So | will first start off on the one which deals with the online payment,
which the majority of the Bill seeks to address. Mr. Vice-President, one of the
concerns | have with regard to the Bill are the signatories of the account. Now,
under clause 6 of the Bill, the account requires two or more signatories to each
custodial bank account, and this only deals with the custodial bank account. It
does not deal with the custodial trust bank account, and those persons are the Court
Executive Administrator, the Deputy Court Executive Administrator authorized by
the Court Executive Administrator, and it was recently added, the Registrar or the
Chief Magistrate.

Now, Mr. Vice-President, the position of the Deputy Court Executive
Administrator, as the Attorney General mentioned, is a contract position, as
opposed to an appointment by the Judicial and Legal Service Commission. Now,
the Court Executive Administrator is appointed through this independent service
commission. So the problem I am having with this deputy being a signatory on the
account is that the Law Association also mentioned it in their submissions that this
person can in fact be influenced through pressure in terms of the person who
appointed them to the position, whereas if you are appointed by an independent
service commission you have that security of tenure and that freedom of political

pressure, or any other influence that may be exercised upon this person.
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So it is my recommendation that this deals with moneys, and if there are any
allegations of wrongdoing with respect to moneys collected by the Judiciary it can
in fact bring the Judiciary into disrepute. Now, the Judiciary should be one of the
three institutions of the State that should stand without reproach. It should be that
the citizens should feel confident in the court systems in order to protect their
rights, their freedoms and their privileges. Now, if there are allegations of a court
being engaged in financial wrongdoings then it erodes the confidence in which any
democratic population will have in that judicial institution. So, Mr.
Vice-President, I will humbly suggest to the Attorney General and the Government
that the signatories on these accounts should be persons who are appointed by an
independent service commission, that being the Judicial and Legal Service
Commission, [Desk thumping] rather than someone who is being appointed from a
contract position.

Now, the second point | would like to make, and it was also raised by the
Law Association, is with respect to the custodial bank account. Issues are raised
with regard to lack of rules, regulations, guidelines, and normally the Exchequer
and Audit Act would be that central piece of legislation that will govern the way in
which a public account is regulated by the Accounting Officer. Now, if clause 4A
of this Bill now exempts the Exchequer and Audit Act, then where are the rules,
where are the guidelines, and where are the checks and the balances that are going
to take place with respect to one person inspecting these accounts and ensuring that
they are regulated in accordance with the law of the land? Mr. Vice-President, this
custodial account will hold moneys such as fines. The Attorney General explained
it will hold revenue of the Judiciary which are marshal fees, which are filing fees,

and which are fines, and these fees, Mr. Vice-President, are figures that were

UNREVISED



127

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. S. Hosein (cont’d)

presented to us. They came up to—marshal fees for the period 2016/2017, came
up to $24,300; fees of the Supreme Court, $2.3 million; fines, $29.3 million. So
these accounts hold significant amounts of public moneys, and if there is no
oversight on these accounts then, Mr. Vice-President, again, the point | made
earlier on, it will erode the public confidence with respect to the independent
Judiciary of this country.

The Judiciary should not be dragged into any mess with regard to financial
wrongdoing, Mr. Vice-President, because it is not a parlour you are running. This
Is a judicial institution. This is the institution that protects every citizen of this
country, and we must pass laws in this country not sanctioning an illegal act that
has already taken place.

Hon. Al-Rawi: What is illegal?

Sen. S. Hosein: If you may, Mr. Vice-President, without breaching Standing
Orders all my colleagues have already dealt with it, if there is no legal basis in
which fines, fees should be charged by the Judiciary, then how it is a practice
direction dated—I believe it is 18" of May, allowing the Judiciary to collect
moneys, holding it in an account and also collecting these fees for these
transactions, Mr. Attorney General. The other point is that you also asked Sen.
Ramdeen with regard to those payments and standing orders in terms of orders that
the court will make with respect to standing orders. Now, the Attachment of
Earnings (Maintenance) Act, that actually empowers the court to make those types
of orders in terms of also covering fees and the maintenance. In this case there is
no legal basis in which a court can make this order. So, Mr. Vice-President, as a
responsible Senator and a Member of the Opposition we will not support such an
Act.
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With respect to the other issue, with regard to the technology that will be
employed in this Bill in order for the operationalization of this Bill, we must also
look at the security framework of electronic payments and since we live in such a
technologically developed society and we have seen over and over where persons
who do online transactions, they face exposure to data theft, stealing, fraud, and,
Mr. Vice-President, Trinidad and Tobago also suffers those issues, because daily
there are credit card frauds. When the FIU filed their reports they would have
indicated how many of these suspicious transactions take place on a daily basis.
So, Mr. Vice-President, we have had no assurance with regard to these payments
being properly encrypted which provides confidentiality, authentication and
integrity with respect to digital signatures, with respect to authentication, Mr.
Vice-President, integrity protection and nonrepudiation. All of these are issues
with regard to security of data.

Now there is also the issues of fraud risk, there is also the issue of privacy
and anonymity, because in Trinidad and Tobago there currently stands the
Electronic Transactions Act, and this Act covers all electronic digital payments,
and Part VIII of the Act, which is yet to be proclaimed, deals with consumer
protection, and consumer protection, if you may allow me to quote from the Act,
Mr. Vice-President—{Interruption]

Hon. Al-Rawi: Hon. Senator, the Electronic Transactions Act deals with
purchases not with payments of this type. You are aware of that, right?

Sen. S. Hosein: Mr. Vice-President, the Electronic Transactions Act deals with
both goods and services.

Hon. Al-Rawi: Yeah, but not of this type. Proceed.

Sen. S. Hosein: Because if the Judiciary is providing a service then it must also be
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covered, because you would agree with me that the CourtPay is a service being
offered by the Judiciary.

Hon. Al-Rawi: Someone else.

Sen. S. Hosein: So a person using electronic means to sell goods or services to a
consumer shall, before the conclusion of the electronic contract, based on such
transaction, provide the following information to consumers in respect of the
terms, conditions and methods of payment, in terms of the details of and conditions
and polices related to privacy, withdrawal, termination, return, exchange,
cancellation, refunds, the arrangements for delivery or performance, Mr.
Vice-President. Now, where is the consumer protection with regard to these online
payments? There is none, Mr. Vice-President. | humbly say so.

So this, and even in the FAQs that Sen. Chote would have read out, there is
no guarantee that your information will be protected. They gave some acronyms
that nobody really understands how your data will be protected. They also told
you that you are exposed to credit card skimming, | believe, in terms of these
transactions, Mr. Vice-President. So then what guarantee is the Government, the
Attorney General and the Judiciary, giving the consumers of this service any
assurance that their data, their moneys, their transactions will be properly protected
when they use this CourtPay system, Mr. Vice-President. The other point | would
like to make, and it will touch and concern the custodial trust account, which is the
investment account of the Judiciary.

The Attorney General would have mentioned the case of Kirvek, and that
was a case in 2002 decided by the Privy Council. In 1998 a court order was made
where Kirvek had to pay security of cost of the sum of $250,000. The Assistant
Registrar then placed the money into the Treasury, so there was a claim being
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brought against the Attorney General for the actions of the Assistant Registrar.
The Privy Council subsequently found that the Assistant Registrar acted wrongly
and that money should have been placed in an interest bearing account which
would have led to the amendment of the Supreme Court of Judicature Act at
sections 24A, 24B. It is 24A, Attorney General. Mr. Vice-President, with regard
to this now there is a seemingly inherent conflict, and | say so because certain
moneys are being ordered to be placed into the custodial trust account, and those
moneys deal with maintenance payments and any other payment made pursuant to
an order of court, rules of court, or any other law which is not by its nature,
revenue.

Section 24A of the Supreme Court of Judicature Act states that:

“Notwithstanding any written law to the contrary, all moneys paid into the

High Court in any cause or matter, and all moneys paid under the control of,

or subject to the order of the Court or a Judge or Master of the Court, may be

invested—

(b) by depositing such moneys in an interest bearing account in a
financial institution...”

Now, Mr. Vice-President, in this case if a court makes an order, for example
security of cost or payments into court, then, Mr. Vice-President, there is a conflict
into which account the money should go, whether it should go into the investment
account that is already established or whether or not that money should be
deposited under the custodial trust bank account, and when you read 24A it starts
of by saying, “Notwithstanding any written law to the contrary”. Well, clause 5(2)
Is a written law to the contrary, so does it mean that any orders made with respect

to non-revenue moneys go to the investment account, and that is a point that I will
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seek some clarification from the Attorney General on, because | am still trying to
grapple with whether or not moneys being paid into the account, which account it
will actually be deposited into. Mr. Vice-President, these are some very short
concerns that | wish to raise with regard to this limb of the Bill in terms of the
electronic transaction payments.

Now, there is the other limb of the Bill that deals with the e-filing, and |
think that it is time that Trinidad and Tobago go towards that direction in terms of
e-filing, and right here in Trinidad and Tobago sits the Caribbean Court of Justice,
and in the Caribbean Court of Justice currently there is a system or a platform for
e-filing. In the Eastern Caribbean Court jurisdiction, such as St. Lucia, they also
have the same method of e-filing. Mr. Vice-President, the Attorney General could
also attest to this as a practicing attorney. You have to run down to the High Court
in the Hall of Justice, you have to go down to San Fernando High Court in order to
file certain documents, whereas when you can draft a document in the convenience
of your office, upload it to some website that the Judiciary manages and
automatically your case is filed. So you can actually alleviate some of the traffic,
you could alleviate some of the workload of the Judiciary because it is
overworked, Mr. Vice-President. [Crosstalk] | understand it is e-payment,
Attorney General. | do not know if | am making myself clear because | am not
against the electronic payments. | did say in the beginning of my contribution that
| did accept the concept, but what we do not accept is what the Bill is trying to
sanction, an illegality that took place already, Mr. Vice-President, and that is the
point that | made earlier on at the beginning of my contribution.

So if I may continue that with the e-filing system we would now see that

new rules would be drafted in terms of how documents are filed, how documents
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are saved, and how do we authenticate these documents. When | looked at the
Caribbean Court of Justice website | saw a practice direction outlining all of these
details in terms of how documents are filed and authenticated through the court
system. Mr. Vice-President, it shows how easy cases can move forward now,
because when you go to court there are several bundles of documents you have.
Now, all of that could be condensed into the convenience of a tablet or a laptop or
a computer, and it is really about time that we move our court and judicial system
to that level. But when you see the reality of Trinidad and Tobago in terms of the
condition of our Judiciary where we have a shift system in San Fernando where the
Princes Town Magistrates’ Court is closed for a couple of days, that maintenance
payments are being made out of, | believe a truck, Mr. Vice-President, then do we
really have hope that this will come any time soon, or is it that we are just going to
pass this Bill, it is going to be proclaimed and assented to and then it is left there,
Mr. Vice-President?

Is it that the Government is really concerned about moving the Judiciary
forward, or is it that they are using this Bill for increased revenue, Mr.
Vice-President, because it seems that all this Government does is try in any way to
get additional revenue in order to spend on all these vanity projects, Mr.
Vice-President? [Desk thumping] So the point here is that the Bill in its current
form lacks accountability and it lacks transparency in terms of the way in which
these public accounts are going to be dealt with. There is conflict with other laws,
Mr. Vice-President. It is very concerning that they would want to accept the
Exchequer and Audit Act. | hope that the Attorney General can give some sort of
clarification with regard to that issue, also, with regard to a commitment in terms

of when the e-filing will come on board, | will be happy to see that or give the
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country some sort of hope that this will come sometime soon, Mr. Vice-President.
With this few words, | would like to end my contribution. Thank you. [Desk
thumping]

Mr. Vice-President: Sen. Prescott. [Desk thumping]

Sen. Elton Prescott SC: Thank you very much, Mr. Vice-President, for this
opportunity to contribute to the debate on the Payments into Court Bill, 2018.
There was a time when | was in this Senate that there were so few lawyers that |
could be sure I would say something and no refutation would come for a few days,
but “littered” is the word that comes to my mind, although | am sure attorneys will
not be happy with it, but we seem to be littered with attorneys here, so that | will
approach with caution with what | want to say.

A prior speaker in this Senate lamented that there appeared to be no
enthusiasm or no enthusiastic embrace of the Bill, and I thought | could offer some
solace if | say that I am quite enthusiastic about the concept of easy payments
being made, in particular in the situation that has been described by the Member
piloting the Bill, of people who have to receive maintenance money having to line
up, or to travel from Roxborough to Point Fortin.

4.15 p.m.

But like those who preceded me, | am fearful that we seem to have rushed to
produce this piece of legislation, both incarnations, and it required a little more
care, caution and research so that we could be assured that we have a Bill that is
close to being pluperfect. This rendition of the Bill does not satisfy me that it has
had the benefit of that kind of caution. But because the Attorney General is known
for his very wide research and his diligence in dealing with these matters, | am

going to frame my contribution in the context of things that he could look at and
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clarify for us in the reply. That is probably the best way I could do this.

May | just make clear that I am a member of the executive of the Law
Association of Trinidad and Tobago—the council, pardon me, and therefore, the
things that have been said by and on behalf of the Law Association here are
concerns which | support. Until today, | had not known that there had been a
response to the letter from the hon. Attorney General in July, I think he said it was,
3 July. But even so, having heard snippets of it, I am still of the view that the
Law Association was right to recommend caution to the hon. Attorney General,
and to suggest that he delay a bit longer so that all voices could be heard in this
matter, and it could only enhance the quality of the Bill if he was to do that.

It is clear that the Bill does not set out to deal with retroactivity, so that what
is already ongoing may well continue for all we know, and if it is not lawful I am
sure that will be straightened out, but what | am addressing is that the fact that
there is no need for urgency now because there is already a way of collecting
payments and paying out maintenance moneys. And until such time as the
Judiciary has been proven to be wrong, those who are benefiting from it should
continue to do so. | am sure we can correct it if it turns out that it is wrong.

So, here are the observations that | wish to make for the—so that | can have
the benefit of the Attorney General’s intervention later in the reply. And they are
primarily based on the way the Exchequer and Audit Act is framed, and what this
Bill sets out to do in relation to it.

The first thing | want to bring to the attention of the Attorney General in
seeking his later guidance is that Exchequer and Audit Act defines “public
moneys” in this way. It says in section 2:

“...‘public moneys’ include—
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(b) any...”—
and | am preceding:

“...any...moneys held, whether temporarily or otherwise, by an officer in

his official capacity...”

“‘officer’ means any person in the employment of the State;”
So that on first blush it would appear that such moneys as are being contemplated
by the Bill before us, will be regarded as “public moneys”.

Now, public moneys is distinguished from revenue and | am making that
distinction now because of something | will refer to later, and it says:

“‘revenue’ means all”—and once again, | am preceding—fees,

licences, taxes...”—et cetera.
The distinction therefore, is clear, but it also goes on to say such that are within the
power of the Parliament:

“...over which Parliament has power of appropriation...”
So that revenues are clearly distinguishable from public moneys. Fees, duties, over
which the Parliament has power of appropriation, are what are regarded as
revenues. The Bill deals with both public moneys and revenues and distinguishes
them, as | will point out in a moment.

If you look at clause 5, | am reading from the amended Bill. Clause 5 says,
5(1):

“There shall be established and maintained accounts to be known as

‘Custodial Revenue Bank Accounts’ which shall be held under the name of

the Judiciary of Trinidad and Tobago at a Financial Intermediary in Trinidad

and Tobago, to facilitate the payment into and out of Court of—

(@) fees;
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(b) fines; and
(c) any other payment made pursuant to an order of Court, Rules of Court
or any other law, which by its nature is revenue.”
So it no doubt has been crafted with an eye on the Exchequer and Audit Act, and it
distinguishes revenue from this other kind.

“5(2) There shall be established and maintained accounts to be known as

‘Custodial Trust Bank Accounts’ which shall be held under the name of the

Judiciary of Trinidad and Tobago at a Financial Intermediary in Trinidad

and Tobago, to facilitate the payment into and out of Court of—

(@) maintenance payments; and

(b) any other payment made pursuant to an order of Court, Rules of Court

or any other law, which is not by its nature revenue.”
So, | am assuming and until | hear a correction, that the Custodial Trust Bank
Account is where you put public moneys. Public moneys being money received
from anyone by an officer, a person in the employment of the State. Those
moneys, my reading suggests, come squarely and are intended to be squarely under
the control of the Exchequer, as the Exchequer and Audit Act says and therefore,
under the control of the Auditor General and no one else.

So that even though it is intended by this Bill to create or to empower
another officer of the State to collect money, that money comes under the control
of the Auditor General. And it is not so—it is imprudent to suggest that well, we
will give pre-eminence to this Act if it should become an Act, if it should be
passed, over the Exchequer and Audit Act.

My suspicion is that the Exchequer and Audit Act was meant to control how

we treat with public funds [Desk thumping] and to focus the control and
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management of those moneys in one superior body, the Auditor General; but
somebody will point out that I am in error. There really is a Minister contended for
in this Bill. The Treasury as defined by this Act means the Minister, and so we
know immediately that although the Bill before us makes no mention of a Minister,
that the Minister of Finance really will have direct access to these moneys and may
determine where they go and how they are treated.

Under the Exchequer and Audit Act, the Minister—well, let me put it
differently. The Act creates—the Act refers to the Consolidated Fund, and it says
of the Consolidated Fund that that is the place where moneys shall be placed, and
shall be treated with in a certain way.

So that it is not a matter of you establish the CourtPay system or the power,
what do you call it?>—power pay system for paying moneys. And when those
moneys go in there, no one else can determine how it is to be treated with, except
the officer who is now the signatory to the account. It seems to me that there is
another hand at play, and we do not remove the power of the Minister or the
Treasury over these moneys by this sleight of hand. | trust a sleight of hand is not
going to offend the Attorney General. | am merely referring to the swiftness with
which—the rapidity, | think was a word | heard earlier today. The rapidity with
which this was created, and may well not have had the benefit of further thought as
to what shall become of these funds when they arrive in the custodial trust bank
account or the custodial revenue bank account. So, through you, hon. Attorney
General, | would want to hear later on in the reply how these are to be treated with.
Hon. Al-Rawi: Thank you, Senator. May | just ask for some clarification so that |
can better address in reply, what the submission is? Are you asking the question as

to what is going to happen to moneys in the custodial bank account?—insofar as
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the Minister of Finance qua treasurer qua Treasury has the authority to treat with
those moneys? Is that the question?

Sen. E. Prescott SC: That is how | am thinking. Yes. And | am expecting that
you will correct me, that the hon. Attorney General will correct me in his reply. |
am unable to determine from here that moneys which arrive in the Consolidated
Fund via my interpretation of the Exchequer and Audit Act, will find its way out,
unless the Minister is prepared to permit it to happen. May | just move forward
then to, sorry, is that—

Hon. Al-Rawi: But money out, if I could ask you to disaggregate it. Because the
revenue account is one thing. That goes to the Consolidated Fund, and that is
clear. Do you mean the revenue is in trust, where they go to and that the Minister
must therefore now prescribe the payment out from the custodial trust account? Is
it that that you are asking?

Sen. E. Prescott SC: Yes.

Hon. Al-Rawi: | see.

Sen. E. Prescott SC: Well, may | put it in my own words? There may well be a
difference. | have contended that moneys which are contemplated to be placed
into the custodial trust bank account under the hand, well firstly, under the name of
the Judiciary, and under the control of these signatories are public moneys. And
that public moneys, in my reading of the—from my reading of the Exchequer and
Audit Act, are moneys which will find their way into the Consolidated Fund and
are controlled by the Treasury, and are audited by the Auditor General. And
somebody has to say, those moneys are not going to be accessible by those two
authorities, those two officers of the State.

Hon. Al-Rawi: Cannot be huffed.
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Sen. E. Prescott SC: Huffed? May | read into the Hansard the word “huffed”
and accept it? You cannot huff the money and go. There are times when only a
colloquialism will do. | move forward a bit.

There is in clause 5(4) of the Bill the following:

“Custodial Bank Accounts...”
That means both the trust and the revenue account.

“...shall be public accounts for the purposes of section 116 of the

Constitution.”
Now, section 116 of the Constitution creates the office of the Auditor General and
gives him power to audit those accounts. But that seems to me to be the limit of
clause 5, subclause (4), maybe something more was intended. It is not enough to
say that they are public accounts and therefore the Auditor General may audit
them, there are going to be questions, and | have heard one raised here of: How
does the Auditor General get access to those funds? Unless as it turns out by an
answer that came from the other side from the Minister in the Ministry of Finance,
| think it was, that it is possible to call upon the payor, yes, to invite the payor to
have the bank give the information to the Auditor General. | think that is what |
heard, I am sure | am correct. But if all that clause 5(4) intended was that the
Auditor General should have the power to audit these accounts, then nothing much
has been achieved by that because | said before, all of this is public money, and he
or she already has that power and may use it in the ways that | have described.

So that here too, the provision in clause 4 of the Bill talking about this Act
prevailing over the Exchequer and Audit Act in the event of conflict, is not a
sufficient instrument for bringing about what was intended. And moreover, it is

my view that we ought not simply to brush aside the powers that are contained in
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the Exchequer and Audit Act in that way.

Perhaps | could take one further step to say, the use of the term in the event
of conflict, if it is limited merely to say if there are language conflicts, then we go
with what was said in the Exchequer and Audit Act, but | do not think so. | think it
means that they are operational conflicts, and if it is not intended that operational
conflicts should be encapsulated and treated with by the Bill before us, as
distinguished from the Exchequer and Audit Act, then we need to use greater
language to ensure that people understand that. That in its operations it is the Bill,
it is the new Act that is proposed to prevail over the Exchequer and Audit Act. |
trust that is not what is intended, but if that is what was intended, language is
needed to give more teeth to that.

| think | have spoken about the Minister having power because he is what
the Treasury is, according to the Act itself. And may | now invite your attention to
section 4 of the Exchequer and Audit Act, which says that those who collect public
money shall obey the instructions of the Treasury and the Minister.

It says, | can read quickly some parts of it:

“All persons concerned in the collection, receipt, custody and payment or

issue of public moneys...shall obey all such instructions as they may from

time to time receive from the Treasury in respect of public moneys...”
Is this what clause 4 of the Bill is intended to refer to? That if there is a conflict
between yourself and the Minister, that you can tell the Minister clause 4 does not
help you? You cannot give me instructions? That is what | meant when | said, is it
in the operations of the Act that we are talking about the Bill prevailing or is it
merely in the language of the Act?

In that same section 4 of the Exchequer and Audit Act also, sections 4(2)
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and 4(3):
“The Permanent Secretary to the Minister, or any officer in the Treasury
authorised by him, shall be entitled to inspect all offices and to have such
access to all official books, documents...”—et cetera—*...for the exercise
and powers and duties of the Treasury under this Act.”
—and—
“...shall so superintend the expenditure of public moneys as to ensure that
proper arrangements for accounting to the House for such expenditure are
made.”
The Parliament, it appears, is contemplated as having some kind of supervisory
authority by the Exchequer and Audit Act. Are we to accept that this Bill means to
empower someone other than the Treasury—the Parliament, pardon me, to have
those powers? Or that the Parliament should have no power over it at all? Is there
not need for some clarity in that respect? Does the Parliament have any power of
appropriation in relation to those funds?
Hon. Al-Rawi: Sorry, Senator, would you clear up which of the funds, trust
accounts or others?
Sen. E. Prescott SC: The public moneys collected. Whenever | speak of it, | am
inclined not to make the distinction. Public moneys are what this Bill is meant to
refer to, and insofar as there is a distinction made in the Bill, the distinction could
only be as to what constitutes revenue, that is to say, by way of public
appropriation and what constitutes moneys, maintenance moneys, fees, | think, and
there was something else that the Bill referred to.
So, insofar as there is reference in the Exchequer and Audit Act to the

Parliament having power of appropriation over revenues, then it must be made
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clear whether it is only such moneys over which the Parliament continues to have
power, and whether the other money not being revenue is outside of the control of
the Parliament. | am sure that there is an easy answer to that one.

The section 6 of the Exchequer and Audit Act makes a further provision. It
says:

“No public or official account shall be opened in any bank without the

authority in writing of the Treasury...”

Do | need to repeat that? What we are talking about, what we have talked about
here all day appears to be setting up bank accounts in such banks as would permit
us to deal with them, Republic Bank being one of them, sorry, being the only one
for the time being. But there is nothing to suggest that this Bill, this legislation, is
subject to the Exchequer and Audit Act.

So, should one read it as saying that insofar as there is a power, or rather

there is a prohibition against the opening of any bank account without the authority
of the Treasury, this Bill permits us to flout that power, that provision? And if it
appears to be in conflict with what is in the Bill, then the Bill prevails? To me we
cannot [Interruption] —sure.
Hon. Al-Rawi: It is a repeating theme across—and again, | apologize for
interrupting so frequently. | have already taken instructions and advice. The clause
4A which came, came as a result of a discussion with the Treasury Division
yesterday, and the CPC’s department had included this “if in conflict this one
prevails” position. [ am not wedded to it myself, and the position of the
Government is that that can easily fall. Will that removal satisfy the concern that
you are last raising?

Sen. E. Prescott SC: Thank you very much, hon. Attorney General. It would in
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part be a good move for the mover of the Bill to seek to remove clause 4A.
However, in relation to section 6 of the Exchequer and Audit Act, if | am on the
right track, I think that one ought to say, that notwithstanding section 6 of that Act,
the Court Executive Administrator may establish accounts in various banks and
call them what he wishes, he or she, custodial bank account, custodial revenue
account, et cetera.

So, | hope that that makes the position clear. 1 welcome the expression of an
intention to look once, again, at the falling away of 4A. But even if it were not
achieved, | am recommending that section 6 of the Exchequer and Audit Act be
specifically mentioned, and that provision be made that notwithstanding what it
says, one will give to the Court Executive Administrator certain powers. That
probably is the best place for me to jump off and say, | am not sanguine that the
Court Executive Administrator ought to be the prime mover, in determining who
are signatories to this account.

Clause 6 suggests that it is the Court Executive Administrator who will
decide that because of the second tier of signatories one may be the deputy court
administrator. So the Court Executive Administrator and the deputy can have this
control. It would ease certain amounts of anxiety in the society if it were not so. If
therefore in clause 6, the following three persons were named as the tier one
signatories, the Court Executive Administrator, the Registrar or the Chief
Magistrate—that is to say, so that both courts, the High and the Magistrates’ Court
may have their superior officer as an A signatory, if you want to call it that—the B
signatories, in my humble recommendation, ought to be limited to those named in
Il to IVV. And if there are others who know full well what they do, on to VII. So
that the Deputy Court Executive Administrator is not among those who are
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signing. There is no reason for him or her to be among the A signatories. The
court Executive Administrator is the signatory. If it cannot be that person, then it
will be the Registrar or the Chief Magistrate.

Hon. Al-Rawi: Thank you. Are you aware that several of those other persons
listed are also contract officers and other public officers?

Sen. E. Prescott SC: | used language that suggested | was hesitating to deal with
numbers V to VII because | had not found the time, have not had the time to
determine who they are. If indeed they are contract officers and therefore are
subject to influence from other places, then what | am urging is some caution in
determining who these signatories ought to be.

There is no need, in my view, for there to be, what?—11 possible persons
from whom to draw signatories through a simple bank account. The Court
Executive Administrator, Registrar, the Chief Magistrate, for obvious reasons, and
then three or four of these other people. If the Court Executive Administrator is
going to be abroad, he could call upon the Registrar to sign. Banks follow less
instructions, by the way, they prefer, what is the word | want?

Hon. Senator: Simplicity.

Sen. E. Prescott SC: “Nah.” I wanted a bigger word than “simplicity”. But they
prefer less instructions. You see, if the signatory card has 11 names on it, you
could be sure somebody will make a mistake. And | know that you will say that
the electronic atmosphere we live in does not allow for mistakes, but | have reason
to think otherwise. [Crosstalk] I have reason to think otherwise.

| am running quickly to the end of my contribution. And now, may | ask in
relation to the specifics of the Bill, in particular to clauses 9 to 12 which are

operational it would appear for the most part, | do not see—and maybe this is the
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antediluvian in me—any provision for the issue of a receipt to the paying person.
If it is there, it is to be inferred.

Hon. Al-Rawi: Court Executive Administrator.

Sen. E. Prescott SC: Would the hon. Attorney General, please, point me to that
part which says, “a receipt shall be issued by”? I do not think you will find it, but
you may interrupt me if you do.

Hon. Al-Rawi: Insofar as it is not mandatory, but it is at clause 12:

“Where a receipt is generated electronically upon payment of a sum

electronically, the Court Executive Administrator shall cause the receipt of

the sum to be notified...” et cetera, et cetera.
So, you are looking for the expressed statement of you are mandatorily required to
show a receipt.
Sen. E. Prescott SC: Precisely. | looked at 12 with a jaundiced eye and | thought
it left it to the issuer to determine whether or not they will generate a receipt. |
think the legislation ought to say, a receipt shall be issued to the payer. He would
not have to demand it, he would not have to ask any questions.

Equally importantly is, a provision in here that says it is his business to
determine if there are errors in the record. Which section is that? The bank does
not take the responsibility, the registrar does not take the responsibility. Permit me
to just try to find the clause.

Hon. Al-Rawi: It is the same clause.

Sen. E. Prescott SC: It might be the same 12. What could possibly impel the
drafter to place on the member of the public and not on the officer of the State this
duty?

“Where a receipt is generated electronically upon payment of a sum paid
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electronically, the Court Executive Administrator shall cause the

recipient...to be notified of his duty to check all entries on statements...or

receipts and to report promptly any apparent error or possible unauthorised

transaction to the court office.”
Firstly, at the very least we know that the drafter is aware that errors and
unauthorized transactions may occur. That is a concern that we all have. | do not
accept—and once again, because | am over 50, 60, close to 70—that I am not
aware that errors do not occur in electronic transactions, nor am | aware that when
it happens it is what?—one of the speakers was saying, well nothing will happen, it
Is electronic. Everybody will get word of it. The bank will have the amount, the
court payer will have the amount, the recipient will have the amount, but that is not
so. That is not so. Many a slip between the cup, the CEA, pardon me, and the
bank. Well, at least three of us did some literature. [Laughter] | was saying there
is many a slip between the CEA and the bank.

And so, | am urging that there ought to be some consideration given to
either, and/or the bank and the Court Executive Administrator having a duty to, A,
ensure that there are no errors or unauthorized transactions. It should be their duty
to check all entries for that purpose, not as clause 12 contemplates, that it shall be
the duty of the paying person.

Moreover, | am urging that it should be made clear in the legislation that
errors or unauthorized transactions do not result in a detriment to the payee or the
payer. In other words, you do not lose your money. If you go to the trouble of
learning how to do transactions electronically and have them done, your anxieties
should be allayed by the fact that the legislation says it is not your problem.

4.45 p.m.
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“Somebody hah to pay yuh back yuh money or pay the money to you and it
is not you.” The payor does not have to pay it twice, he does not have any duty to
check to see if it reach where it is supposed to reach—if you would permit me to
speak in that fashion. It should be the duty of the bank or the Court Executive
Administrator to ensure that errors and unauthorized transactions do not lead to a
loss to either the payer or the intended recipient of it. There should be a duty also
on either the bank or the executive administrator to ensure that the true intended
recipient is the beneficiary.

In Trinidad and Tobago it will not surprise anybody that for each of us there
Is somebody with a name similar to us, somewhere. It happens and you would be
surprised. | thought | was the only one with my name. [Crosstalk] If your name is
Paul, well, chances are that there are many others. And so, the true intended
recipient may well find himself on the short end, because the money was paid out
to another Paul Richards [Crosstalk] and | do not know. Once again | am saying,
anytime you hear me talking about electronic | have no idea what it is about. If it
works, fine; I am going on the basis that it may not work. Or it may work to the
benefit of the wrong person. Technology fails. And let us try to avoid that, “nah”.
| have read in the newspapers of banks having to close down their ATM over the
weekend and people lining up “all over de place”. [Crosstalk] Does that not
happen? | assume that is some electronic failure unless it is somebody interfering
with the thing which is equally to be considered.

Let me hurry up and finish before | have to sit down. So there must be a
duty on the bank and/or the Court Executive Administrator to introduce
safeguards. There must be a duty on the drafters of this legislation to consider

introducing some kind of criminal law oversight where miscreants become
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involved and they aim to benefit from interfering in the electronics. There should
be a duty on the banks to take steps, corrective action or otherwise to correct errors
and not put the blame on the payee. Penultimately, | do not see any provision in
here for—as clause 10 calls it:

“...records of maintenance orders, deposits...”—et cetera, to be—

Mr. Vice-President: Senator, you have five minutes.

Sen. E. Prescott SC:—much obliged to you, Mr. Vice-President—for the storage
of these records, their custody, their validity; how long are they going to be valid
for, how long are they going to be required to be stored. It may be the fact that |
do not understand what is happening in the new world that people do not need to
store records for any length of time because electronics makes it permanent, but |
doubt. | suspect that records can be lost. | suspect that hacking is not new or
unknown. And if the records are lost, the man who has left Roxborough and gone
to Point Fortin to pay the money “eh” going back. They will have to lock him up.
| am satisfied that that would be so.

Finally, Mr. Vice-President, the concerns expressed by the Law Association
of Trinidad and Tobago and by Sen. Chote and by Sen. Ramdeen and by Sen.
Hosein are all concerns that | have. More particularly about the fact that the Law
Association has not had the full benefit of an opportunity to conduct its own
diligent search of the impacting legislation to ensure that we are embarking on the
right track. If that could be attended to, | should be happy to once again express
my enthusiasm for embracing this approach. Thank you very much. [Desk
thumping]

Mr. Vice-President: Hon. Senators, | think now is a good time to take the tea

break. So as such, this Senate now stands suspended until 5.20 p.m.
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4.50 p.m.: Sitting suspended.

5.20 p.m.: Sitting resumed.

Sen. Garvin Simonette: [Desk thumping] Hon. Vice-President, may | express my
gratitude for affording me the opportunity to contribute to this very important
debate. | do not intend to be overly long, Mr. Vice-President, and what | hope to
do is to capture the key criticisms of the Bill and to attempt to dispose of those
criticisms in a manner that would allow some clarity to be brought to the debate.

May | say firstly, Mr. Vice-President, that the Attorney General ought to be
congratulated for the tremendous work he and his team have been doing in
bringing into being legislation intended to deliver ease of transacting for the public
and the citizenry generally. This Bill ought not to be viewed in isolation and indeed
it does not exist in isolation. It exists within the context, | submit, of a suite of
legislation and amendments to old legislation that seek to modernize how we do
business, that seeks to bring Trinidad and Tobago out of the transacting scenarios
of inefficiency and risk into a more ease of transacting with a limitation of risk
attendant on such transacting.

More popularly, this entire suite of legislation is referred to as the
e-commerce or e-society suite of legislation. And so it is important to appreciate,
Mr. Vice-President, that the starting point, yes, is the Exchequer and Audit Act, but
also the Exchequer and Audit Act Regulations governing transactions and transfers
of electronic funds. And that is, the Exchequer and Audit (Electronic Funds
Transfer) Regulations, 2015. And that predates any attempt at bringing payments
in the court system into the electronic arena. Those Regulations | recommend be
referred to and digested by the other side as those Regulations govern the full
range of concerns regarding electronic signatures, electronic fund transfers, the

authorization of financial intermediaries. | think that is the term, the defined term
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in the Bill before us and it finds its grounding in these Regulations. And a
financial intermediary is none other than an institution regulated under the relevant
Financial Institutions Act. So that the starting point is the regime governing the
conduct of electronic funds transfer.

My learned and good friend Sen. Prescott, like myself, has a predilection for
the older ways of doing things. And fortunately, the good sense of the framers of
these Regulations made it clear that transacting business electronically, Sen.
Prescott, is an election—put simply, the manner of transacting business in the old
way is not abolished or rendered comatose. It is expressly preserved, and if you
refer to regulation 3, of the Regulations | have referred to, it says specifically:

“(2) Nothing in these Regulations shall prevent a person from conducting
business with a Department in the manner in which such business was
conducted prior to the coming into force of section 23B of the Act.”

That is, 23B of the Exchequer and Audit Act which itself, that 23B provides for the
transacting of electronic business. Why? Because we are in 2018 and not 1918.
We are in the modern era of e-commerce and e-transacting.

If one looks to identification of progressive small countries, and relatively
not so small, one would see that there is a move towards e-commerce in the
delivery of government services to citizens in a healthy respect for making the
lives of citizens easier in manners of conducting business that they must conduct
with public authorities. So that the Attorney General and this side are doing no
more than conducting a creditable march forward towards modernity and towards
efficiency.

However, Sen. Prescott and | may elect to continue doing things the same

old way. And no problem with that. But as the efficiency bites, | am sure those of
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our persuasion will become less and less and even Sen. Prescott and myself might
also join the bank. But let it not be said that this piece of legislation is the
brainwave of some space cadet who is not connected in any way to understanding
clearly that we are governed by the Exchequer and Audit Act. So, Sen. Ramdeen,
the Exchequer and Auditor Act itself is the starting point. You are very correct,
where it has been amended to provide for electronic funds transfers and the
e-commerce. That led to the Regulations being promulgated in 2015.

When we come to the question of custodial accounts, there is a concern that
these accounts are, again, to operate in some way that is unlawful or given to a
degree of laxity that will see public funds disappearing or being the subject of
confusion. And it is important to reflect on section 6, which Sen. Prescott pointed
us to. And that is, that no public or official account, and | emphasize, no public or
official account. So this custodial accounts, which are plural, to be set up for the
various funds are most certainly official accounts. At the same time they stand to
be described and they are so described in the Bill as public accounts.

Section 6 of the Exchequer and Audit Act stipulates:

“No public or official account shall be opened in any bank without the

authority in writing of the Treasury and no bank shall permit an overdraft on

any public or official account unless authorised to do so in writing by the

Treasury.”
And | am certain that the custodian or official account that was opened to facilitate
the voluntary CourtPay system was so authorized by the Treasury. So there is
nothing unlawful about the origination of the account, such as would render the
exercise we are involved in today anywhere near a rubber-stamping of any kind of

improper conduct or behaviour. | fundamentally reject that concern and ask that it
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be set aside without more. So that the illegality argument reference the account is
not an argument that holds water.

The Attorney General has indicated and | agree with him entirely that the
Chief Justice was empowered under his inherent powers to make rules of court and
those rules were made with regard to maintenance payments and how those were
managed in manner that appeared in the practice direction that we are all aware of.

The Bill before us, however, expands the system to address a range of other
payments and fines, indeed to cover the ambit of moneys that are paid into or
pursuant to orders to pay moneys into court or through the court system. We have
heard of the convenience that that presents to those in the area of making and
receiving maintenance payments. And indeed, the recommendation in that regard
moves towards the modern position of the limitation in transacting in cash, referred
to widely in several places as cashless systems. Cashless systems are particularly
relevant, Sen. Ramdeen, if | may say so, through the Vice President, to rural
societies and those who are normally unbanked. It exists in M-Pesa, in Uganda, it
exist in several African countries, successfully. If you google it you will
understand it. It is the intervention and upliftment of rural communities via the use
of Internet penetration. And the World Bank has several studies that confirm the
upliftment of standards of living where you have an increased Internet technology
penetration.

The concern raised by my trade union, the Law Association, on the
separation of powers is—[Interruption]—the concern is really a farcical. 1 try hard
not to use that word, but it is farcical. It appears at bullet point 8 of the second
memorandum submitted by the Law Association in comment on this Bill. And my

learned friend Sen. Ramdeen and my colleague in the law thought that there was
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much in the point; and let me for the benefit of the wider community indicate what
the point attempted to be. Our constitutional arrangements having been inherited
from Great Britain acknowledge that we have three separate elements of our
Government that ought to not commingle or interact—cross each other’s particular
areas of competence. That is, referred commonly in constitutional law terms as the
doctrine of the separation of powers. So you have the Legislature which is what
we are involved in as the Upper House of Parliament. We have a bicameral
Parliament, the Legislature comprises the Senate and the House of Representatives.
You have the Judiciary, which is the court system and the judges and you have, of
course, the Executive which is the Government administered by the Cabinet. And
one ought not to step onto the other’s toes.

The Law Association sets out in writing that because a payment or a fine is
Imposed by a magistrate, let us say, and he then orders that that fine be paid—
settled as it were by making payment which will be eventually deposited in what |
hope | convinced you was an official account—then because that account is named
a Judiciary Custodial Account the person paying the fine could interpret that the
magistrate made the order for the benefit of the Judiciary. That is the argument put
by my trade union in opposition to this Bill. One of the main arguments. It could
not be more farcical. The payment of a fine to an official account with signatories
of the account stipulated in the Bill but also with that account being expressly
under the supervision of the Treasury/the Minister of Finance. How in heaven’s
name could that arrangement be interpreted to be for the benefit of the Judiciary.
The benefit of the Judiciary in what respect, as a club? How would it benefit the
Judiciary? Pay for the bricks and mortar of the courthouse or would it be paying

for the magistrate who has a tax or a charge on that account? It is just a farcical
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submission of no meaningful concern when examined even cursorily.

The other concern expressed was that for the imposition of transaction fees
and again | would point to the electronic funds transfer regulation under the
Exchequer and Audit Act, where at Regulation 31 it stipulates expressly that:

“(1) The Treasury shall issue instructions for each method referred to in

regulation 30.
That is, Regulation 30 dealt with the system of electronic payment, whether
through:

“(a) Automated Clearing House;

(b) Real Time Gross Settlement;

(c) debit card...credit card...; or

(d) any other method of receiving funds electronically as approved by the

Treasury.
So all of this is within that framework.

There is no—Sen. Ramdeen was referring to it, but he did not conclude—
ghost beneficiary of some improper payment. Again, and it is a legitimate concern
in all manners of electronic transacting and that is the concern for the security of
the person’s information and data and that is dealt with it again in the Regulations
whereby those who are intermediaries in the system of electronic payments and
funds transfers have to satisfy the Treasury that they have certain protections in
place.

| did indicate that | would address the concerns. Mr. Vice-President, |—
Sen. S. Hosein: Senator, would you give way?

Sen. G. Simonette: Pardon me.

Sen. S. Hosein: Would you give way?
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Sen. G. Simonette: Sure, go ahead.
Sen. S. Hosein: You spoke about Regulations that deal with the security for data
and personal information. Can you just point me to it, the Regulations, please?
Sen. G. Simonette: The Regulations is the Exchequer and Audit (Electronic
Funds Transfer) Regulations, 2015. With regard to regulation 3:

“These Regulations apply to electronic funds transfers in relation to—

(@) processes and controls for ensuring valid and reliable authentication

and access to information.”

Enough?
Sen. S. Hosein: Thank you.
Sen. G. Simonette: You are most welcome. Sen. Ramdeen dismissed the Bill,
and this is my last point, as of being of no assistance whatsoever to the dead
father’s issue, or the deadbeat father’s issue, I think is what he said. And | do not
think that the Bill intends or sets out to address that issue at all. And | do not think
that because the issue of deadbeat fathers exists that one can say okay, set aside the
facilitation and the modernization of court payments because you have not put into
place a system for enforcing the non-payment of maintenance by deadbeat fathers.

He did not draw a statistic comparable to the statistic presented by the
Attorney General for the volume of money handled. He indicated that $119million
was an irrelevancy and of course it would not and cannot be deemed to be relevant
for those who are in receipt of that $119 million or those who have, in seeking to
access their payments out and payments in, have to take a day off of work; in the
case of some deadbeat fathers, if they missed the payment because they were
making the payment, journeying from A to B and something happened they could

be imprisoned; in the case of mothers having to arrange for children to be taken
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care off when they have to travel long distances to obtain payment of maintenance
payments.

5.45 p.m.

So without doubt, the benefit in ease of doing business to those categories of
our citizens cannot be questioned. Mr. Vice-President, those are my brief
contributions to this Bill. | recommend that we move to approving and passing the
Bill. 1 know that the Attorney General will reply in relation to some one or two
concerns that | have not addressed, but | urge Members of the Senate to appreciate
that we ought to challenge ourselves to progressive and productive behaviours, and
not because you have administrative amendments to a Bill that you have had
before you since the last sitting, you declare that you need more time, or that
because of the numbers of amendments—

Sen. Ameen: Those amendments were brought this morning.

Sen. S. Hosein: We got the amendments this morning.

Sen. Ameen: Those things came this morning.

Sen. G. Simonette: The amendments are not substantial. That is the point | am
making.

Sen. S. Hosein: It is 35 amendments and two new clauses.

Sen. G. Simonette: Those are numerical. Qualitatively, there is nothing
challenging in these amendments, with respect. [Crosstalk] That may be your
view. Mr. Vice-President, | thank you. [Desk thumping]

Mr. Vice-President: Sen. Creese. [Desk thumping]

Sen. Stephen Creese: Thank you, Mr. Vice-President. | would like to begin, of
course, by addressing the question of the financial institutions that are encouraged

to function within the public sector system. 1 find increasingly | have to repeat this
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comment and | often wonder whether it is that the so-called right of freedom of
association is being undermined when there seems to be an affinity for the
utilization of a particular line of financial institutions, the banking system, as
opposed to the credit unions. Good? Because there are other financial institutions
that people function out of that can be party to this process, even insurance
companies, for that matter.

So that is the first issue | have with this, and it keeps coming up all the time.
And if freedom of association, the right to choose a financial collaborator of your
choice, is part of our rights, then the system should thus facilitate. Good? People
should be able to choose, as | was unable to choose with my retirement benefits to
supply the Treasury, the pensions division, with my credit union rather than with a
banking institution. So this keeps coming up. There seems to be an institutional
bias, as it were, for a particular line of financial institutions, and the time has really
come for us to address this. So that is the first point.

The second issue has to do with whether this facility that is been proposed in
the context of this Bill, whether they are ready to hit the ground running with it.
That was my first concern before | found today that at least part of it is running on
the ground already. The rubber has met the road for one aspect of it, but I
understand that other than for maintenance payments, that may not yet be in effect.
And the concern | have is with that other aspect in terms of how soon, if we were
to pass this, they would hit the ground running.

And | am telling you the basis for that concern. It has to do with another
aspect of state affairs where, | think we were all led to believe that they were in a
position to hit the ground running, given that they planned this activity way ahead

and legislation came and there was public consultation and drawn-out debate, and
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then you turned up at the Warden’s Office one fine morning and you were told by
the Warden’s Office, well, you know, that time has come. Valuations have taken
over the registration of property because they are handling assessments. And all
you wanted to do at the Warden’s Office was get your certificate of title registered
at the local office so that anybody checking on your property, who may wish to
purchase it, would be able to be assured that you are, in fact, registered locally and
the name transfer to them, you know, would flow smoothly.

So they have been sending people since somewhere in April and May of this
year to the valuations office. So to take a particular case in point that | am aware
of: So you turned up at La Brea Warden’s Office and they sent you on to
valuations in Point. They said to you, “Well, actually you belong in the Siparia
ward now, but we will process you and Siparia will contact you.” And to be fair
and honest, Siparia contacted a day later and visited a day later than that, which
was excellent service. The problem is, that was at the end of May. We are now at
the end of August, well into September, and you cannot get sight of the form that
would certify you as having updated your registration. We are not talking about
any debate about valuation assessment, just the update of your registration at the
local office.

So it would appear to me and, as Sen. Prescott pointed out, there is an
abundance of lawyers present, if any of them are able to say, apart from the
Government officials present, that people who wish to pursue land transactions by
way of purchases, can do that easily at this stage. As far as | am aware, you are not
getting the certification from the valuation division as to your local registration, far
less to be able to proceed to WASA, which is the next institution that also certifies

your lack of indebtedness to any aspect of the State. So those are the two critical
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institutions: valuations division and WASA. They are the people who certify you
as being up to date in your taxes, water rates, et cetera.

So | am hoping that in this case that is not the story, that implementation
would have been thought out and the rubber would hit the road, and if this is
passed today they would hit the ground running. But | have my doubts. History
has shown much validation for those doubts. Because | think, as Sen. Prescott
alluded, there is many a slip between the cup and the lip.

We move on to the other aspect of this matter, and there is irony in
abundance in terms of us really being up to date, of, you know, being in the
modern era of e-services. | say that because | was in St. Lucia some time ago
where it was pointed out to me that one department handles all the payments
throughout the State, throughout the public service. So that you have your
allocation; you prepare your voucher; they double-check the relevant section of
finance—whatever your Ministry. Well, yes, you have the money to buy that.
Fine. And when you send your delivery documents and so on—your order
documents—they check it against that and they punch in the cheque payment to the
supplier you named.

So 1 say, “Wow, great system. Where did you get it?” You would not
believe. They said, “Well, we came to Trinidad and we did a course at [OB and
then we set this up in St. Lucia.” We have nothing like that here in the public
service, but they have that there in St. Lucia and they claimed that they learnt it in
Trinidad.

The problem will be, and is, whether, with all the talk about e-services again,
will we hit the ground running? Which brings me to whether there is really need

for all of this, and that is the problem I am having. | was not too sure whether the
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Minister in the Ministry of Finance was saying to us, “Listen. Look, we recognize
that this system that we have put in place at the court does not have all the legal
validation and this is what we are about here”, because my concern was that if this
thing is in operation already, what are we doing here? Or is it that it is in operation
for the maintenance payments but the other payments that the court is authorized to
supervise, that is really what we are validating here? Good? So it is not that we
are a total rubber stamp. We are just halfway a rubber stamp.

But in a sense, it is a kind of devaluation of the authority and the function of
this Chamber, [Desk thumping] if that is what we are doing. And this is a critical
irony if we are saying that the courts, the Judiciary, have implemented a system
whose legality is under question. [Desk thumping] | wonder what would happen if
anybody were to have this tested at the courts, how many people may have to
recuse themselves from adjudication on this matter, and how they would comprise.
They would probably have to convene some special sitting with the Judicial and
Legal Service Commission to find some people who would not have been tainted.
Only in a banana republic. But do not feel too bad because Trump “looking like he
running” one too these days, [Laughter] so we do not have to feel too bad.

But I think our currency is under serious scrutiny. And the whole question
of the Auditor General, the Minister of Finance and the Treasury—I thank Sen.
Prescott for the detail he has gone into with regard to the Exchequer and Audit Act,
because there are three things we must be abundantly clear on about that Act. One
Is that if you are opening an account in the state system, the Treasury, which really
reads the Minister of Finance, has jurisdiction over the authorization of cheque
signatories.

That is point one. Which brings us to the question of whether we are micro-

UNREVISED



161

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Creese (cont’d)

managing, whether in a Bill before the parliamentary House you get into the
business of naming cheque signatories. | mean, come on. It reminds me of the
days when Cabinet used to approve the purchase of horses. And we are not talking
about brand- new stallions, you know, we are talking about those retired racehorses
they give to the police.

So a Bill should not be into the business of naming cheque signatories.
Come on, man. Good? And like | see there is provision in the Exchequer and
Audit Act, as any senior public servant will tell you, for the Minister of Finance to
authorize. So you write to him and you make your suggestions and if he has any
objections, he says so; if not, then you proceed. Good? That whole section, really,
ought not to be there.

And then the other issue about the Auditor General’s role in all of this—and
| agree with those who are saying if we really want to contemplate the most recent
legislation being the most obvious expression of parliamentary will and therefore
superseding previous legislation—

Mr. Vice-President: Hon. Senators, we shall now revert to Item 10, re the leave
granted to move the adjournment of the Senate on definite matters of urgent public
importance. Sen. Ramdeen, you have 20 minutes. [Desk thumping]
DEFINITE URGENT MATTER
Closure of the Petrotrin Refinery
(Failure of Government to Implement a Plan)
Sen. Gerald Ramdeen: Mr. Vice-President, | want to express my thanks and
gratitude to you in allowing me to debate this Motion on the decision by the
Government to close the Petrotrin refinery without providing the workers and the

people of this country with any definite plan of how this decision will be
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implemented and how the Government intends to counter the necessary adverse
consequences.

Mr. Vice-President, when this Government decided to announce the closure
of the Petrotrin refinery at Pointe-a-Pierre, for most of the country it was like déja
vu, as it brought the country back to 2003 when exactly what this Government is
telling the people who are affected by this decision now, the same mantra was
being sung then. They were promising the Caroni workers: “We will give you
land. We will build communities for you. We will give you residential plots,
agricultural plots, and we will give you a well-organized severance package”—in
2003; the same thing that they are telling the Petrotrin workers now. [Desk
thumping] And as we speak, Mr. Vice-President, déja vu—as we speak—in 2018,
15 years after that promise was made when they shut down Caroni, those workers
who were affected then, let the Petrotrin workers look at the example that was set
then, and you will see what will happen to the Petrotrin workers after this decision
IS made.

We have had, as it was demonstrated today, Mr. Vice-President, very little
information, and the Motion really addresses and asks the Government to come
clean with the people of Trinidad and Tobago. [Desk thumping] If you can justify
the decision to close the refinery, then let us see. The hon. Minister of Energy and
Energy Industries told the Leader of Opposition Business that it is a matter for the
Cabinet to disclose the McKinsey and Solomon reports so that we could see on
what basis the Government made this decision.

| heard the hon. Prime Minister in Marabella saying that when this decision
Is made, history will absolve him. | remember that clearly. To quote him: History

will absolve him. And he was very careful. He chose his words right. History
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will absolve him. | will tell you what history would not do. It will not absolve the

PNM for the closure of Caroni and the closure of Petrotrin. [Desk thumping]

Because the Government could talk as much as they want about who is patriotic

and who is not patriotic, but when history is written in Trinidad and Tobago, the

two most unpatriotic acts would be the closure of Caroni and the closure of

Petrotrin by the PNM administration. [Desk thumping] And then they come and

they tell the country that it is 1,700 workers involved—

Sen. Obika: Lies.

Sen. G. Ramdeen: Mr. Vice-President, let me set the record straight here. This

PNM Government established a Lashley Committee that they put together to do a

report, a team to review the operations of Petrotrin and make recommendations for

its restructuring. So “doh” let them say is the UNC saying so. Let me tell you

what the Lashley Report says about the employment at Petrotrin. At page 6:
“Petrotrin employs 5322 employees (3841 — Permanent and 1481 —
Temporary) with 1676 (1197 — Permanent and 479 — Temporary) in the
Upstream including Trinmar (oil production), (1328 — Permanent and 570
— Temporary) in the Refining and Marketing and 1463 (1055 — Permanent
and 408 — Temporary) in Corporate and Administration and the President
Group 354 (261 — Permanent and 93...)...”

So do not come and tell the country that it is 1,700 people employed. Your report

that your people that you appointed said it was 5,322. Those are people directly

affected and those are the people who are going home. [Desk thumping]

Hon. Senator: Everybody going home.

Sen. G. Ramdeen: And right over that—[Crosstalk] 1 am coming to the— hold

on, “nuh”. We have limited time. Hold on. Right over that on page 7, just to put
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it in perspective, Mr. Vice-President, over the fiscal period 2011 to fiscal 2015,
Petrotrin paid no dividends to the Corporation Sole and tax payments to the
country of $20.2 billion.

Hon. Senator: Ohhhhh! [Desk thumping] So Imbert was lying then?

Sen. G. Ramdeen: But you see, Mr. Vice-President, what we have been told is all
we could go by. So what the Prime Minister told us was that we need to do this as
a country. Why? Because he says, every year the leakage in Petrotrin denies the
students of this country, schools; it denies them hospitals; it denies them medical
care; it denies them roads. Right? But what | did not understand, and | hope the
Government will tell us, is this. It seems as though the people of this country,
Trinidad and Tobago, they only need roads and hospitals and schools and medical
care—they only need that in 2018. That is the only time that this Government
realized they need that, and when Petrotrin is leaking money, that is what they are
being denied.

But you see, what they have to tell this country is when they spent $3billion
on the GTL plant, we did not need roads then? [Desk thumping] We did not need
schools then? When you spent $4 billion on a ULSD plant that is almost
complete—you shut it down now—that money was not—that could not fix
schools? That could not fix roads and bridges? That could not build the hospital?

You see, this Government exists from 2015. The PNM did not exist before
that. It did not exist before that. So when they talk about the wastage at Petrotrin,
the Prime Minister was very clear. He said that when those decisions were taken—
he was criticizing the Government in 2009. Well, | know a little bit. | am not a
geologist, but I know a little bit about Petrotrin. So when the agreement was
signed for the GTL plant in 2004, the finalization, and it started in 2006, where
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was the Prime Minister? He was not in Cabinet then? He did not have any
problems then?

When the ULSD project was designed under the PNM, where was the Prime
Minister in 2007? When the GOP project, the Gas Optimization, was designed and
they spent over $5 billion on it, where was the Prime Minister then? Why “you
washing” your hands like Pontius Pilate now for? Take responsibility for the fact
that where Petrotrin is today, it was the creation of the PNM. [Desk thumping] It
Is the genesis of the PNM. The wastage at Petrotrin was the PNM. It was not the
UNC that appointed Jupiter to the board as chairman. Who made Malcolm Jones
executive chairman of Petrotrin? God rest his soul. But that soul “cah” rest in
peace, because what the people are suffering here today is the creation of Jones,
Jupiter and Julien, all three of them. [Desk thumping]

And you can talk as much as you want, because | will tell you this. When
Caroni was closed down, there was 70,000 acres of land that you could drive up
and down the highway and see what it has been turned into today. Let me tell you
what the acreage and the value and what people are asking about. The land
acreage that belongs to Petrotrin is 189,004acres. Right? The offshore acreage is
810,892acres. That is the value of what is jumping up in the air right now, and that
Is why people are concerned. You see that 189,004 acres and that 810,892 acres?
That belongs to the people of Trinidad and Tobago. [Desk thumping] And we will
not rest. Trinidad and Tobago will not rest, because | can tell you today—they
took Caroni and put it in EMBD. 1 can tell you today. You see the 189,000 acres,
as | speak, it will not go into the hands of Perenco. | can tell you that. It will not
be sold out to Perenco. [Desk thumping] Because that is the buyer that “waiting”

to buy Trinmar. That is what they want.
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But let me tell you, Mr. Vice-President. You see the PNM? They talk about
being unpatriotic. | want to tell you the unpatriotic way of the PNM. They do not
want to disclose to us what is going on at Petrotrin, and they do not want to
disclose the reports either. And | want the country to listen to this carefully. The
Minister of Energy and Energy Industries will correct me if I am wrong. In 2016,
the board of Petrotrin took a decision to terminate the contract on the ULSD
plant—to terminate it. Samsung then sued Petrotrin in arbitration. You know what
the value of that claim is, Mr. Vice-President, on the ULSD project? US $250
million. You know what the defence of Petrotrin is? Breach of contract.

Let me tell you what the case of Samsung is in the arbitration. The Minister
of Energy and Energy Industries will tell you if it is wrong. Samsung is alleging
that Petrotrin breached that contract because of the economic state of that country
at that time—for economic reasons. You know by closing Petrotrin what they
have done? They have virtually walked into a judgment against Samsung for US
$250 million that they will not tell the country. Who “going” to pay that? And
they want to talk about patriotic and patriotism? US $250 million—compare that
to what we met when we went into government between 2010 and 2015. We were
faced with a claim by WGTL against Petrotrin for US $200 million, over $1.2
billion.

They did not walk into a judgment. It was successfully defended and the
people of Trinidad and Tobago came out winning that arbitration [Desk thumping]
that was fought by a Prime Minister led by an Attorney General that worked on
behalf of the people of this country. Let them talk about that. You see, Mr.
Vice-President, today Sen. Mark asked about the Solomon Report. | want to let the

people of Trinidad and Tobago know that the PNM will conceal every single report
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that has been produced. Do you know why? Because there is not a single report
that the Cabinet of this country, led by the Prime Minister, that they have in their
possession, that has recommended the shutdown of the refinery in Petrotrin. [Desk
thumping]
| will not allow Sen. Mark, at all, to be begging the Government for
information. We do not operate like that on this side. So | will tell you what.
Since the Government is taking their time and the Cabinet has to make a
decision—and the Minister of Energy and Energy Industries understands how
Cabinet works and they have to get Cabinet approval—we will wait on that, but the
people of Trinidad and Tobago would not wait, because somebody dropped a copy
of the Solomon Report in my mailbox. [Desk thumping and laughter]
Sen. Obika: “Tell dem! Tell dem!”
Sen. G. Ramdeen: It is the original | have. It is the original, ring binder and
everything. “Doh worry.” “Proprietary and Confidential” at the top. “Doh
worry.” Is the original. Let me tell you what the Solomon Report says, that
justifies the shutdown of Petrotrin:
As such, in order to truly achieve a sustainable optimization of the
workforce, several key factors must be considered and present within the
business organization.
You know what they recommended?
Efficient work processes be implemented; clarity of roles and
responsibilities; focused and aligned organizational structure; high level of
skills and competency; utilization of technology and automation to help
maximize productivity. The work force optimization recommendation

identified with this project provides the organizational building blocks for
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Petrotrin to take an important step towards achieving its goal of becoming a

performing business. [Desk thumping]

I “doh” know—this is not the same Solomon that “they talking” about—top of the
class:

The proposed organizational structure and staffing targets will equip

Petrotrin with the necessary resources to safely, effectively, and efficiently

operate and maintain business, as well as capture significant value that is

currently being lost.
Hon. Senators: Ohhhh!
Sen. Obika: Expose them, man.
Sen. G. Ramdeen: Solomon’s approach to work force optimization is designed to
achieve a sustainable level of improvement. Petrotrin must establish a continuous
improvement culture to capture the significant value potential associated with
improved reliability, enhanced business organization and increased work force
efficiency. Continuous improvement is not just a project. It is a relentless,
never-ending process as well as a culture change.

6.15 p.m.

It is the hallmark of leading performance organizations and must become a
way of life at Petrotrin. This type of transformational change can only be achieved
by Petrotrin management, union leadership, and the shareholder all working
together in concert to implement the necessary changes that will provide the
foundational elements for Petrotrin to achieve a significantly increased level of
efficiency, effectiveness and financial success for many years to come. [Desk
thumping]

That is not the UNC, Mr. Vice-President. That is the top of the class,
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Solomon. Do you know how much Petrotrin pay for that? Sixty million. So let
them continue to tell the country and sing that saga, but do you know what the best
part about it is? They say we shut down the refinery and go down to exploration
and production. Right? No problem, but I do not know—Iet us hear what Lashley
said about exploration and production.

“The financial position of Exploration and Production Division is ‘cloudy’ at

best. However, it clearly indicates that at current oil prices Petrotrin is

substantially underperforming, relative to similar operations elsewhere.”
Mr. Vice-President, you can see past what is being done here, you know. Petrotrin
was deliberately sabotaged to be put in this position [Desk thumping] to facilitate a
preconceived intentional and deliberate plan to sell out the assets of Petrotrin to
friends and financiers [Desk thumping] and what they do not sell out we will deal
with it in exploration and production because we know “who exploring and who
producing”. I do not understand. Lashley had areas for improvement, operating
expenses, refinery margins, equipment reliability, asset integrity, feedstock, but do
you know why it is deliberate, Mr. Vice- President? | will tell you why it is
deliberate. Because when the PNM came into power in 2015 there were two
people working at Petrotrin at that time, John Barden, Vice-President, and Ronald
Huff, CFO—Ilet the Minister of Energy and Energy Industries tell us why they
were begging Barden to come back and he refused to work with the PNM. He
refused to work with the PNM. They got rid of Huff because Huff, because of his
position in the financial world, was already renegotiating the two bonds that was
the millstone around the neck of the PNM—that Malcolm Jones put around the
neck of Trinidad and Tobago—and he was getting an unsecured loan for US $500

million to renegotiate, but they were not interested in renegotiating because what

UNREVISED



170

Definite Urgent Matter (cont’d) 2018.09.11
Closure of the Petrotrin Refinery
Sen. Ramdeen (cont’d)

they were interested in is executing.

So, Mr. Vice-President, today we want to ask the Government to tell us—the
refinery is going to be closed—how the 5,300 workers at Petrotrin are going to
provide for their families? The 5,322 workers—there are families at Petrotrin
where a husband and wife are working at Petrotrin. The people who work at
Petrotrin—as the Minister of Energy told us, he said you have a man cutting grass
making $600 an hour. The people at Petrotrin they do not work for chicken feed,
how are they going to meet those expenses for their children, and their families,
their loans, their mortgages? How are they going to meet it? And this
Government is telling us that history will absolve them. That is wishful thinking,
Mr. Vice- President, but what | can tell you is the people of Trinidad and Tobago
will not absolve them and that is something that is unforgivable because Petrotrin
Is part of the valuable patrimony of the people and it belongs to the future and the
children of Trinidad and Tobago. [Desk thumping] It does not belong to the PNM
to treat as though it is Balisier House they are dealing with. [Desk thumping] |
thank you, Mr. Vice-President.

The Minister of Energy and Energy Industries (Sen. The Hon. Franklin
Khan): Thank you very much, Mr. Vice-President. | want to advise Sen.
Ramdeen to stick to law. This is serious business. This is not superfluous and
superficial analysis and politics. The reason to close down the refinery and the
financial state that Petrotrin is in resulted from several factors. Antiquated work
processes, no one could deny that. It has been going on for decades. | am not here
to say whether it is PNM time, UNC time, or NAR time, it has been going for
decades. As a country, when | was in the meeting at Marabella | said as a young

geologist in 1985 when we were buying Texaco and George Weekes was saying
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Texaco must go and he said we will now control the commanding heights of the
economy, | felt good as a young professional. What | also said at that meeting is
that the commanders of the commanding heights did a very bad job, irrespective of
whether UNC, PNM, management and leadership was lacking.

Antiquated work processes. A cost structure that was totally out of whack
with industry standards. Poor investment decisions on very, very high cost major
projects. The hon. Senator is right, World GTL, GOP, ULSD, they were all poorly
executed projects in terms of project management. We failed as a nation. It is not
the PNM failed, or the UNC failed, or the NAR failed, we failed as a nation. We
failed as a leadership in the energy sector saddled with heavy debt burden and a
lack of strategic direction. Let me just go on to say the rationale for staying in
E&P, closing down the refinery. The E&P business is different to the refining
business.

In exploration and production you search for oil, you drill wells for oil, you
produce oil at a profit. So, if your operating cost to lift a barrel of oil is $30 per
barrel and oil is $50, Sen. Mahabir, you make $20. That is your profit. What is
good about exploration and production is that there is a windfall. So if the very oil
price up from 50 to 80, your operating cost still remains at 30, you make a windfall
profit. That is why you have something call SPT (Supplemental Petroleum Tax)
where the State said it has a right to share in that windfall. So you pay an
additional tax when the oil prices are high. That was the basis of most of
Petrotrin’s profit in the 2011—2014 period when under the UNC oil price
averaged close to $100. However, on the refining side, refining is a margin’s
business. Your product prices, your price of crude. The difference between your

price of products per barrel and price of crude is called your margin, your gross
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margin, and then when you take out your operating cost you remain with a net
margin.

In a well-run refinery on the Gulf Coast of United States million barrels a
day throughput. Their gross margin averages around $8 per barrel, the operating
cost is approximately $4 a barrel. So on every barrel of oil they refine, they make
$4. A million barrels per day that is $4 million a day you know. The problem with
the Petrotrin refinery is that for every barrel of crude it refines, it is losing $2.50 to
$3—minus $2.50 to $3—and what compounds the matter is that the refinery has a
throughput of 140,000/150,000 barrels per day. We only produce 40,000. So you
have to import 100,000 barrels per day to send through the refinery to lose $3. It
hurts you operationally profit wise, but it makes a significant hole in the foreign
exchange because you buy crude in US dollars, and no matter what model we put
on it, it is showing that the refinery cannot be profitable as presently configured
and with the current work processes and structure in the foreseeable future.

Let me come back to the whole issue of losses. In 2015, Petrotrin lost $1
billion. In 2016, it went up phenomenally to $5 billion, and the reason for that is
that losses over the year of $4.6 billion that was hidden, so to speak, and used as a
credit against future profits. So every time they make a loss they say they will
write if off against future profits, and then finally the auditor say, “Aye guys, that
cannot happen any longer you know because no model you have shown me will
show me where you will become profitable in the future”. So you have to take that
hit in one year, $4 billion. That was the state of play we found when we reached
into Government in 2015, going on to 2016. We spent virtually 2%—well 1%
years in, particularly focusing on the situation in Petrotrin,

We had the Lashley report, we had consultants, we had our own analysis,
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and we had to take a dispassionate look at it because with those bullet payments, it
Is Trinidad and Tobago who owes that money you know. Do you know what a
bullet payment is? You have to find a cheque for US $850 million in August next
year. The Minister of Finance does not have that money you know. We cannot
borrow for it. It matters not who took the loan. Trinidad and Tobago has that debt
today in 2018 and going into 2019, and this is no matter to put a political spin on.
This is reality, ladies and gentlemen, Members of the Senate, Senators, national
community. This is the harsh reality, and when you refinance, you think a bank
lending you money? You have to come up with a business model to show that you
could generate cash to pay it.

Sen. Obika: But they made a profit this year. Petrotrin announced a profit this
year.

Sen. The Hon. F. Khan: If you cannot pay it now, how would you pay it in the
future if you cannot show your bankers that it is coming? Your business model is
wrong, and that is why we are saying to get out of the refining business because we
have pumped so much money.

When that Texaco refinery was bought, in the latter days of Texaco, in the
late 70’s, that refinery had a throughput of 350,000 barrels per day, but it was
Texaco’s crude. Trinidad was producing close to 100,000, but 250,000 barrels of
crude was Texaco’s equity crude from across the world that was coming into the
refinery. Those were the days of the massive fuel oil refineries in this part of the
globe—Curacao, Aruba, Trinidad, St. Croix, everybody. There are Trinidadians
working all over there. That is when the fuel oil market was generating all the
power plants of the world. Most of the power plants have now gone to gas. The

fuel oil market is a low-end market at best. Only bunkers selling fuel oil. Now,
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MARPOL in 2020 has a 0.5 per cent sulphur content for fuel oil which we cannot
meet. You had to be dumping that somewhere in Africa, in selling in some remote
site.

These are the realities, Mr. Vice-President, that we had to face to come to
this decision. It hurts me, you know. | am a former employee of Petrotrin. | spent
my entire career there. Some of the people affected, | know them personally. |
was their supervisor. Some of them were my bosses. | know the families. | lived
in Fyzabad all my adult life since | got married. | worked in Santa Flora for years,
| worked in Pointe-a-Pierre for years. It is not a nice feeling. It is very traumatic.
We understand that, but what other choice did we have? Put the entire economy at
risk? We will deal “favourably” as favourable it could be with the displaced
workers.

The Petrotrin collective agreement is a very superior collective agreement in
terms of employee benefits, but we will offering them early retirement packages
for people 50 and over with full pension. There may still be enhancement to that.
Those below 50, we will have an enhanced package. It is still being worked out
with the union and the management, and we have also gone so far, and we are
going so far, as to say that there will also be a package for even temporary and
casual workers. So the temporary and casual would not left out because under law
they are entitled to nothing. We will be designing a package for temporary, casual,
permanent under 50, and early retirement for 50 and above.

We know the impact will be great on the exploration and production side
things will be better. Petrotrin has a reserve base for approximately 160 million
barrels of oil, Trinmar or onshore, but let me just say something. Resources mean

nothing if it stays under the ground. To bring it and monetize it is what this

UNREVISED



175

Definite Urgent Matter (cont’d) 2018.09.11
Closure of the Petrotrin Refinery
Sen. The Hon. F. Khan (cont’d)

business is all about. This business is not about saying | have oil. We have gas. If
there was not the bps and Shells of this world, and the Atlantic LNGs of the world,
we would not have been able to monetize the gas. Petrotrin sits on reserves, but
they have no capital to drill a well, you know. Petrotrin is the only oil company on
earth today with oil price between $60 and $70 per barrel, sitting on 160,000
million barrels of oil, and does not have one drilling rig operating. That is the
reality.

That is a business that has gone fundamentally wrong and we have to face it
as a people, and this Government, under the leadership of our distinguished Prime
Minister, decided to face this head on. He has gone on record to say he knows it is
a political risk because everybody has been kicking the can down the road because
they afraid to lose an election. The PNM accustom winning, “we ain’t fraid to
lose”. That is the fundamental difference between this party and the other party.
We have been in existence for 62 years, and we will be in existence as the premier
political organization for another 62 years. [Desk thumping] So, what will
happen?

The southwestern peninsula, in particular, which includes from Siparia, to
Erin, along the SS Siparia Erin Road, along the Southern Main Road from San
Fernando to Point Fortin and to Cedros, with onshore and Trinmar activities will
increase. You do not want Petrotrin you know. You want economic activity,
because as we speak Petrotrin in exploration and production is generating no
economic activity of significance in the south-western peninsula. A revamped
Petrotrin will. The workover rigs have been cut to a minimum, drilling rigs are
zero, and oil price is fairly robust. So if you cannot invest where the oil prices are

high—because the money exploration production is making is being sucked up into
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a black hole in the refinery. So it will free up the capital in the exploration and
production side, and if you need further capital you can source capital either
through private sector or foreign capital because this is an international business,
you know. The great Pemex in Mexico, the resources of Mexico is enshrined in
their Constitution you know. It is enshrined in their Constitution. So they had to
have a Constitution amendment in Mexico for Pemex to invite private capital into
Mexico and they have done it.

Mr. Vice-President, there are a lot of moving parts in this whole equation.
There are significant moving parts. We have inherited an industry here which for
many years has put this country where we are today as a very enviable developing
country. We have been in the energy sector for over 100 years. We had the era of
UBOT, TLL, then we came into Shell, Texaco, Trinidad Tesoro, bp. They came,
they left, they come back, then we went offshore looking for oil. In 1974, when oil
started to be produced in Mayaro off the east coast, | was a young boy going there
on the beach and seeing these big flares burning out on the east coast. In 1977/78,
Trinidad production peaked at 247,000 barrels a day. Today it is only 65,000, but
as we searched for more oil off the east coast we found gas and it is a same PNM
administration that built the concept of monetization of gas resources. It is now
known internationally. Sen. Small will tell you that. As the Trinidad model for
gas development, we are proud. Now Africa, in particular, models the Trinidad
model, Equatorial Guinea, Ghana, Mozambique, because we said monetize your
gas, go downstream, build petrochemical plants and get into LNG.

That is what we have done to keep the economy afloat. So we have been
facing our challenges in the gas sector. We are getting over some of the challenges

we had and now we are going to focus on the oil sector. We will build exploration
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production in a significant way to increase our indigenous crude production, but
the cancer in the system—I do not want to use that word so negatively—was a
refinery that was outdated, was antiquated, was a dinosaur, and the State, and
Petrotrin by extension, could no longer have supported it. There will be
consequences. Families will be displaced, children will be affected, wives and
spouses will be affected, but nobody will go home hand to mouth. They will be
moving home, granted they are still going home, with enhanced benefit, with some
level of capital to start afresh. There will still be work generated in the new
structure that they could be reabsorbed. There are a lot of activities that will be
going in La Brea and LABIDCO, in San Fernando, all the communities, that will
be reabsorbing people to keep the economy going and to keep the Petrotrin legacy
alive and well.

Through you, Mr. Vice-President, | want to say that—[Interruption]
Mr. Vice-President: Just now, Minister. Just the rumbling is getting quite loud.
Just tone it down a bit.
Sen. The Hon. F. Khan: And they brought a serious Motion you know. After |
talk now, everybody get “jijiry” [Desk thumping] and they start to have crosstalk,
but listen to me, | am making sense and this Government is making sense because
the situation has been grave—{Interruption]
Mr. Vice-President: Just now. He is wrapping up. He does not have much more
time, so allow him to speak please.
Sen. The Hon. F. Khan:—and we as a Government, while it hurts as | said that
some of the human fallout or decisions we have made, we will try to cushion it. 1
think in the national interest we have made the best decision for Trinidad and

Tobago and | feel proud of being part of this Government and proud of being a
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member of the Keith Rowley administration. [Desk thumping]

Mr. Vice-President: Sen. Haynes, you have five minutes.

Sen. Anita Haynes: Thank you, Mr. Vice-President. The Minister of Energy and
Energy Industries said a lot of things, but one thing he did not do is deny what Sen.
Ramdeen raised, that none of the reports recommended closing down the refinery.
[Desk thumping] So the Minister of Energy and Energy Industries sought to tell us
that this is not a political issue and we should not politicize this issue, the very
thing this Government is trying to do. They are trying to ride on the backs of
persons who will lose their jobs, and they say they have shown strong leadership
and they are doing the right thing and saying this is essentially a political
argument. So to stand there and say this is not political, having not addressed—
and | want to go back to August 28" when the board made the announcement that
Petrotrin was going to be closed down.

The national community, the workers of Petrotrin, this 3,400, the thousands,
the untold thousands that will be affected by this decision, had to wait from
Tuesday till Sunday to hear from this Government, and what did they hear from the
Prime Minister? You saw a Prime Minister coming to tell us not the details of the
plan, not how they arrived at this decision—none of those things—but to tell us
that he is not afraid to lose his job. We are not talking about your job. We are
talking about 3,400 jobs in the refinery. [Desk thumping] We are talking about
thousands of people who we are now being told will be given attractive packages.

Mr. Vice-President, throughout the length and breadth of this issue so far, |
have witnessed something that I never thought | would witness in this country, a
government sought to create a villain. They sought to vilify Petrotrin and make

Petrotrin and other, make the workers of Petrotrin something that the rest of us
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ought to dislike. We are told how much money they were making, what kind of
attractive packages they would get. All of that was done for us, as citizens, to say,
“Close down the refinery, end it all because they deserved it”, and we in the UNC
will not stand for that kind of thing. [Desk thumping] You cannot vilify a
company and then come and stand and speak on two ends of your mouth to say
how much this company has done for this nation, and then come now to say this
company is losing money, shut it down, we will find a new way and not tell us
what the way is. Madness!

Mr. Vice-President, what we have seen here, we have witnessed a start of a
slippery slope. When you start to create villains, when you start to make people
and companies in this country, ordinary citizens villains, we have to ask who is
next. Is it WASA, it is T&TEC, it is TSTT? Who are the next villains in this
country that we ought to dislike and say they are costing us money [Desk
thumping] and they are costing us roads, and they are costing us schools? This
PNM administration has cost us the most in the last three years of their rule. They
are the ones that are costing the people of Trinidad and Tobago. [Desk thumping]

Mr. Vice-President, we have heard a lot. The Minister of Energy and
Energy Industries came to tell us today that he is making a lot of sense. The
people of this country would value that more if we were given the details. We
have been told that there were options and they weighed the options, but in a vague
manner as in you cannot tell us what the options were, you cannot tell us the steps
that you took to arrive at this decision, but telling us now that you are willing to
bear the political cost. And you are right, there will be a political cost. There
ought to be a political cost because what you have done was rash, it was reckless, it

was callous, and the manner in which you presented this [Desk thumping] to the
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people of this country, to the people on the south-west peninsula where | call home
as well—these are my neighbours, these are my friends. People | saw stand
outside waiting to hear about their jobs, being told wait until Sunday, we will talk
to you on Sunday. You saw members of the media trying to reach out of the
Minister of Communications, trying to reach out to the Minister of Energy and
Energy Industries, all of this time there were fetes in Balisier House—Balisier
House cooler fete. They cannot talk about Petrotrin, but you could sod turn.

6.45 p.m.

You had sports administration—I am looking on at this, Mr. Vice-President,

in amazement. A Government that was committed to gas lighting the population
of Trinidad and Tobago to telling us, the people of Trinidad and Tobago, that they
have made the right decision for all of us. No details, no clue on where we will be
next and we are here to say today, we understand that this is a very important—
Mr. Vice-President: Five minutes is up.
The Minister in the Ministry of Finance (Sen. The Hon. Allyson West): Thank
you, Mr. Vice-President. There have been a lot of comments and emotions thrown
out, I want to focus on the economics of the issue before us. Petrotrin currently
owes third party debt in excess of $11 billion. Petrotrin has not been paying its
taxes for the last few years and has not been paying its royalties. It owes the
Treasury in excess of $3 billion. If we are to continue with the refinery, we have
been advised that it needs to be significantly upgraded. The asset is over 100 years
old and although attempts have been made in the past to upgrade, the state of the
asset integrity at Petrotrin is poor. The Ministry of Energy and Energy Industries
did an audit to assess the asset integrity in Petrotrin in 2015/2016 and Petrotrin’s
rating was poor. So it needs significant injection of funds.
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Among the $11 billion in debt that Petrotrin has, it owes a bullet payment that
has to be paid in August of 2019, of US $850 million. We are talking about a
country that is scrambling to get US dollars to do our day-to-day operations, we
have to find US $850 million in August of next year, that is in excess of TT $6
billion and then in the following year, we will have to find another bullet payment
of US $700 million.
Sen. Obika: “No, dais not true.”
Sen. The Hon. A. West: US, US. Moving on.
Mr. Vice-President: Sen. Obika.
Sen. Obika: She is saying something that is false. It is amortized. The balance is
US $250 million right now. She is not correct. You cannot mislead the
population.
Sen. Gopee-Scoon: But you will speak after.
Mr. Vice-President: Because of the limited amount of time for this particular
procedure, I am not going to allow these kinds of interruptions, it does an injustice
to the person who is speaking. If you want to speak during this time period and
you do have that to do, you can do so. Minister, continue.
Sen. The Hon. A. West: Thank you, Mr. Vice-President. We have been advised
by the board of the company that has looked at the situation, that has taken advice
from professional advisers, that has met with the union, met with the other
stakeholders, that if we are to preserve the refinery and continue the operations of
Petrotrin, we will need to inject $25 billion in this company. Nobody has indicated
to us how we will raise $25 billion to inject into this company and it will naturally
fall on the Government to do so.

The Government has been trying to stabilize the economy. It has made some
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success in that. We are now verged to move forward but we cannot allow
everything to be dragged down by the Petrotrin millstone because that is what it is.
If we do nothing and we leave Petrotrin to take care of its own affairs, at any
moment, a Creditor can come in and say, “You owe me X amount of money. Can
you pay it? No, you cannot?” Real possibility of the company being declared
bankrupt and then where will these employees be? Because although they have
restricted priority in terms of debt, it is only restricted. So the company is facing a
difficult time.

What is the impact of the loans? What is the impact of not meeting the
liability as and when they become due? What is the impact of not dealing with
Petrotrin in a fundamental and clear manner now? The rating agencies have been
looking, as you know, every year—reviews the country’s state and rates the
country, which determines the rate of interest we get on loans and whether we will
be able to borrow at all. Petrotrin has been a focus of their attention. If that issue
Is not addressed, the country will be downgraded, the rate of borrowings—

Mr. Vice-President: Five minutes is up. Sen. Mahabir.

Sen. Dr. Dhanayshar Mahabir: Thank you very much, Mr. Vice-President. The
economy of Trinidad and Tobago historically has been based on escaping the
muscovado bias. What is the muscovado bias? The bias of exporting only primary
commodities because there was always a view that if we could add value to natural
gas, we will have the Trinidad model and we will be able to produce LNG
downstream industries. We may even be able to produce steel using natural gas as
a feedstock. There was even a plan to produce aluminium out of natural gas. So
there has been a history in Trinidad and Tobago of adding value to our raw

materials.
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Sen. Khan, of course, is correct. What we have had with the refinery
operations is a plant that is not suitable for the raw materials that we have. If we
only produced a limited amount, clearly the plant was not going to be efficient in
that we were going to produce the products at a price that is internationally
competitive. The question for me from an economic angle is this—and | am not
hearing it from the Government, is: Has the Government given consideration to
refinery operations in Trinidad and Tobago at all? Are we getting out of the
refinery business permanently or is it that we are contemplating that there is profit
to be made in the refining arm of the business but currently configured, it cannot
be profitable and that there is consideration to another refinery more suitable for
the needs of Trinidad and Tobago?

For example, Venezuela has a particular type of crude, it is sour crude, similar
to Canadian crude. Could we give consideration to piping crude from Venezuela
so we have an appropriate-sized refinery? In economics, it is just an efficient
production function we are talking about. We cannot have a 350-million-per-day
refinery, a thousand-barrel-per-day refinery and we only have a small throughput.
It is, of course, not going to be economic sense.

But what we have in Trinidad and Tobago is this, and this is what is of
concern to me. We have had over the last 30-odd years when we assumed the
assets of Texaco, a number of human capital persons in Trinidad who are qualified
in refinery operations. We have run a refinery inefficiently while at the same time,
other companies are running refineries efficiently: Suncor, ExxonMobil, Chevron.
They are running efficient refineries. Across the Caribbean sea, in Latin America,
no country can consume crude in their gas tanks. They all must purchase refined

products and they are purchasing it from people who are making money from
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refinery. What do we in Trinidad and Tobago have to do now to make use of the
tremendous stock of human capital that we have who know refinery in the way we
had people who knew sugar? Guyana makes a lot of money out of refining sugar,
so does Fiji and Australia. Trinidad could not but did that mean that we had to get
out of the refinery or reconfigure and redesign the way that we refine sugar?
Should we now redesign the way that we ought to refine our products in Trinidad
and Tobago?

And what is silent for me is the position of the Government, the position of
the Ministry of Energy and Energy Industries on where in this economic space in
the oil industry are we going to be? Are we only going to be in exploration of
production or is there serious thought to rethinking—given what we have learned
over the last 35 years—the errors we have made, the inefficiencies we have built
into the system, are we now going to make use of the stock of knowledge that we
have, the human capital that we have, to say let us rethink refinery? Let us try to
design a refinery for Trinidad and Tobago which will be suitable for the conditions
here because there is a market for refined products across the Caribbean, Latin
America and | think it is simply wrong for us to focus only on the muscovado bias
and not to give thought to what an efficient refinery in Trinidad and Tobago might
be.

We lost money on ISCOTT. ISPAT came and made a lot of money on iron
and steel. The question for me is: could we have another organization, another
industrial structure, where joint public/private sector partnership will allow us, Mr.
Vice-President, the opportunity to be in this part of the business? Thank you.
[Desk thumping]

Sen. Wade Mark: Thank you very much. Mr. Vice-President, it is clear that what
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Is taking place at Petrotrin is what can only be described as industrial genocide.
[Desk thumping] The Government of this country has done what can only be
described as the con job of the century on the people of Trinidad and Tobago.
[Desk thumping] The first arrow was released at the heart of Petrotrin by Malcolm
Jones and the last one that conducted the funeral rites of that very important
flagship company were by the chairmen of the—the last two Chairmen, Andrew
Jupiter and this gentleman called Wilfred Espinet. [Desk thumping] Mr. Vice-
President, close to 100,000 people are going to be affected directly or indirectly as
a result of this decision on the path.

| want the Government to deny the fact that when Jupiter was the Chairman of
that Petrotrin board that he did not cancel a contract that was awarded to two
reputable companies in south: Well Services Limited and TOSL who had
constructed a mobile offshore production unit. It was 95 per cent complete. It was
supposed to be producing 5,000 barrels of oil in order to boost production at
Petrotrin. They cancelled that contract. | would like also for the Government to
deny the fact that it was under Andrew Jupiter, that drilling at Trinmar that my
colleague referred to, stopped completely in 2016.

| want the honourable Senate to be aware as well that LPG produced by
Petrotrin has been subsidized for several years and when you close down the
refinery and you close down Petrotrin, what will happen to the prices of LPG
products in Trinidad and Tobago? Mr. Vice-President, |1 do not know if you are
aware that we have a by-product coming out of the refining of a barrel of oil called
bitumen. Bitumen is very important for road paving purposes. Mr. Manning,
when he was Prime Minister, instructed the then Ministry of Energy to instruct

Petrotrin to provide all of their bitumen to Lake Asphalt, so that Lake Asphalt can
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survive as an organization and as a company. Now that the Government has taken
a decision to shut down the refinery and by extension, Petrotrin, what will happen
to bitumen? Are we now going to be called upon to import bitumen? [Desk
thumping] What is going to happen?

Mr. Vice-President, it is my view that the Government has not thought out
this thing properly and it is also my view that there is a chap called Robert Riley.
He has to be brought to book and account because the role of McKinsey in this
whole exercise and the flawed data that was provided to the Government of this
country, through three scenarios they provided to the Government of this country,
and Mr. Vice-President, my information is that Robert Riley had a big role to play
in the shutting down of this refinery called Petrotrin and others. [Desk thumping]
So—

Mr. Vice-President: Five minutes.

PAYMENTS INTO COURT BILL, 2018
Mr. Vice-President: Hon. Members, we will now revert to the matter before the
Senate re: the Bill piloted by the hon. Attorney General. Sen. Creese, you spoke
for 14 minutes, you have 26 minutes remaining. Sen. Creese.
Sen. S. Creese: Thank you, Mr. Vice-President. | was just about to refer to the
guestion that is being put before us that going the way of e-service allows for us a
safer environment for the public and the public servants themselves who work at
the various courts. | only make this comment in passing but | have reservations
about that “safer environment”, because you see, Sir, white-collar crime has been
one of the downfalls of our policing services for the longest while.
Sen. Small: That does not exist.

Sen. S. Creese: | think Sen. Small is famous for that cryptic comment that white
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collar crime really does not exist in Trinidad and Tobago, you know, so we do not
have to be concerned about pursuing white collar criminals.

But the information that slips out in and between, especially from the
banking sector and generally from the financial sector, that white collar crime is
there and it interferes with the confidence in business and banking and financial
institutions rely heavily on your confidence in that your money is secure. So there
has been a tendency not to let that information as to what goes on behind closed
doors and who is interfering with whose funds in which bank, lead us into this
notion that white collar crime is minimal and nothing could be further from the
truth. That is really the facilitation of a preponderance of myth, good? And
therefore, we need to make sure that we have the kind of security systems in place
and that written into any contracts that may be given out to any institutions to in
any way facilitate e-payments, has to be arrangements dealing with either
insurance, good, or the securing of the payments. Either in terms of someone not
having to pay it twice because the first payment cannot be found, or someone not
receiving because the first payment has been denied and this is critical. Because at
the end of the day, if we are saying that this system is being developed to facilitate
the downtrodden, to facilitate the poorer classes in our society who are the ones
who avail themselves of the maintenance courts, then we have to be sure that we
get it right, that we do not take them into a place and then lose them there.

So | have to be concerned as to whether, you know, we are really on track in
terms of protecting those who need the State’s protection the most. And I take the
point which | think was alluded to by Sen. Ramdeen, and the question of whether if
that is our concern, if this is the best form of intervention? Because on the issue of

receipt of maintenance payments or being availed with a facility that allows a
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single parent to be in a position to receive whatever the law allows them to be
recipient of, especially from absentee fathers or people who are reluctant to deal
with the paternity issues that are incumbent upon them.

| tell this short little anecdote where a single parent had complained to one
of our social institutions about being unable to receive these maintenance moneys
because the warrant was not being executed and she complained that the father
lived less than a mile from the police station. And what the interrogation, the
investigation of this matter revealed was that the person for whom the warrant had
been issued was, in fact, a cleaner in the public service and was assigned to the
then Sangre Grande Police Station. So the question as to Parliament intervening so
as to rescue the downtrodden, to rescue the single parent, is this the most effective
tool or is the issue, yes, intervention in the court system or the policing system.
And the intervention perhaps should first have been an ensuring the efficacy of the
warrant system because far too often, the allegations are being made as to who is a
friend of the warrant officer and the failure to issue warrants.

At the end of the day—and this is my closing comment, the question of our
overall role is what bothers me, the parliamentary role and particularly the
oversight role that our committee system is supposed to play, and | am wondering
which committee, which parliamentary committee has been reviewing this service
at the court; this related service at the police stations in terms of the warrant, and
this forms part of the social safety net arrangements. To what extent has this
Parliament been reviewing that and if this Parliament was aware prior to this Bill
coming before us, as to the implementation of that system of the collection and
payment of maintenance charges. And if not, why not? If now that it is before the

Parliament, would the relevant parliamentary committee, if there is one—and | am
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assuming that there is one—will intervene to get to the bottom of this? Because
we should have been guided by that committee as to how we should process this
Bill. Whether the Bill is the appropriate mechanism that should be before us and
what else should be for us and what is the information on their ground.

And therefore, | close by saying, my concern here as with other Bills that
come before us is that we tend to pay lip service to the whole question of
consultation and the critical role that consultation plays in the modern democratic
process and it allows a people to be involved in a participatory interaction. So if
before the arrival of this Bill before us, we were all blissfully ignorant of what
steps are being made to make the maintenance payment system more effective in
our society. And that, in a sense, is an indictment against this House, this
parliamentary system, but an even greater indictment against our democratic
system in that we talk much of democracy, of participation, of representing the
grassroots, but in real terms, we just come after their vote every five years and
leave them to flounder in the meantime.

| thank you, Mr. Vice-President. [Desk thumping]

Sen. Melissa Ramkissoon: Thank you, Mr. Vice-President, for acknowledging
my willingness to join in this debate on online court payments basically. And
before I start, | really have to thank God for the strength for being here today with
you all, Senators. Our mind wills us to do things but our body tells us something
else. So with a lot of painkillers right now, I do not know how long I will be on
my feet but with God’s strength, | pray that | am able to finish this contribution
today before. Also, thank you for my fellow Senators for allowing me to go at this
time. | know some gave way to allow me to make my comments briefly.

So, Mr. Vice-President, we must be reminded that this is a debate and we
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have to—well, being on the Independent Bench is always a good thing because
you get to hear the Government’s take, we get to hear the Opposition and then we
have our own interpretation of the Bill. Now, we were a bit misfortunate because
we got so many amendments to read this morning so only so much we could have
researched what is before us presently and because of that, we have to use what we
know that is existing and read what we have read from before and see how these
amendments now really play a major part in what we are going to be asked to pass
or to pass as legislation for our country.

Now, that is a lot to say but we have to simplify it: What does this now
mean? Why were these amendments necessary? Is it good amendments? Is it
going to assist? What does it really mean for our citizens? And | have to say it
was really great to speak after our Independent Senators, Senior Counsel Sophia
Chote and Senior Counsel Prescott, because all of their points really shed a
different light on this for me. Because, for me, online payment is the embrace of
technology, it is something that | totally support. For example, when the Minister
of Works and Transport was speaking about online payments or when you can find
out about your chassis number on your vehicle through just going online, | said |
am very supportive of that website and that information being at the tips of your
fingers.

And now to know that we are asking for systems in legislation but we have
systems existing which | was unaware of—the CourtPay—prior to this. Only
today | learnt of CourtPay because I do not have any need to use CourtPay prior to
then so | do not have any maintenance, a receipt. So to learn that after reading this
Bill thinking, okay, online payments are great, that only to learn today that we have

an existing system already in place, | am caught confused. What is it that we are
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here to debate then? What is it that | have read and spent my hours, days, trying to
figure out? What is it that this Bill is different to what we have? If we have
something already in place, then why do we need legislation today? Why is it that
we have a debate today about this? There are so many matters in our country that
need debate. Clearly, this is not a priority if we have something existing. So what
Is the truth?

Again, we do not have enough Government Senators sharing the views so |
am only guided by what | read. The Opposition had a very strong debate today as
to why they think this is an illegal process in some state—in my own words, it
might not be the right words—and also from the Independent Senior Counsels. So
for example, it is very confusing to say what it is that I, as a non-lawyer,
Independent Senator, am here to do today.

Well, the Attorney General has piloted a Bill to ask us to pass a Bill to assist
and the correct term was changed to the “Payments into and out of the Court Bill,
2018”. So we want to make sure when we say yes, we say it with good legislation,
but if we say no, then why are you saying no. And the argument was so strong in
terms of, for example, the clause 4A which spoke heavily and other Senators
before me spoke heavily about the Exchequer and Audit Act. | have to say that is
such a strong argument | have to support. | am very leaning to that argument that
this should have just been an amendment to that Bill and so be it.

My own concerns were concerning clause 6 of the amended court Bill which
is the “Signatories to account”.

7.15 p.m.

And I really have to say thank you to Sen. Prescott for really setting it up

because | do not have to go too much into it right now, because | do agree with his

UNREVISED



192

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Ramkissoon (cont’d)

point about the authorized and having too many listed. But my own comment, also
to add to what he has said, is that we have listed here that there are two or more
signatories to each custodial bank account who shall be one of the following
persons and we listed four persons—oh, not “we” but the Attorney General and his
team has listed four persons, and of that, we see the Registrar and we see the Chief
Magistrate, and subclause (b) goes on to:
“(b) one or more of the following persons authorized by the Court Executive
Administrator:
—and then they list seven other persons.

But then we notice that the Registrar and the Chief Magistrate are not in
subclause (b), and | was wondering why. Because we are asking one of these four
persons could have the—so we want two signatories, basically. We want two
signatories on the custodial bank account. One of them could be the Court
Executive Administrator, the Deputy, who | also believe should be part of (b), the
Registrar, and the Chief Magistrate, those are four persons, right? Then we say if
one of those four persons should sign, and the second part now says now we are
giving the other signatory should be either the Deputy Court Executive
Administrator, the Deputy Registrar, the Court Administrator, the Magistracy
Registrar, the Collecting Officer, or the Collector of Revenue. So why would we
want not the Registrar or the magistrate to also give you this authority.

So | was uncertain as to why you want them to be one of your main, but you
would not want them to be. So we would not want the Court Executive
Administrator and the Registrar to sign, why not? So, if you want to shorten your
list, you can probably just say “one of the following persons” and you have four,

and that should be good enough.
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My other point in online payments: in a court system, we have read where
you have fees into and we have a trust fund and trust accounts. But my question is,
If an individual has an account or sets up a bank account and submits this to the
court, so now the money is going to go to this individual, is it now permissible for
that individual to change that information? So if “Melissa” sets up an account with
the—so the Judiciary would send money to Melissa’s account, is it allowed at any
point in time, where | can say now that | have changed my bank information, my
address; is there anywhere permissible at that point?

Now, we did not see any regulations, | do not know if this is the regulations,
but is that permissible because | did not see it in the clauses before us, or is it that
once you submit this information, that is it, or is this confirmed by any other
individual? And also, is there a fee to make this change? Or is it something that |
could also do online? And that will deal a lot with e-transactions, and who you are
opening up to and who can be allowed to make these changes.

Another situation | wanted to ask about in relation to these court fees for
civil matters, but does it also open up the case for traffic offences, is it now that |
can pay my speeding tickets now online? Is this the way we are going? And this
Is what | was uncertain about.

Another question | had is when payments are late, for example, | no longer
have a means of employment and you have set up this online system, I am unable
to make the payment, what happens now? Right? Is it the same matters where the
warrant officer will now come to you and demand this payment? Is it the same
system that will be followed if you are unable to make your online payment?

With that fact | want to make a recommendation. Sen. Ramdeen made a

point that these avenues will affect persons, but we need to look at the persons who
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are not reaching right now. Maintenance fees or payments are something that
people need, and unfortunately there are ways that Trinidadians and Tobagonians
have come up with that could beat the system. So how it is that we could reach
those who are not benefiting from this measure that the Government and our
country have set up. And one of the recommendations | have is that persons who
have jobs and have an “owner” to their children to pay this maintenance. Why can
we not put a standing order on this person’s account? Just like how you have a
standing order notice with your bank that you have to make a payment to X party
or Y and this is if it does not have a fee attached to it. Why is it that we cannot do
that for this case? It kinds of takes away from the online payment.

So, | am not sure if a judge in their power could say that | would like X party
to have a standing order set up that he would have this payment go into party Y’s
account. And | am not certain if this piece of legislation could allow such a
transaction or e-transaction to be permitted. | did not see it within the clauses
before us so it is really truly, | am not sure if it is part B or part C but | think it
would really assist persons instead of trying to look for and try to get payment; it is
something automatic that could really be beneficial to the system and take away
the emotional attachments and difficulties dealing with maintenance fees and
payments.

My other question: in relation to clause 9A requirement to pay under law
satisfied by payment into the custodial bank account. Now, as the definition goes
custodial bank account means either the custodial trust account and the revenues
account so either/or. But the way this is written, and | am not seeing the Attorney
General in the Chamber at the moment, but the clause 9A, | suggest needs some

redefining in the English. It is very unclear what it is saying. Because it says:
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“OA. A requirement under the any written law for moneys to be paid...”—
—and it has a list (a) to (I).

“(a) the Court...

Is satisfied by those moneys being paid into a Custodial Bank Account held

for that purpose.”

What is it that they are really trying to get from that clause? And that is a new
clause that has been amended into this morning. So | believe that clause needs
some redefining and some better wording in relation to how we will look at that
particular new 9A.

Another point | want to raise quickly is clause 12 and this is to deal with the
duty to notify recipients of “duty to check...entries”. Again, is there a period of
time that will be allowed where a person can say an error has occurred and | did
not receive my payment? What is the period, is it a day, two days, a week? What
is the time that you will give a person where you would allow a correction to be
made? Again these are e-transactions, you may not check your account every day
or every month. So, now you are putting the onus onto the person or the person
who is using this account and since you are giving them that responsibility, what
avenue are you giving them in relation to time? Are you giving them one month?
| think, | believe banks give you three months to raise an issue with your bank
statement if you have an issue. So, is it that also if we are giving them three
months? So, the law is not clear on what it is that we have allowed for these
persons. Or is it open? Is it that we can come a year later and say | have an issue
with this electronic payment, | never received it. Is it | can come a year later,
right? Because there is no time permitted or given for this clausel2.

Mr. Vice-President, | strongly believe that there is a need for public
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accountability for public money. And it is no secret that whatever is done needs to
be checked and brought forward by a body; in the case of the Exchequer and Audit
Act we have the Auditor General and we also have the Minister of Finance who is
in charge, but we have the Auditor General to review these accounts. We need to
have that for this particular Bill.

| understand that many times the—from Sen. Mark’s contribution, I learnt
that the 2017 showed many areas in the Judiciary that did not—they had loopholes,
right? Loopholes that were raised and | have no idea if they were corrected in
2018. So, we do not want to have a system set up that we already—I do not want
to give more power to a system that we are uncertain of the performance of that
has been set up and we are not sure what is going on. Is it functioning properly?
Is it being audited right now? Do we have any audit reports of the existing
CourtPay? Is it that we are comfortable where we are at right now and that is why
we are bringing legislation today? What it is? And these questions | have not
heard the answers to. A lot of speakers spoke about many different aspects of the
Bill that need strengthening. So, | too would like to support the option that this
really needs to be revisited and re-looked at. We had 33 amendments brought this
morning, the 11" of the 9™, 2018 and it is still not right.

So, Mr. Vice-President, it is very unfortunate after two months of break that
we are here to debate a topic that | thought would have been quite simple and
unfortunately it is not as—what they say, everything that glitters is gold, is not as
golden as we like it. So there are some areas that | have pointed out, in addition to
the other areas that have been raised that we have not heard answers to as yet and it
IS 7.26 p.m. in the night.

So, Mr. Vice-President, | do thank you for this opportunity to share my few
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words, and | thank the hon. Senators for your care and your listening ear at this
time. | do thank you.
Sen. Anita Haynes: [Desk thumping] Thank you, Mr. Vice-President, for
recognizing me to join in this debate here tonight and I know a lot has already been
said as | enter the debate at this late stage. | just want to start off by saying we
started today with the usual refrain that this Bill is simple, it is proportionate and
that we really could get over this rather quickly. From the extent of the debate thus
far you can tell it really is not as simple as it may appear on the surface. And |
think it speaks well to our parliamentary process that persons can on the fly when
given the amendments—15-odd minutes to look over them—we can still find ways
to contribute in a meaningful way to ensure that we get good legislation. And |
would like to reiterate the Opposition’s stance that we will support good legislation
and we will work with the Government to produce good legislation that is in the
interest of the people of Trinidad and Tobago.

So having said that, Mr. Vice-President, a number of my colleagues today
raised an issue with the clause 4A, which says that:

“4A. The Exchequer and Audit Act shall apply to this Act and in the event

of a conflict between this Act and the Exchequer and Audit Act this Act

shall prevail.”
And | know a number of persons raised concerns, but I think I stand here to bring
some relieve to the minds of my senatorial colleagues. Because as | was doing my
research as | prepared for this debate, | went to a debate in this Senate in February
of 2013, and this was on a Bill to amend the Exchequer and Audit Act to allow for
payments of other public money by means of electronic funds and transfer.

And this is important because | have before me and if you would allow me |
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would like to quote a piece from the then Opposition Senator, Faris Al-Rawi, and
our current Attorney General who said then that he:
“...would like to spend a short moment on putting the import of this debate
to the national community...”
And in reference to this same Exchequer and Audit Act, the now Attorney General,
but then Opposition Senator said this particular piece of legislation, and I am
quoting, here:
“This particular piece of legislation, Madam Vice-President, is the backbone
upon which Trinidad and Tobago operates. This not often articulated piece
of legislation is the piece of legislation which tells us, as a country, how the
country’s finances held in the Consolidated Fund, the Contingency Fund, the
Exchequer Fund and other funds established by the Constitution”—et
cetera—*It fleshes out that system.”
The then Opposition Senator said it deals with the fleshing-out of the
responsibilities of the Auditor General, and he goes on to say that:
“This Act is the Act which empowers the Auditor General to do the job of
auditing the public moneys of Trinidad and Tobago.”
So, | started off by saying that | would bring relief to my senatorial colleagues,
because there is no way in 2013 having adopted such a strong position on the
importance of the Exchequer Act, and its importance to our financial and
regulatory system that the Attorney General will stand by saying that this Act will
prevail over the backbone of our regulatory system.
So, | am certain, Mr. Vice-President, that in his wrap-up today, you would
find the Attorney General agreeing with a number of senators who have raised that

very salient point that this payment in and out of court ought to be housed more
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appropriately under this parent Act, the Exchequer account and simply because it
will allow us more checks and balances.

Mr. Vice-President, as | proceeded to go through the Bill, I looked at clause
5, Part 11, which speaks about the establishment of the accounts, the custodial trust
bank accounts, et cetera. And as | was—again, a number of points had been raised
on this. But as | was thinking about it, these bank accounts that will be set up by
the Judiciary, they would be, | assume, subject to regular banking fees. In that
regard, following that logic, Mr. Vice-President, then | have to ask, if we are
looking towards making a more progressive system and we are looking at
electronic payments and whatnot and it is going to be part of this movement of
Trinidad and Tobago, then ought we not to think about where the Procurement
Regulator would stay within this system.

So if a bank will benefit from the accounts being opened within their
banking system, should it not be part of an open and transparent procurement
process? In that we should not just be told this bank has the business but we
should know how this bank got the business in the first place? Because there is
some gain to be made, profit to be made from this. And | ask that question and if
somebody can correct me and say well there is no profit to be made then | would
be, you know, | would be comforted by that.

But going forward, if you are going to look at new systems, and it brings
new questions, and that brought me as | was looking through it, there was an ad in
the newspaper from the Procurement Regulator and noting that public bodies—I
think Part C was the Judiciary. And so we are aware that the office of the
Procurement Regulator has a role to play here and I think that the Government

needs to tell us the ways in which the Procurement Regulator played into their
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organization of this piece of legislation before us.

Because, in addition to bank accounts, you are also looking at the system in
and of itself: How you did get the provider for the electronic system? And if you
were going through this, then all I am saying is once the answers are available you
can tell us and we would be comforted that once all the checks and balances and
the processes had been followed in a reasonable manner.

Mr. Vice-President, I also looked at clause 9 which spoke about the payment
out of a custodial bank account may be made electronically and | had a question.
So in the event that—and | think Sen. Prescott raised this so | would just be very
short— in the event that an incorrect payment is made, how are we recovering the
money? What is the system in place, in the event that it was paid into a wrong
account number, or any amount of flaws within this process? | would just like to
know the space in which we would be able to recover the money.

And Mr. Vice-President, | raise these points and | raise the issue of where
the Bill ought to be housed and I use the Attorney General’s, his own words, to
show that he understands the importance of what we are doing here today and the
fact that it is not an extremely simple piece of legislation. But it is one that will
have far-reaching impact. And so again, | would like to urge a sense of caution,
because we ought not to do the wrong thing for the sake of progress. We should be
deliberate and careful, and we as a Parliament ought to have the time and the space
to look at the legislation that is before us, and you know there is a saying “today
for you, tomorrow for me” because as I was going through that debate the then
Opposition Senator, current Attorney General, as a matter of fact lamented that he
had only two days to go over the piece of legislation that he was debating and did

quite a bit of research and then we got 15 minutes on the amendments.
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So you see again, sometimes things go around and we are looking again at

producing good law in the interest of the people of Trinidad and Tobago. Mr.
Vice-President, and once the Government is willing to work with us, all of us to do
that, | shall see no difficulty with us going forward. Because we have no problem
with the essence of the legislation and with the essence of paying things
electronically, because that is my referred way, but | am saying the progress ought
to be right and we should do it in a deliberate and completely transparent and
accountable manner. | thank you.
Sen. Taharga Obika: [Desk thumping] Thank you very much, Mr.
Vice-President. | rise to contribute to the Bill before us to shed light on two very
pointed issues that would not detain us very long—hbut issues that | feel are
important enough for me to rise to contribute. Much was made of separation of
powers in the Law Association’s submission regarding the Bill before us. And
Sen. Ramdeen also made a point regarding the use of bank accounts to deposit
funds that are public funds. And that brings a significant issue; that is,
appropriation or misappropriation of funds that actually belong to the people of
Trinidad and Tobago. And it raises the question of profiteering by financial
Institutions.

And just for the benefit of the listening public, profiteering really means to
make an unfair profit especially illegally. Okay, so if given the exchange between
the Attorney General, the hon. Attorney General, and Sen. Ramdeen which one can
easily conclude that despite the funds that are meant for the Supreme Court’s
investment function which is referenced in the Bill there are funds that are not
meant to be treat apart from the Consolidation Fund at the Treasury.

And if it is we recognize that no treatment should be made apart from those

UNREVISED



202

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Obika (cont’d)

recognized authorities and such funds are being held in commercial banks if you
look at, on page 6, Part Il regarding custodial revenue in an account of the
Judiciary and financial intermediary in Trinidad and Tobago, and if let us say for
example, Mr. Vice-President, from such funds interest is paid, what that means is
that the bank would have profited before they can pay interest. Because, we know,
banks or financial institutions are not set up to provide charity to us to give us
income on our money for no gain on their part. The whole concept of financial
intermediary means that if they have to pay us 1 per cent on our money, based on
the spread, they are probably making 9 per cent or 15 per cent, all right? So that in
essence is what really and truly must be deemed profiteering which is making gain
illegally, all right?
Hon. Al-Rawi: What?
Sen. T. Obika: So the hon. Attorney General is astonished, but the conclusion
from the exchange that he had with Sen. Ramdeen was that such funds should not
be treated in any way apart from the designated authority. And if in fact they
should not be treated in such a manner and they are afforded interest in the bank
then the banks are generating profit from our money. The banks should not be
holding such money for such a period of time that it can generate any interest
because that means they are lending the money, public funds, to generate a return
from which they can pay interest.

So that issue whilst the—

PROCEDURAL MOTION

Minister of Energy and Energy Industries (Sen. The Hon. Franklin Khan):
Thank you, Mr. Vice-President. In accordance with Standing Order 14(5), | beg to
move that the Senate continue to sit until the completion of the business at hand.
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Question put.
Sen. Ameen: Just to clarify. Do you include the committee stage as well?
Hon. Senator: Yes.
Sen. Khan: We do.
Mr. Vice-President: So | will start again. Hon. Senators, the question is that the
Senate continue to sit until the completion of the business at hand inclusive of the
committee stage.

Question put and agreed to.

PAYMENTS INTO COURT BILL, 2018

Sen. T. Obika: [Desk thumping] Thank you, Mr. Vice-President. Now, for the
benefit of the hon. Attorney General, and for persons who will be confused by why
| ascribe this entire scenario to profiteering, if it is, Mr. Vice-President, we
acknowledge as fact that no treatment should be made to such funds that were
described at length between the exchange with Sen. Ramdeen and the hon.
Attorney General, then we also must acknowledge that if the banks are going to be
paying interest on those funds, they have to first make a profit on those funds
before they can pay interest. Banks do not exist to give you and | money for free.

So therefore, if the bank is not supposed to be treating with those funds but
they are taking those funds and generating profit, then they are doing so illegally,
because they are not supposed to be treating with the funds in the first place. So,
that is in essence profiteering and whilst persons might—some persons may feel
that it is a small issue, the sum of funds that we are dealing with will in no way be
small, all right? A simple timing issue can mean a hundred million dollars, based
on the accounts of the Auditor General’s Department. And if they are paying 1 per
cent on that, that is $1 million they are making $15 million probably depending on
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who they are lending it to, if it is a contractor, for example, they are making $15
million on the people’s money, okay? And the point is that is wrong and should
not happen. So that is something that needs to be addressed going forward.

| just want to close by responding to a point made by Sen. Simonette. | did
say it was two-pointed—{Interruption]—“ah feeling bad”, I should continue, I
should dig up for more points.

Sen. Ameen: You have 40 minutes.

Sen. T. Obika: It is not my desire to go further. Now, it is a simple point and it is
just to shed light on an issue that was raised by Sen. Simonette and if he did not
raise it I would have added this to my contribution.

Sen. Simonette mentioned M-Pesa and bank penetration levels, okay, and
saying it can benefit persons in rural communities. Now, whilst that may sound
good and it may be relevant to countries in east Africa where M-Pesa is popular,
which is basically a mobile peer-to-peer money transfer service. According to the
World Bank, bank penetration level Global Findex Database 2017, which has the
hashtag Measuring Financial Inclusion and the Fintech Revolution, if one
compares the countries in East Africa—Uganda, Rwanda, Tanzania—their bank
penetration levels—this is adults with a bank account or an account, a financial
account—are 59 per cent, 50 per cent and 47 per cent in the case of Uganda,
Rwanda and Tanzania respectively.

And then the gap between the rich and the poor in those countries range
from 20 per cent to 16 per cent. So you may find that the bank penetration levels
among the poor or the lesser, the persons of lower income, is below 50 per cent,
okay? From 35 to 50 per cent in those instances.

The only country where the bank penetration levels are high is Kenya which
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| am sure Sen. Simonette probably was referring to which is on par with Trinidad
and Tobago at just over 80 per cent; however, most of that is attributable to
M-Pesa and not necessarily bank accounts. So persons in Trinidad and Tobago at
81 per cent bank penetration would have bank accounts or credit union accounts or
other types of financial intermediaries.

7.45 p.m.

So, therefore, we are not a country where we have low penetration of those

in the financial sector, and the gap between the rich and poor in Trinidad and
Tobago is only 6 per cent. So, for example, the rich may have 87 per cent
penetration and the poor may have 75 per cent. So, it does not necessarily apply—
the argument that he was making. Whilst it was a good argument for other
countries, it does not apply to Trinidad and Tobago because we are a more mature
market in terms of bank penetration levels. And with those few points, Mr. Vice-
President, | conclude. Thank you. [Desk thumping]
Sen. Dr. Dhanayshar Mahabir: Thank you very much, Mr. Vice-President. Mr.
Vice-President, | shall be very short, and although the Attorney General is of the
view that | cannot speak for less than 40 minutes, today | shall advise him and he
shall be convinced that | do have that capability.

Mr. Vice-President, electronic payments are convenient, and it has to be the
objective of all of us in the society to allow citizens as they transact business with
the State, all arms of the State, the opportunity to use the conveniences offered by
modern technology. Cash is cumbersome, cash is solid, cash is liquid, it can
disappear. It is not the most efficient means of payment. There is a place for it
when you want to buy a snow cone, of course, but in other areas you would find

that use of the electronic payment is efficient.
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The problem with this, Mr. Vice-President, is that while there is
convenience, there is a measure of expense associated with the payer. There may
also be a measure of expense associated with the receiver, but usually with the
payer, there is some expense. And when you look at bank fees, the fees that banks
charge for the use of their LINX system, and if we are to disaggregate it, we would
see that it could very well be in the hundreds of millions of dollars in Trinidad and
Tobago. | have argued that we do need to regulate the fees so that the fees in some
way, Mr. Vice-President, bear some semblance, some relationship to the cost of
providing the service.

So when, Mr. Vice-President, | see a document presented before me by the
hon. Attorney General, presented today, | see the following:

If paid into recipient’s bank account $4; if paid into CourtPay Merchant
Bank, $6; if paid into CourtPay Closed Loop Pay out Card, $5. | ask myself a
simple question: where did this $4, $6 and $5 come from? How was it
determined? What were the calculations? Were they transported from what the
banks currently charge now to what | must approve in the Senate for what citizens
must pay when they use this system?

| want the convenience, but | would like to know: Did the Central Bank have
a role? We do not regulate the fees of the financial institutions, and when one does
not regulate the fee, one assumes that the competitive marketplace will set a fee
that is fair and is reflective of cost. That is the nature of commercial enterprise, but
our financial institutions now constitute an oligopoly and the fees are similar. And
| would like to think, Mr. Vice-President, that the $4, $5 and $6 charged for the
transactions which will be giving the people conveniences, which | have absolutely

no quarrel with, I would like to know how much of this is the cost of the service
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and how much of this is an excess. And if it is an excess and the excess is going to
be received in some way by the Judiciary, is the excess going to be transferred to
the Consolidated Fund where, in my mind, it legitimately belongs? Should the
Parliament not have a role since we are saying that these are the fees that you are
going to pay, should the Parliament not have a role in looking at these fees,
debating them and determining whether they are fair or unfair?

Mr. Vice-President, one may say | am quibbling about $4, $6 and $5 fees,
but when one looks at the financial economy and you see the number of
transactions—I do not have enough data before me to know how many transactions
will occur in the Judiciary with these fees—but | would imagine it is enough to
justify a company offering the service so that it can earn some profit based upon
the fees and based upon the projections of how much business it will generate on
account of what it charges.

Is there going to be a surplus? If there is a surplus, | would like to know to
what use is this surplus going to be allocated and every fee we know, every
administrative charge, in my mind, should—and | am coming to the amendment
that 1 would want to recommend, very short—every administrative charge in my
mind that we impose upon the citizens should have the scrutiny of the Parliament
or at least of the Central Bank.

So this is a golden opportunity as, Mr. Vice-President, we are making
electronic payments now more and more the norm across the entire country, |
would like to think that the fees associated with these payments are not monopoly-
type fees that the market will bear. | would like the fees to be close to the cost of
service so that the people will have the convenience and, at the same time, there

will not be excess profit being generated.
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And one more point on this issue, Mr. Vice-President. | see the following.
If the payor is paying by credit card at CourtPay enabled kiosk or online, 0.8 per
cent of the payment plus $1.75. Who came up with this 0.8 per cent? How did it
come to be? So someone is paying with his credit card. He has the regular interest
charges on that, but simply by paying with your Visa or MasterCard, you have to
pay 0.8 per cent. So, it is not as if it is a small issue. If the payment is $10,000,
that is another $80 in the fee. | simply would like to know—and 1 think, Mr. Vice-
President, this is very reasonable—how did the drafters or how did the Judiciary
come up with 0.8 per cent and why did they consider this to be fair?

What occurs in other jurisdictions, the information is not there for me. |
would like to know why a percentage at all when you pay with the credit card.
Why can you not simply pay with your credit card and the $4, $6 and $5 fees will
kick in, but here you have $4, $6 and $5 plus for a $10,000 payment you have to
pay an extra $80. So, Mr. Vice-President, the issue of the fees is contentious for
me.

And the second issue that | want to raise is this. There is something in the
business world known as a teaser rate. A teaser rate is a small rate that is levied,
and once there is an agreement, once | pass this piece of legislation, what is the
process which will enable the court to change these fees from $4 to $8 to $6 to
$10? What prevents the court then from moving away from the Schedule
presented to me today to one where the fees are tripled or quadrupled?

And, again, am | simply going to agree to a law on the basis of convenience
when | do not know the method by which these fees are going to be adjusted in the
future? | would like to know and | want to put it on the record, | would like the

method to be transparent. Everything about these fees, which are now opaque, |
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would like to see being made transparent, because there is nothing in the law which
says that the fees, once established, are going to be fixed forever and changed by
whom. | do not know.

Maybe the Attorney General will let us know how these fees are going to be
adjusted. Who has the authority? What is the role of the Parliament? What is the
role of the Central Bank? Is it going to come in a budget presentation subsequently
to say that we will be adjusting these fees? | do not know, and before | agree |
need to know.

And, in this context, Mr. Vice-President, again, this vexing issue of clause
4A. You see, when the Bill was presented, | had very little that | could add or
subtract from what was presented to me two months ago, but this morning and
consistent with everyone, there were certain additions. For the first time, | saw the
term “financial intermediary”. In the original Bill, I saw the term only “banks”.

If I look at the particular Bill, we spoke about a custodial bank account and |
am speaking about the original, Mr. Vice-President, in the name of the Judiciary of
Trinidad and Tobago at a commercial or other bank in Trinidad. So, we refer only
to banks, and by that | understood the banks which were regulated by the Central
Bank. Now, | know there are banks that are not regulated, maybe the Eximbank
and the Mortgage Bank and so on but, in general, I think the spirit of this law was
that we were dealing with regulated banks. Now we are dealing with financial
intermediaries in the new law, and the financial intermediaries are not necessarily
regulated by the Central Bank.

My understanding is the regulation of these intermediaries—and | await the
Attorney General to indicate if there is any regulatory mechanism for these

financial intermediaries because, Mr. Vice-President, when we are entrusting
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moneys to any financial institution—and | think we ought to do that—I would like
to know that they operate under certain rules so that if they were to become
bankrupt, the public moneys are not imperilled.

The Central Bank has rules so that if a bank finds itself in difficulty, the
Central Bank will dip into reserves to ensure that depositors are not in any way
compromised. So these financial intermediaries cause me some concern because
of the regulation. It may not be the most likely thing, but in the event that it
happens, | would like to know that they are operating under rules similar to banks,
the rules under which banks operate.

Clause 4A mentioned the Exchequer and Audit Act. | will, with your leave,
Mr. Vice-President, recommend an amendment. You see, 4A says:

“The Exchequer and Audit Act shall apply to this Act and in the event of

conflict between this Act and the Exchequer and Audit Act, this Act shall

prevail.”
My amendment for the consideration of the Attorney General is this. Clause 4A
should now read:

The Exchequer and Audit Act shall apply to this Act.

And | think if the Exchequer and Audit Act applies to this particular Act, the
concerns that | have raised, the issues of any surplus being generated, misuse of
funds will come under the ambit of the Exchequer and Audit Act. And while we
are working on the regulation of all transaction fees and all bank fees, | think the
Government ought to move in that direction now, so that the public interest can be
defended. We must always ensure that the Exchequer and Audit Act applies to all
areas in which moneys are involved and in which we are acting in the public

interest. Mr. Vice-President, | thank you. [Desk thumping]
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The Minister of Agriculture, Land and Fisheries (Sen. The Hon. Clarence
Rambharat): Thank you. Thank you, Mr. Vice-President, for allowing me to join
this debate on this Bill, the Payments into Court Bill, 2018. Mr. Vice-President, |
want to make two points as I open, the first is to use the word, “boogeyman”.
Sometimes the little children say, “boggieman”, and when I listened today, this Bill
provoked a lot of “lagahoos” and “douens” and so on. For example, without much
to say on the Bill, Sen. Ramdeen invoked the 1 per cent, as the 1 per cent being the
people or the group motivating this piece of legislation. | heard Sen. Obika, in the
absence of anything to say, talking about profiteering.

Mr. Vice-President, even a phone card involves a user fee. As you travel
around the world, sometimes you buy a $50 phone card, and if you “ch move” fast
enough and use it, the user fees and connection fees, as the call moves around the
different geographic region, it attracts different charges, and in two minutes your
$50 card gone. PayPal, Trinidadians are very sophisticated people. We have been
using PayPal. It comes at a cost. CourtPay comes at a cost.

8.00 p.m.

So this thing about profiteering and overpayment, and the 1 per cent, that is
“lagahoo talk”. Mr. Vice-President, the real crux of the matter here is that for a
developing country, between 2000 and today, we have managed to put in our
legislation one Act dealing with electronic transactions. The first attempt was
under then Attorney General, Ramesh Lawrence Maharaj, Electronic Transactions
Bill, 2000; that lapsed. And the second—and | credit my friends—the Electronic
Transfer of Funds Bill, 2000, which lapsed. | credit my friends for the Electronic
Transactions Act, 2011. That is all we managed to do in 18 years, and what we are

dealing here with is something that should have been dealt with across the State a

UNREVISED



212

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. The Hon. C. Rambharat (cont’d)

long time ago, and it is the cost of transactions.

When you think about it, and, you know, as | was going through my
thoughts on the matter | actually found, surprisingly, and | do not normally
associate myself, but | found the contribution of Dr. Moonilal on the Electronic
Transactions Bill, 2011. | found the contribution, and he spoke on Friday,
February 11, 2011, and, well, he took a long time to get to the point. But when he
did, Dr. Moonilal was making the point about—and | heard some of it today about
the fact that it cost—for the State to accept a $5 payment—paper, voucher, double
voucher, triple entry, double entry. Everywhere the State under the Exchequer and
Audit Act—this is my second point, I am still on the “lagahoo” point—every time
the State accepts $1 you need a special building, a special set-up with glass, and
this, and that, and a vault. But you also need security.

You also need security. That is why in this country today—I could tell you
from my experience. When | came in as Minister we had a company called
Seafood Industry Development Company. They operated an ice machine in Sea
Lots. Monthly sales of ice, $11,000; monthly security, $83,000. | did not just
close down the ice machine. | closed down Seafood Industry Development
Company. Caroni Green, cost per pound to produce a pound of pepper, about $87
a pound; highest price, $3 to $4 a pound. The transaction cost of doing business,
that is what this Bill deals with. When you lose your driver’s permit, for example,
and you have to go to the JP in the court for an affidavit, you have to go by the
Revenue Office to pay a $2 fee, you have to go by the post office to get a 50 cent
stamp, and then you have to go back to the JP and swear this affidavit. That is
what this is about. This deals today with court, but 15 years ago we should have

brought a single piece of legislation modernizing the way the State deals with the
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matter of revenue and expenditure.

So this Bill is about the cost of transactions, not only the cost of sitting
behind a glass and collecting, but the cost of standing in front a glass and paying,
and that is what electronic payments, that is what it is meant to eliminate, the need
for somebody, paid by the State on this side of the glass, and the need for people
on that side using their time, maybe taking time off from the same State to stand up
in front the glass to give the State 50 cents, the security for which is $500, and the
voucher, double voucher and double entry system is $1,000. That is what this
Bill—and that is the tone of this Bill and the legislation of this nature, and Mr.
Vice-President, if | have to stand here every day for the rest of my term to only
deal with legislation dealing with electronic payment, my time in this Senate would
have been properly well spent. [Desk thumping]

Mr. Vice-President, | am very disappointed that so many of my colleagues
could anchor their arguments today in the Exchequer and Audit Act, almost
60-year-old legislation. Computers became mainstream in this country about the
year 2000, the Internet a few years after. We have had from 2000 to now about six
amendments to the Exchequer and Audit Act. Nothing in that, from section 48 of
that Act which deals with revenue, and lower down in the Act which deals with
expenditure, nothing in there is modern. The reason, | believe, and the Attorney
General has already conceded the 4A, or intends to make changes, but the reason
why this Act should stand apart from the Exchequer and Audit Act is because the
Exchequer and Audit Act is useless. Have you heard about a public servant being
surcharged? | heard Sen. Haynes asking about overpayment. What is the system?
How do we deal with overpayment? Well, read the Auditor General’s report.

Year after year, millions and millions and millions in overpayment. How is that
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recovered? And if we have a system of electronic payment, a system by which, in
real time, we could analyse and assess revenue collection, and analyse and assess
what goes out, we would stand a better chance of managing the taxpayers’ funds.

The problem with it is that many state enterprises, week after week we sit
here and state entities—we worry about the Government. The real bacchanal is in
the state enterprises, and Sen. Small is already shaking his head. When the reports
come years after—several years after—they know that there is no requirement,
there are no consequences. There are consequences on politicians who in their
Ministry bring reports to the Cabinet late. But there are no conseqguences on
accounts that are late and accounts that are not audited, and so on. So instead of
collecting, instead of employing a massive accounts department to spend $1,500 to
collect 50 cents, we could settle once and for all a major issue in the state sector
which is that the Auditor General tells us that in most of our state entities and
Ministries the audit department is understaffed. Where you have 15 positions, you
have three persons doing there. So if we spend less resources and we have less
human resources, collecting 50 cents and making voucher for it, and triple entry
and double entry, and so on, we would be able to spend more time and more
resources auditing the returns from the electronic payments which are available to
us in real time.

The Exchequer and Audit Act, if any one of us, anybody who has any
experience in the Government system, that is the curse. That piece of legislation is
the curse, because the fact is that it does not allow us to use technology. It does
not allow us to improve what we do, and it is a source of all the corruption that
takes place because everybody working in the system understands that that will

never be effective. So, Mr. Vice-President, | dismiss all this talk about the 4 per
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cent and the 1 per cent, and the 50 cents and the $4.50 charge. | mean, that is
nothing compared—the people in Rio Claro will be very happy. And | agree with
Sen. Obika for once. You do not have to worry about people in the rural areas and
Internet, and so on. | have more difficulty on Long Circular Road getting proper
Internet access than in Matelot. So you do not have a problem with that. You do
not have a problem with the ability of people in this country to use the technology.

| always say—in fact, in our Ministry, when people talked years ago, when
we were dealing with the cane farmers in Caroni, for example, and people were
saying they will not use the technology and they will not use this and use that, but
all of them were using the technology to get a US visa and farmers all over this
country importing fertilizer from China, and doing this and importing, and buying
things on Amazon, and so on. This is not an issue. We have crossed that. The
Issue is that we have—the one thing remaining is that in this Senate and in this
Parliament we have to facilitate payments by electronic means, payment using the
technology so we get to focus on other things that would make our businesses
more efficient.

Mr. Vice-President, also in going back to Dr. Moonilal’s contribution. He
talked about a lot of things, about productivity, and that is obvious. He talked
about electronic payments in relation to wages and salaries, and being able to
account. For example, Mr. Vice-President, we know—I mean, it is a shame. | am
currently in a Joint Select Committee dealing with this issue of payment of
pensions to retirees, and the problem with it is that it is paper. So when you join
the Ministry of Works and Transport and then you are promoted in the Ministry of
Public Utilities, and then you go to the Ministry of Health, and every one of them

have a paper file lying in a drawer somewhere for you, and when it is time for your
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pension, a simple thing as an acting position, a simple thing as a mistake in they
missed five days of service, or they missed a period when you were on leave and it
was not accounted for, and all of that, and you reach retirement age and you exit
the public service, and then it is running all over the city looking for pieces of your
file to try to get a pension.

So if we were doing these things electronically, if at the end of the year we
were required to issue to somebody a certificate of service, if there were
consequences with not updating and not maintaining HR files, and so on, we would
be able to pay, like most modern societies do, pay people a pension at the end of
their service. But we rely heavily, whether it is the court, whether it is the
Ministry, whether it is BIR, Licensing Office, everybody, and | am on record, Mr.
Vice-President, as saying many people in this country will ensure that we continue
to rely on paper in the country to facilitate corruption. | could tell you that. | have
said it on the debates on the land legislation, and so on. Once you are not using
electronic means you do not have transparency. You are unable to track. You
cannot tell who is interfering with what, who is manipulating data and information,
and so on. So when we talk about a receipt—I heard criticism of clause 12 with
the person who makes the payment having to verify the records. You cannot ask
the man who made the error to verify the records. You have to ask the man who
made the payment. The person who makes the payment and gets the receipt has a
responsibility to ensure that what they paid in is reflected on their receipt. It is just
like going in the gas station and paying for $80 gas and not watching the pump to
see if you get $20 or $30. It is basic common sense. You cannot ask the maker of
the error to also be the corrector of the error. The responsibility rests on you, and

that is the simple intention of clause 12.
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Across the country, Mr. Vice-President—I will close with one example,
which is very, very real. | do not know if you have heard me or anybody else has
heard me talk about plant quarantine in our Ministry. Mr. Vice-President, we have
worked hard to bring the plant quarantine system. It means that if you have
agriculture material that you want to import—when | came in the waiting time was
about three years. If you had some seeds and you wanted to import it, or some
plants or something you wanted to import, you had to wait for three years. And
when we managed to bring that down with an online permitting system where you
could get a permit in one week, the plant quarantine officers used the tablets which
facilitated that and then they returned the tablets to the Permanent Secretary. And
when | wanted to know, well, what was causing all of this, | asked the Central
Audit Committee of the Ministry of Finance to do an audit, and two weeks ago |
got the report, and these people were dealing with ghost containers, ghost days.
You had people working overtime more days than there were days in the month.

Mr. Vice-President, the most frightening thing in that is the fact that in 2012
there was a regulation change to increase the fees that plant quarantine officers
could be paid, paid by the owners of the containers—the importers— a regulation
change, because we are so cumbersome that everybody here talking about coming
back to Parliament, and so on. We always have to go through one set of hoops to
change a regulation to allow you to collect 50 cents more.

8.15 p.m.

And in 2012, the fees were increased, and those fees were increased and
were to be paid by the importers to the officers. And from 2012 to last week, Mr.
Vice-President, nobody in the Ministry managed to do anything to implement the

regulation.
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So from 2012 to 2017, we the taxpayers have been paying those officers the
overtime charges instead of the importers doing that, incurring a cost of $10
million over that period. A simple regulation change made by Cabinet, not
implemented by public servants; that is one. Could you imagine?—and you are
worrying about $4.50 on a user fee? Millions, millions going down the drain on a
daily basis because people do not want to use tablets, they do not want to use the
technology, they do not want to swipe a card, they do not want to leave a digital
footprint and fingerprint, sorry, because they want to “tief”.

And this Bill, Mr. Vice-President, | wish we had one that covered the entire
public sector, that if you had to receive a cent in the public sector it must be done
electronically, so the Auditor General will have a much easier time in pinpointing
wrongdoing and accounting for the business of the taxpayers. | thank you very
much. [Desk thumping]

Mr. Vice-President: Sen. Ameen. [Desk thumping]

Sen. Khadijah Ameen: Thank you very much, Mr. Vice-President. Mr.
Vice-President, coming towards the end of this debate | do not intend to take my
entire 40 minutes, but | was really looking forward to the contribution of the
Minister of Agriculture, Land and Fisheries. | know he usually has valued
opinions on a number of issues, and I really thought that | would have gotten a
more substantial contribution in defence of this piece of legislation.

And not only the legislation, but the Government’s approach to bringing it
here. And particularly because before him, on his Bench, we really got some very,
| thought, very weak defence or very, very weak points from the Members of the
Government in defence of this Bill to make payments in and out of the court.

Mr. Vice-President, | want to start off by advising Sen. Simonette. | know

UNREVISED



219

Payments Into Court Bill, 2018 (cont’d) 2018.09.11
Sen. Ameen (cont’d)

he has his area of expertise, and there are contributions that he would have made in
his strong areas. | want to suggest to him that if he does not know about deadbeat
dads and how the system works that he should just stay away from pontificating.

And a lot of times issues that affect certain social groups find themselves
being criticized and you find armchair politicians and armchair solution givers
putting forward suggestions that are totally, totally disconnected. And | thought
Mr. Simonette’s contribution was very disconnected—Sen. Simonette, sorry—was
very disconnected, having worked with people who are directly affected, and who
have cause to work with the system either as social workers or as parents. There
are parents—moms or dads—in fact, both mothers and fathers pay maintenance,
not only fathers as was referred to by Minister in the Ministry of Finance, Sen.
Allyson West, you know, and that is a misconception.

And quite a few of the Government Ministers gave contributions that really
were theoretical, and if you do not know about “de people ting”, you know, let
others make recommendations. | find it embarrassing, but what | also find is that it
reveals to the population how disconnected this Government is from the real
problems that face people. [Desk thumping]

Mr. Vice-President, | also thought—I mean this is the Senate. This is the
Upper House of Parliament and when a Minister, a government Minister, could
come here and talk about “lagahoo” and go on and on and talk about ghosts in a
department within his Ministry and all these things. And, you know, when he
made the statement that workers worked more days overtime than there were
months in the year, it reminded me of a recent statement by the Minister of Health
when he said that over 100 per cent of workers came out to work in the Ministry on
the Friday the 7". [Laughter] You know, this is PNM maths. [Interruption]
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Yeah. He is the one who also had 36 teeth in his mouth. But, you know, it just
reminded me of that. But | want to get back to the substance of it.

Although I do wish the Minister of Agriculture, Land and Fisheries, | do
wish that he makes some progress in treating with the issues that he mentioned
about ghosts workers, because those things are relevant and, in fact, many
Ministries face that problem. But this was not the time for it. This was not the
debate. There are other places where he could talk about his ghost workers and the
other problems. And coming here to suggest—nhe did not call any specific person
“lagahoo” but he spoke about “lagahoo” arguments. He referred to the
contributions of Members of the Opposition as “lagahoo” contributions, and that is
where he was going. So, he did not refer to any person as a “lagahoo”, but that is
where he went, and he went on and on talking, and he went round in a circle and he
was still talking about “lagahoo”.

So, to the Minister of Agriculture, Land and Fisheries, |1 know that the
debate on the Petrotrin matter has the Members in the Government a little
delirious, but we can do better than talking about “lagahoo” here.

| want to get into—Mr. Vice-President, a number of Members raised the
issue of the fact that the practice directive was given in May—practice direction,
sorry—was given in May, and many Members, | think, went into the details about
the fact that it is improper for the legislation to be coming now, and | agree with
that. But I also want to add, Mr. Vice-President, that while Sen. Mark said earlier
in this debate that the Senate is being used as a rubber stamp, | want to go a little
further.

The Members in the Opposition here, in this House, at least we are being

given the opportunity to contribute to the debate on this Bill to make payments in
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and out of the court because before this Bill came to the Senate it was in the House
of Representatives, and in fact, it was passed there in a most unceremonious
manner. And | saw the actions in the Lower House. Again, it is an abuse of
Parliament because that is not the intention of having a debate in the House of
Representatives where you have elected Members sitting. And there are several
pieces of legislation including this one that was not even on the Order Paper, and
because there was a walkout by the Opposition, the Government took advantage of
the situation and that should not have happened.
Mr. Vice-President: Sen. Ameen, | just want to caution you on that. The
procedures in that House is for that House. Members opposite would have walked
out, and Government would have followed a procedure. That is why you leave
whatever happens there, there. So, we are in the Senate, and deal with is before us
in the Senate and make your contribution in relation to that.
Sen. K. Ameen: Mr. Vice-President, | am guided, but there is a procedure for a
Bill to reach to us and | am not satisfied that the procedure in the Parliament to
bring this Bill to the stage where it is at was in keeping with the spirit of
Parliament and what Parliament is meant for. And | feel that the Opposition has
been abusing the system—the Government. [Desk thumping] Well they are soon
to be Opposition, very soon to be Opposition, but the Government has been
abusing the system. | am getting my practice in calling them the Opposition. They
will be in Opposition very soon. [Desk thumping] But, to me, this is a very clear
abuse of Parliament, and | want to advise the Government to desist.

If you believe in the legislation, if you believe in the intent, if you have good
intent, there is no need to deceive the Members in any House. There is no need to

deceive the public or any such thing, and | feel that that is what has been
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happening here. This morning we came very early prepared for a debate, and
shortly before the debate started we were—
Hon. Al-Rawi: Standing Order 46, Mr. Vice-President.
Mr. Vice-President: Yes. Sen. Ameen, the comment of deceiving the House.
Again, you are you talking about a procedure in the other House and then tying it
into what is here. But you cannot really say that the Government is trying to
deceive anybody in relation to a procedure that happens in this House or in that
House. So, just move on from that point.
Sen. K. Ameen: Thank you, Mr. Vice-President. So, Mr. Vice-President, | was on
to the point about the fact that this morning several amendments and several
changes came, and | know some of them might be small, but it has an impact. It
has a bigger impact. And | also feel that these things could have been sent to us
earlier. Even though we went on a break for an hour and 15 minutes, the lunch
break is usually an hour. 1 also felt disappointed that the Government would argue
with the Opposition for 15 minutes; | mean. So, | felt it was very—
Hon. Al-Rawi: Mr. Vice-President—
Mr. Vice-President: Sen. Ameen, at this late hour and on the point of order
raised, you have made the point that you are making now. You have made it. You
have been talking about it for a few minutes. So, if you want to get back to the Bill
that is in front of us, please, do so.
Sen. K. Ameen: Mr. Vice-President, | indicated that my point that I really want to
make has to do with what | see as an abuse of Parliament and what Parliament is
meant to be. Right?

Mr. Vice-President, I also want to put on record my support for the use of

technology in delivering services to the people of Trinidad and Tobago whether it
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Is to facilitate payment or to allow greater accessibility to programmes and
services.

So, in principle I would like to see more government departments including
the Judiciary, including Parliament, including any state enterprise, have a greater
availability, a greater use of technology in paying and so on. But | also, Mr.
Vice-President, do not want us to lose that accountability aspect of it.

| endorse the point made earlier that in terms of a concern that a person who
IS a contract worker, a contract officer, if you want to call it, in the Judiciary is
being assigned as a signatory. | feel it should be someone appointed by the Service
Commission.

| also, Mr. Vice-President, have a concern with why the Members must be
named in the legislation, and | know it actually it is a more secured thing, but very
often signatories can be assigned as an administrative procedure. So that those are
two sides of that argument so | want to disagree with the contracted officer being
assigned.

8.30 p.m.

Mr. Vice-President, several speakers on the other side, | know that they
speak about accountability and transparency and we see very different actions from
them. But what I think we can all agree on, is that while we want to be efficient
we should not lose the accountability aspect of making payments.

So, the system we set up, Mr. Vice-President, in my view, | want to ask the
question: Why is there the need for a third party? There are many Government
Ministries, there are many Government agencies, even state enterprises, regional
corporations who do have bank accounts, properly approved in law and they

facilitate payments, they facilitate LINX or cash payments over-the-counter at
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different banks and there is no need for a third party. And as far as | am
concerned, Mr. Vice-President, while | know that the Government and the
Attorney General will come and give an explanation as to why the choice was
made, the question is not really to the Attorney General, it is for population to
judge on whether it really is necessary.

My other question has to do with the procedure in selecting the company,
whoever the company may be. Having made the decision that there is need for a
third party—I know the Minister in the Ministry of Finance indicated that briefly in
her contribution that other banks were consulted or offered, | think she said, to be
part of the process and to a question as to why Republic Bank was selected. But
no one on the Government Bench made any reference to the procurement process
for deciding on the company. So that is something | hope that you could shed
some light on.

Mr. Vice-President, | also look forward to the committee stage because that
is the area where we can go through clause by clause and really get into the
nitty-gritty and the impact of each one. But in dealing with the whole spirit of the
Bill at this stage where we have the debate, | just want to ask the Government, |
want to plead with the Government, when you have something that you believe is
good, just come clean, just—give us some hope. We really are at a stage in this
country where people are getting so fed up of politicians and the Government,
well, I do not want to use the word “deceit” but the people feel deceived in general,
in the public—what is going on in the public life now and there is a trail of—
[Crosstalk]

Hon. Al-Rawi: 46(1), Mr. Vice-President.

Mr. Vice-President: | want to assume that you are in your closing statement. So
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If that is the case, continue.

Sen. K. Ameen: Thank you. Mr. Vice-President, any time you call out this
Government on their broken promises, “dey does get antsy”. And, Mr. Vice-
President, | just want to say that we see a trend with this Government, they do it in
Parliament, they do in public—

Hon. Al-Rawi: 46(1), Mr. Vice-President.

Sen. K. Ameen: And the public is getting fed up of it. And they would also get
fed up of it in Parliament. So, Mr. Vice-President—[Crosstalk]

Mr. Vice-President: Are you wrapping up?

Sen. K. Ameen: Yeah. [Laughter and crosstalk] “All yuh giving meh more
things to talk about. Doh leh meh start on Galleon’s Passage and doh leh meh
come on Curepe Roundabout. [Desk thumping] Doh let us go to dat.”

Mr. Vice-President, [Crosstalk] Mr. Vice-President, | feel sometimes you

could do a little more to protect the few Members of Opposition, sometimes. But |
want to thank you for the opportunity to contribute to the debate.
The Attorney General (Hon. Faris Al-Rawi): [Desk thumping] Thank you, Mr.
Vice-President. Mr. Vice-President, |1 wish to thank all hon. Senators for their
contributions. Certainly, | think that we are in a better place for having heard from
the hon. Members. Albeit, it is true that some had to stretch an argument here and
there. | think that it is nonetheless within the spirit of democracy to accept all
points of view and it is in that manner that | do take the submissions.

Mr. Vice-President, | will jump straight into the provision of responses
because a number of very important questions have been raised by Members
opposite in particular on the Independent Bench. Sen. Ramdeen also gave some

very interesting thought, reflection on some of the points raised in this Bill. Permit
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me to, in some instances, encapsulate together the arguments raised and in other
Instances, to disaggregate the arguments made as borne out from the contributions
of respective Senators.

Sen. Mark raised, as the first responder, a very important issue which has
occupied in a common way the submissions of many of hon. Senators opposite.
And that was the point in relation to, what is a proposed amendment to this Bill,
which is the inclusion of a clause 4A to the Bill. Before I get to that point which is
In common, it is shared by Sen. Prescott, Sen. Ramdeen, Sen. Chote, let me get to
the position that Sen. Ameen last raised. And that was a most spectacular
submission on the hon. Senator’s part, a most astonishing submission on the hon.
Senator’s part, that the provision of courtesy is to be viewed as an abuse of
process.

It was well open to the Government to stand up, deal with the Bill as laid,
listen to hon. Senators’ submissions opposite, then have the Parliamentary
Counsel’s team write down what I had anticipated what would have been said
anyway, provided it in the committee stage and then absolutely no complaint could
have been made. That is the course that Sen. Ameen suggests.

Sen. Ameen suggested that on the back of another most spectacular and
astonishing submission that there was a supposed wrongdoing in the House of
Representatives in causing that Bill to be passed in the manner that it was. And
she does so while saying on the one hand, the Bill should not have been passed in
the House of Representatives because the Opposition walked out. So let me get
this straight. The Opposition walks out of the Parliament, leaves nobody on the
Bench and they are not aware that the Parliament can still sit and clear the Order

Paper. | mean, you just cannot have it both ways. The people of this country have
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retained us, by way of elections and by way of appointments, to sit and do the
people’s business. If the Opposition chooses to abdicate its responsibilities to the
people of Trinidad and Tobago, that is the Opposition’s fault. That can in no way
be a transgression of the Government’s position.

Mr. Vice-President, let us treat now with the courtesy exercise in providing
the amendments in advance of the debate. The amendments provided in advance
of the debate, which my learned colleagues opposite now find odious for some
strange reason and cause them great complication to consider amendments to about
four clauses essentially. Those amendments are really intended to truncate time, it
IS an exercise in courtesy, it is in effect, the Attorney General’s Office going a very
long way forward.

Now, permit me before I dive to clause 4A to address something which | am
confident, my learned colleague Sen. Ramdeen did not mean in a pejorative way,
but I want to clear it for the benefit of both of us because | am sure he did not mean
it the way it came across or | heard it.

I wish to say that I am deeply indebted to the CPC’s staff, the Chief
Parliamentary Counsel staff. And I certainly do not think that they have brought
forward any lazy work or incompetent work and | know that we could never intend
an insult to them. Because these are hard-working public servants who sweat
hours on end and | could testify to that because | sit and work with them and have
the pleasure to do so. So | wish to put that on the record squarely for the public
servants who are here with us tonight. [Desk thumping]

Mr. Vice-President, there is a common point across several Senators and this
has to do with the proposal that we treat with, and Sen. Chote, asked for a reason

why, why we treat with a proposed inclusion of a clause 4A which says:
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“The Exchequer and Audit Act shall apply to this Act and in the event of

conflict between this Act and the Exchequer and Audit Act, this Act shall

prevail.”
Let me state why that has been put forward for consideration by the hon. Members
of the Senate. First of all, the Electronic Transactions Act which is not fully
proclaimed and which does treat with goods and services is yet to come into
operation, and because the Electronic Transactions Act having been passed in 2011
and not having been proclaimed up to 2018, because there is a significant amount
of work to be done, that particular piece of legislation must be factored alongside
the fact that there is a World Bank project afoot to map out the Treasury approval
of whole of Government electronic fund transactions. Because that work product
Is something which the Treasury flagged as something which may eventually at
some date in the future fall to be in conflict with this particular Bill, the CPC
himself advised that it would be a step in a cautious way to include the language in
clause 4A.

Both the Judiciary and the Government specifically intend that this Bill, if it
becomes an Act of Parliament, ought to be subjected to the rigours of the
Exchequer and Audit Act. In those circumstances, | rose and interrupted and |
thank Sen. Prescott for allowing me to do it, to indicate that | personally and on
behalf of the Government, am not, and the Government is not, wedded to the
concept of having clause 4A as a proposed amendment. Because we specifically
intend to have the Exchequer and Audit Act govern this particular law.

But stick a pin as | address the argument raised by Sen. Mark. Sen. Mark
went on in his usual manner to allege that there was some subterfuge and sabotage

of the law and that the Exchequer and Audit Act was being sabotaged. But, Mr.
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Vice-President, section 2 of the Constitution of the Republic of Trinidad and
Tobago declares the Constitution as the supreme law. The provisions in sections
112 to 116 of the Constitution, which treat with public moneys and in particular
under section 116 which introduces the person and the office of the Auditor
General, that is the supreme law of Trinidad and Tobago. And the clause which
follows section 4A as it was proposed by the Government is instructive because it
Is, forgive me, it is clause, yes, clause 5:

“(4) Custodial Bank Accounts shall be public accounts for the purposes of

section 116 of the Constitution.”

So | must remind my learned colleagues that the Constitution as the supreme law,
the Auditor General as the person, an office holder under the Constitution having
oversight over public accounts has full position in here. The Exchequer and Audit
Act being an Act of Parliament from 1959 is not the Constitution and it has in fact
been amended in a material way in 2014 and subsidiary legislation in 2015 by the
introduction of Part IV to the Exchequer and Audit Act, IVA to the Exchequer and
Audit Act. So it is a moving target in the Exchequer and Audit Act.

All of that said, supremacy of law said, it causes us no difficulty to abandon
a proposed amendment coming from the Treasury’s observations that we have the
IVA and therefore we are prepared to exclude it entirely from the Bill. The effect
of that is, that the Exchequer and Audit Act as it stands at present will be allowed
to continue to govern and operate alongside the constitutional provisions as | have
described in sections 112 to 116.

Sen. Chote, asked the question, why do we need this Act if we have the
Exchequer and Audit Act? And | had addressed that at the beginning of my
submission, in piloting this Bill, when | reminded that section 112 of the
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Constitution treats with the fact that it is only by an Act of Parliament that certain
things can be dealt with. And | said specifically because the other legislation treats
with more than the Supreme Court and the Magistracy, Court of Appeal, High
Court and Magistracy and includes courts of superior records, such as the Tax
Appeal Board and the Industrial Court, we brought this Act of Parliament.

8.45 p.m.

Now, Mr. Vice-President, there was a submission that we are to come clean,
and Sen. Ramdeen spent quite a bit of time traversing an argument to that effect.
Sen. Ameen, in her stretched contribution, also made that allegation as well.

Mr. Vice-President, this is not the first time that those very submissions
were volunteered. In fact, the exact tenor, tone and content of the argument are to
be found in a letter coming under the hand of the Department of Court
Administration, Legal Unit of the Judiciary, written to an attorney-at-law who
appeared on CNC3 television on July 04, 2018. And the Judiciary wrote to the
attorney-at-law saying that there was an interview with Ms. Hema Ramkissoon on
that particular day and in that, the attorney made allegations that the Payment into
Court Bill being for maintenance only was without underpinning legislation; that
there was an illegal payment structure by CourtPay, WiPay, TTConnect; that the
Judiciary is breaking the law; that there is no legislation in place; that the Family
Law (Guardianship of Minors, Domicile and Maintenance) Act does not permit
custodial bank accounts which CourtPay envisages; that there is a practice guide,
March 18, 2018, the very content Sen. Ramdeen referred to; and then she made
reference to the Practice Direction.

The attorney went on to say that the Judiciary has no authority to have

transaction fees; that it is illegal to accept payments; that the Bill is an admission
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that there is no power to collect the money and to fix transaction fees; that the
court’s intention to take cash out of the court system once you top up, that money
now goes to WiPay account.

Mr. Vice-President, everything that the Opposition has come to parrot today
was said on CNC3 television on July04, 2018. And the Judiciary—and | am going
to read this into the record—wrote and said this:

In light of the following statements, particularly your references on several

occasions to illegalities or unlawful practices endorsed by the Judiciary,

kindly indicate to what breaches you refer—both, so that clarification can be

given and so that any helpful suggestions may be addressed.
Mr. Vice-President, that was on July31, 2018. Today is the 11" of September,
2018. There has been no response. That is now to be joined by my question which
the hon. Senators permitted in giving way—and | thank them for that—of asking,
“Well, what exactly is illegal in this CourtPay system that you are talking about?”
And the argument advanced, as | have distilled it—and please feel free to correct
me if [ have got it wrong. The argument advanced is, “Look, this Custodial Bank
Account is a problem and the fees are a problem.” And Sen. Ramdeen—and |
thank him for it—assisted us by quoting section 78 of the Supreme Court of
Judicature Act. Section 78 of the Supreme Court of Judicature Act follows section
77; 77 is where you can make rules of court, the Chief Justice doing so with certain
persons. And 78 says—and | want to read into the record what 78 says. 78(1)(a):

“Rules of Court may be made under this Act for the following purposes:

(a) for regulating and prescribing the procedure, including the method of
pleading, and practice to be followed and the fees to be taken in the

Court of Appeal and the High Court respectively in all causes and
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matters whatsoever...”

But, Mr. Vice-President, the fees that are being referred to in the Practice
Direction of May 18 , 2018, which is a lawful Practice Direction because the Civil
Proceedings Rules, 1998, as amended, permit the hon. Chief Justice where there is
no express provision in the rules—and there are none—to issue a Practice
Direction. Those statements in the Practice Direction are for the payment of fees
under the CourtPay system in maintenance matters going to a third party. They are
not the fees that go to the Judiciary. The Judiciary is levying no fee in this
transaction because this Bill, this CourtPay system which is a stand-alone feature
which people have alleged to be illegal, that CourtPay system, from my
understanding of the Judiciary’s argument as to the legality of it, is entirely legal.
And why is it legal?

Number one, it relates to maintenance payments. Number two, it is an order
by consent of the parties so embodied. Number three, it is in compliance with the
Practice Direction which has been lawfully issued. Number four, there is no need
for Rules of Court per se in accordance with section 78 of the Supreme Court of
Judicature Act. Number five, it has been utilized on thousands of occasions over
umpteen years where the Judiciary has embodied, by consent of the parties in
maintenance matters in the High Court only, payment by way of standing order
from one bank to another. And that fee to the third party bank is embodied in the
order. So | cannot accept, for the life of me, that that fee for a standing order can
be any different specie of fee if it is a court payment structure. It just makes no
sense. And | dare say that that is why nobody has challenged the CourtPay
structure in the High Court only. | dare say that that is probably the reason so.

To answer Sen. Mark’s position, the Attorney General’s office has nothing
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to do with the establishment of CourtPay. We applaud the establishment of
CourtPay because, contrary to what Sen. Ramdeen says, it is very much so for the
bank-less, for the bank account-less, for people who choose to voluntarily
participate in that court order which they, by consent agree to, because they weigh
up the options of whether they want to spend two days in a line, or spend $4 on a
transaction fee. And that is a matter for them. It is the same reason why the courts
have, for umpteen years, done standing order arrangements which obviously have a
fee.

Now, Sen. Ramdeen made a statement which | am compelled to deal with.
Who are the people behind CourtPay? This is for the 1 per cent. That is for the 1
per cent. Mr. Vice-President, let me tell you who is behind CourtPay.
Shareholders of WiPay: Aldwyn Wayne, 23 per cent of the shares. | will explain
for the benefit of those who will read the Hansard umpteen years later. In
Trinidad and Tobago, the expression “l per cent” is targeted towards the
Syrian/Lebanese community, or Arab community of Trinidad and Tobago.
Aldwyn Wayne is 23 per cent and he is certainly not a member of that community.
Aldywn Wayne Jr. owns 27.5 per cent. And | am told that both of these
Trinidadians are, in fact, persons described as “black Trinidadians”. That is 50 per
cent of the company above. Jesse Sethu, a member of the East Indian community,
owns 27.5 per cent. And guess who owns 20 per cent of the company—Gerald
Hadeed, ex-Senator on the UNC bench. [Desk thumping] Minister of Government
in the UNC government, Gerry Hadeed is the owner of 20 per cent.
Hon. Senator: Ohhhhh!
Hon. F. Al-Rawi: So that is the percentages. That is the people. [Interruption]
Irrelevant who directors are, my learned colleague. It is shareholders. They are
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the ones who profit. [Crosstalk] So Gerry Hadeed, who sat right where Sen.
Hosein is right now—

Mr. Vice-President: Sorry, Attorney General. Just the rumbling, as much as it is
allowed in relation to comments that may be made, in the process of a debate
cannot get too loud so as to interrupt the person contributing. Attorney General,
continue.

Hon. F. Al-Rawi: So that deals with the so-called percentages. Okay? But in any
event, certainly the Government is not behaving—Dbecause we have no role in this.
WiPay is not selected by us, is not procured by us. It is procured by the Judiciary
and there was, | am informed and | believe, a competitive tendering process which
would stand scrutiny. Because nothing that the Judiciary does could not have a
competitive tendering process. That is as nonsensical, as inane, as bereft of value
as the submission made by my learned colleague, Sen. Wade Mark.

When Sen. Mark was speaking earlier about the Judiciary having to answer
questions about its procurement and the Auditor General’s Report, Sen. Mark
referred, quite astonishingly, to the Auditor General’s Report for 2015 which spoke
about the procurement which could not be answered for an empty building—it was
empty for three years—which the hon. Senator complained about, and he gave us
the figures: $3.1 million in rental—Auditor General’s Report for 2015.

Let me tell you what that is about. The office of the Attorney General,
under Attorney General Anand Ramlogan, rented a building, did not put the
contract into place, because the Attorney General's office is the line Ministry for
that; did not report to the Auditor General; could not produce it; paid rent for three
years straight without occupying the building. And | agree with Sen. Mark: That
should be condemned. But that is Attorney General Anand Ramlogan, whilst my
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learned colleague was sitting as Speaker in another place. He had nothing to say
then. Problems now.

The hon. Senator went on to a number of issues, talking about procurement
and talking about the Auditor General. But, Mr. Vice-President, everything that |
can distil out of Sen. Mark’s submission related back to what? They could not find
a book; they could not find a transaction. But this Bill seeks to have that obviated
by having a permanent electronic record available which can assist on an account-
clearing basis and reconciliation basis, on a daily basis. For the gentleman or lady
who is paying a maintenance payment who “cah” find the receipt of having paid
the maintenance because the book lost in the Magistracy, who finds himself or
herself the subject of a warrant for non-payment of maintenance, they could pull
out their bank statement and their credit card statement or debit card statement and
say, “Look, I paid”—for the first time.

So, Mr. Vice-President, | take no comfort in the submissions offered as
examples by my learned colleague, Sen. Mark. But it was really Sen. Prescott who
asked a number of far-reaching questions, and permit me to treat with those. Sen.
Prescott’s submission is that the Exchequer and Audit Act has public moneys.
Public moneys is to be considered as public moneys in respect to both species in
that bifurcation: revenue and trust. And insofar as public moneys can be treated
with by the Minister of Finance, who is the Treasury under the Exchequer and
Audit Act, Sen. Prescott asked the question, whether we needed to disaggregate the
treatment of Consolidated Fund moneys, particularly in respect of in-trust
accounts; whether that could be—and he borrowed the colloquialism that |
volunteered—whether it could be huffed by the Minister of Finance.

And | want to say that it cannot be huffed by the Minister of Finance,
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because it is in trust. It could never be appropriated by an Act of Parliament
because the Treasury Rules prescribe the manner in which trust accounts must be
managed. And the Treasury Rules and mapping procedures, that is, the Exchequer
and Audit Act, the Financial Regulations, the Electronic Transactions Regulations
of 2015, that tripartite arrangement of laws says that you cannot treat with that, that
way. So it could not fall into the pot.

But | want to go further and say that | can find no example of law where
trust accounts are specifically stated that, “Look, these cannot be appropriated by
the Minister of Finance.” And let me give the best example of it. Mr.
Vice-President, what is the time | must end?

Mr. Vice-President: You end at 19 past 9.

9.00 p.m.

Hon. F. Al-Rawi: Thank you. Very importantly, following from the Kirvek
decision, which is the Privy Council decision in 2002, an Act of Parliament came.
It is Act 30 of 2005. Let me tell you what that Act did Sen. Prescott, through you,
Mr. Vice-President. It repealed Court Funds Investment Act. There was a specific
piece of the legislation which was Chap. 7:06. It was called the Court Funds
Investment Act and that Court Funds Investment Act was the standalone piece of
law that allowed the court to create funds under legislation. And that piece of
legislation which was repealed—albeit it was pre-independence legislation—also
did not have the “notwithstanding the Exchequer and Audit Act you can do this” or
the “disaggregation of treatment if you look at section 112 of the Constitution”.

And why was this Act repealed? It was repealed because Act No. 30 of
2005 amended the Supreme Court of Judicature Act to specifically introduce

sections 24A and 24B, and 24A and 24B treat with the creation of investment qua
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trust accounts. And here is what they say:

“Notwithstanding any written law to the contrary, all moneys paid into High

Court in any cause or matter, and all moneys paid under the control of, or

subject to any order of the Court or a Judge or Master of the Court, may be

invested—

(@)  in securities that are authorised by the Rules of the Supreme Court or
by any written law for the investment of moneys under the control of
the Court;

(b) Dby depositing such moneys in an interest bearing account in a
financial institution...”—stick a pin.

Not the Treasury, not the Consolidated Fund. This law said you can use an
account in any financial institution. A financial institution is one licensed and has
defined in section 2 or section 3 of the Financial Institutions Act, Chap. 79:09,
which is an Act of Parliament of 2008. Unstick the pin—

““...as defined in the Financial Institutions Act, to the credit of an account in

the name of the Registrar of the Supreme Court or in such name of as a

Judge or Master of the Court shall order, with the addition of the words ‘in

trust’ to the title of every such account.”

What does that translate to? | can verify now that the Judiciary has informed, and |
verily believe, that we have thousands of custodial bank accounts in the Judiciary
over years aggregated, hundreds at present. All of these accounts have existed for
over 21 years without complaint by the Auditor General, and importantly | note in
the submissions adopted by my learned colleague, Sen. Prescott, the submissions
of the Law Association of which Sen. Prescott has indicated he is an executive

member—[Interruption]
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Sen. Prescott SC: Council.

Hon. F. Al-Rawi: Pardon?

Sen. Prescott SC: Council.

Hon. F. Al-Rawi: Council. Forgive me. The Council of the Law Association—
their submissions make no issue between practice direction or rules or the fact of
custodial accounts per say.

The Law Association’s submission was do not use the contract officer
because the contract officer in the person of the Deputy Court Executive
Administrator does have not the benefit of Service Commission backing—JLSC or
Public Services Commission. But most respectfully, the very law which we want
to have as priority law, the Exchequer and Audit Act, the Exchequer and Audit Act
says what in the regulations? Section 20? Anybody, contract officer or public
officer, can be authorized by the Treasury to be an account holder. That has been
the law for 59 years. If you look at the Exchequer and Audit Act in sections 3 and
4 where any person is referenced, 59 years, and that has been the law since 1965
when we had the financial regulations. No need to trust me. That has been the
law. So most respectfully this nouveau argument by the Opposition now that must
have the Service Commission backing and surely it cannot be that much, and most
respectfully, Sen. Prescott, in your charming way of saying that banks prefer less
than more in terms of signatories.

Mr. Vice-President, as a Minister, as an office holder under section 79 of the
Constitution with responsibilities entrusted to me by the hon. Prime Minister in the
current office that | hold, I have to sign a number of documents. If one could be
permitted to see the number of boxes that | trawl through while | am sitting here in

Parliament. | have 950 direct employees and | have to sign every single piece of
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paper and | can tell you, all ministerial notes, or litigation, or legislation, the 19
bodies that | supervise, really and truly, less is not more. One person to handle
those administrative functions is back-breaking, and to ask the Chief Justice, or
Chief Magistrate, or Registrar to sit on all of these things is just not workable.
Why? Because we have “divisioned” out the courts. We have gone from Supreme
Court and we have created now and we have up and running a criminal division
Act, a Family and Children Division. We are about to bring a probate division.

Mr. Vice-President, we are treating with road traffic offences, and | make no
apology for doing that. This year we will be able to remove 77,000 cases which
come every year from motor vehicle traffic offences out of the courts. [Desk
thumping] That is nearly half of the 143,000 cases that come every year. | am
very pleased to say | am going to do that, and the Government of Trinidad and
Tobago is going to do that because we have been saying that it is insanity to have a
bottleneck court. So the “divisioning” of courts is part of the architecture.

Mr. Vice-President, the Opposition claimed paternity of the Family and
Children Division Bill—open paternity—and then now have problem with
“divisioning” where we have administrative structures. It was the Family and
Children Division Bill, using the Deputy Court Executive Administrator that the
Opposition claimed credit for when we passed it in 2016.

Sen. Ameen: Why are you shouting?

Hon. F. Al-Rawi: Sen. Ameen, you are telling me about shouting? “You doh
hear yourself?” Anyway, at least it is not a shrill. But, Mr. Vice-President, how
could the Opposition be as boldfaced as they are and say on the one hand, “Nah,
nah, nah, family and children division is our work”. They claimed—not paternity,

they claimed maternity of it, and then come now, having passed in the Family and
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Children Division unanimously in 2016 the creation of a contract Deputy Court
Executive Administrator, now come to tell us, ‘“Nah, nah, nah, ah want a
permanent backing”. What is it? Yes or no? Black or white? It is like Sen.
Hosein asking: “Can this law be proclaimed? Will it just sit in abeyance?” And
then he is saying “Come clean. “All yuh operationalize the law already in

2

CourtPay and you are now coming.” Which is it, Sen. Hosein? Make up your
mind.
Sen. S. Hosein: You know, maybe you should be a bit more honest. | spoke about
the e-filing—{[Interruption]
Hon. F. Al-Rawi: Would you like me to give way? Go ahead.
Sen. S. Hosein: Mr. Vice-President, | would correct the record. | asked the
Attorney General about—this Bill is in two folds, one which deals with online
payments, the other deals with e-filing with respect to the court’s system, filing of
electronic documents in court. | asked if that part of it would lay in abeyance.
Hon. F. Al-Rawi: Thank you. That is not what the hon. Senator distinguished.
That is quite a reasonable submission. The hon. Senator did not say that. Maybe it
was youthful exuberance on his part, maybe it was egging on of his colleagues next
door, but what | can say, that submission | can accept. And e-filing, Mr. Vice-
President, | wish to put onto the record, e-filing in the Caribbean Court of Justice,
which the hon. Senator referred to—I mean again Senator. Your party line is that
you will never accept the Caribbean Court of Justice. Let us start there.
[Interruption] Secondly, Mr. Vice-President—if you are giving pepper, you have
to learn to take it young man. So let us treat with this well. [Crosstalk] Hon.
Senator.

Mr. Vice-President, the point is, first of all, the fact is—Caribbean Court of
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Justice, I do not want to hear it from you because you do not support it. Second
thing, you cannot do e-filing without e-payment, and the hon. Senators opposite are
adamant that this Bill is not appropriate. So I “doh” quite know which way to take
the submissions. It is exactly like the submissions volunteered in other debates,
which | would not revive, where they say yes in joint select committee
unanimously and then arrive in the Parliament and say, “No. Sorry. Hard luck. It
unanimous but ‘cyah’ agree to it.” I find that astonishing but not surprising with
my learned colleagues. So, Mr. Vice-President, | am not taking their advice on
that particular point too fast or in a hurry.

Sen. Prescott continued by saying that, very importantly, we needed to have
the—I have dealt with the Exchequer and Audit Act, notwithstanding the
separation of the in trust accounts, et cetera. Sen. Prescott asked for the Court
Executive Administrator and not the Deputy Court Executive Administrator to be
included. Most respectfully Senator, | have volunteered that there is an
impracticality in that approach, but all of the persons listed in clause 9 as it is
proposed to be amended, clause 9 in particular, those are persons who have been in
the system as contract officers for 20 years, operating the system, and they are
approved under the provisions of the Exchequer and Audit Act and there is
sufficient backing in that arrangement by Treasury’s specific approval for that
position to continue.

Sen. Prescott SC: Do you mean clause 9 or clause 6?

Hon. F. Al-Rawi: Sorry. Thank you, Sen. Prescott, | do mean clause 6. So clause
6(a), clause 6(b) in particular, the persons mentioned and | did note hon. Senator
your reservation in your usual sotto voce and understated charm that you said that

you had some concern with items three onward and that you had not accepted them
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out. But dare | say that the Judiciary has informed that these persons not only have
been working well, but have been lawfully appointed and are required to make the
system functional because of the sheer workload parameters.

Sen. Prescott raised a very important point. He asked about whether one
should consider a duty on the part of the bank to verify transactions, and that duty
the hon. Senator put went a little bit further to say “but perhaps we ought to
consider a guarantee that if it goes wrong that you do not lose twice, that
somebody would be put into funds for the loss”. But dare I say, on the manual
system when the receipt is given to you, the obligation is on the person to check
the receipt. On the electronic system, because the person is receiving the receipt
electronically and bank account details, all banks make the provision to check your
receipt. The question is if there is a mischief what is it and, secondly, is there a
remedy to the mischief? And the mischief is can you be put out of funds? Yes,
manually; yes, electronically. Is there a remedy? Yes, there is a remedy. The
remedy is that unless there is fraud or gross negligence that you have a remedy and
people are put in restitution in toto on a daily basis around the world because the
transaction is less capable of mutation than it is on a manual system, and, therefore,
there are remedies to back the position. But the Government cannot go so far as to
say that we will give an absolute guarantee because of an alternate remedy, and |
have not been able to find precedent for the type of remedy that my learned
colleague has asked us to have a looked at.

Mr. Vice-President, the hon. Sen. Prescott went further to say that we should
have safeguards, that we should have a criminal law to treat with certain aspects,
that there should be a banking duty. He then went on to discuss—

Mr. Vice-President: You have five more minutes.
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Hon. F. Al-Rawi:—the issue of storage. First of all, the criminal law exists
alongside this Bill. If there is fraud, there are crimes. If there is subterfuge, the
Financial Institutions Act, the Central Bank Act, the Insurance Act depending upon
institutions. Sen. Creese mentioned it a while ago but not yet in the domain, the
credit unions, but they are not included because they are outside of the realm of
supervision just yet and that product needs to be perfected. So the point is there
are safeguards in the criminal law.

The hon. Senator asked about storage; how long would records be kept?
Actually, Senator, we have a huge problem in Trinidad and Tobago pursuant to the
Freedom of Information Act. Records are kept indefinitely. Indefinitely. There is
a proposal from the archivist for Government that we amend the Freedom of
Information Act because they are holding records indefinitely.

9.15 p.m.

So all records are kept and the banking records, being part of the Judiciary
cycle, as they come to one of the participants in the position, those banking
records, unfortunately, are presently, if they hit into that route, kept indefinitely.
And indeed, Cabinet has before it now, a proposal by the Government archivist
that we amend the Freedom of Information Act to specifically allow for the
destruction of records in certain circumstances, at least 20 years. So there is a big
problem, “we keeping it for too long; dats de problem”.

Mr. Vice-President, | genuinely believe that there is consideration ahead of
us. Sen. Mahabir proposed an amendment that instead of deleting clause 4A
entirely, that we expressly keep that the Exchequer and Audit Act shall apply. |
cannot see that there is too much harm to that particular approach. It is something

we had looked at, whether we wanted to keep it or not. It would be outside of the
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normal drafting procedures because we are not technically, or in any circumstance,
abandoning the Exchequer and Audit Act. In fact, we are keeping it because we
have said that this is, in any form or fashion, money that will be public moneys.
That is in the last clause of clause 5. These are public moneys subject to section
116 and if “yuh” public moneys, “yuh” stuck with the Auditor General in section
116 and “yuh” stuck with the Exchequer and Audit Act where some of the Auditor
General’s powers are dealt with in a subsidiary level. So I am not quite confident
that that would take us in the direction that we want to go but I think that it would
be covered by a full deletion of the clause respectfully.

Mr. Vice-President, as | wrap up with one minute, the sole beneficiaries to
this particular arrangement are the players in the system. The court has no fee to
gain. The court is a throughput. The bank is handling transactions as a put-through
transaction. People have the opportunity to avoid long lines; the risk of hundreds
of millions of dollars in cash and other negotiable instruments combined together
sitting in Registrars’ drawers, sitting in Magistracy’s drawers. [ have given the
figures and | have circulated them.

Mr. Vice-President, the feedback from the lawful operationality of the
CourtPay system has been an exponentially positive one. The users of the system
say that they are enamoured with the opportunity being provided to them. They
wish it had come sooner, importantly so because persons who do not have bank
accounts can transact business and for the person who does not have a bank
account—the day labourer, a domestic helper who gets cash on a fortnightly basis
but does not bank it because he is paying out or she is paying out. You know what
makes a difference to them? Heading to a lotto machine with a top-up card,

passing it to the lotto vendor, having the person who has to pay for it pay for the
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transaction cost and getting your money on a top-up card that you could go to the
grocery with and use your card. [Desk thumping] That is a big relief for the
people in San Fernando West because | have a very large community of the
working poor in San Fernando West. And, Mr. Vice-President, that feature is
something that we should not turn our noses up at. [Interruption] Yes, please.
Sen. Prescott SC: Thank you, Mr. Vice-President. Could the hon. Attorney
General remind me if he has already spoken to it? What is his response to my
recommendation that the issue of receipts should be made obligatory under this
Act? In particular, if there is going to be a removal of the section dealing with
retaining the Exchequer and Audit Act.
Hon. F. Al-Rawi: | will say quickly as | wrap up. So in particular | draw
reference and comfort from sections 24A and 24B of the Supreme Court of
Judicature Act which created the trust accounts from which payments are done in.
There is no mention of receipts because a receipt is axiomatic; a receipt must
happen. So the issuance of a receipt is a matter to be treated with under the
Treasury rules, but what we do say, and in fact the issuance of the statement is also
a receipt, so the pay through has to have receipting. | have not seen in the parent
laws that govern this in terms of articulation—I should not say parent laws, the
other laws—the provision of receipts because it is done that way. | fear my time is
up. | beg to move. [Desk thumping]

Question put and agreed to.

Bill accordingly read a second time.
Mr. Vice-President: Hon. Senators, before | call on the Attorney General to
move the committal, | will suspend the House for 10 minutes just so that we can all

have a brief respite. This House will now stand suspended until 9.31 p.m.
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9.21 p.m.: Sitting suspended.
9.31 p.m.: Sitting resumed.
Mr. Vice-President: Attorney General.
Bill committed to a committee of the whole Senate.
Senate in committee.
Mr. Chairman: Hon. Members, we have before us the Bill which has three Parts
and 15 clauses, so we would treat with each one clause by clause. Attorney
General.
Mr. Al-Rawi: Yes, Sir. Ready?
Mr. Chairman: Do you have an introductory statement in relation to?
Mr. Al-Rawi: No, Sir.
Mr. Chairman: No? Okay, well, we will start.
9.35 p.m.
Clause 1.
Question proposed: That clause 1 stand part of the Bill.
In the short title, insert after the words “Payments in”, the words “and out
of”.
Mr. Chairman: AG?
Mr. Al-Rawi: | am sorry, Mr. Chair, | was just speaking with the technocrats and
| wish to apologize. We are proposing in clause 1, Mr. Chairman, just to
harmonize the concept of “payments in” and “payments out” that we include in
clause 1 as circulated the words “and out of” so that clause 1 would instead read:
“This Act may be cited as the Payments into and out of Court Act, 2018.” So
we are proposing that the clause be amended in the fashion circulated.
Mr. Chairman: There are no other comments to the proposed amendment?

Question put and agreed to.
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Clause 1, as amended, ordered to stand part of the Bill.
Clause 2.
Question proposed: That clause 2 stand part of the Bill.
Mr. Chairman: Attorney General, do you have amendments?
Mr. Al-Rawi: Yes Sir. Sorry to clause 2, no Sir, that is the proclamation clause.
Sen. Prescott SC: May I ask the Attorney General whether he means to say “that
it shall come into operation on a date to be fixed”? Does it make a difference to
the legislation?
Mr. Al-Rawi: It should be. | am told that in the clean-up that that can be, or do
you want to propose it as an actual amendment? Okay, should it please you then?
Thank you, Sen. Prescott. May | propose, Mr. Chairman, that in clause 2 that after
the word “date” appearing in clause 2 that we insert the words “to be”. Yes, Sir.
Mr. Chairman: Hon, Members, the question is that clause 2 be amended as
follows: after the word “date” insert the words “to be”.
Question put and agreed to.
Clause 2, as amended, ordered to stand part of the Bill.
Clause 3.
Question proposed: That clause 3 stand part of the Bill.
Mr. Al-Rawi: Should it please you, Mr. Chairman?
Mr. Chairman: Attorney General has amendments, yes?
Mr. Al-Rawi: The amendments which we propose are circulated, very small
amendments. But they are broken down in headings via letters A to N inclusive as
circulated.
A. In the definition of “Accounts and Investment Officer of the Judiciary”,
delete after the words “holding the”, the word “office” and substitute the

word “position”.

UNREVISED



248
Senate in Committee (cont’d) 2018.09.11

B. Insert after the definition “Auditor General”, the following definition:

““bailift” has the meaning assigned to it under section 2 of the
che- 421 Petty Civil Courts Act;”.

C. Delete before the definition “Collector of Revenue”, the definition
“Central Bank™.

D. In the definition of “Court”, delete the words “includes a Magistrate’s
Court” and substitute the words “means the Supreme Court or a court of
summary jurisdiction”.

E. In the definition of “Court Administrator”, —

(a) delete the word “office” and substitute the word “position”; and
(b) delete after the words “Division of”, the word “the” and substitute
the word “a”.

F. In the definition of “Court Executive Administrator”, delete the words
“who is charged with responsibility for the administration of the
Judiciary and heads the Department of Court Administration and holds”
and substitute the words “holding or acting in”.

G. In the definition of “Custodial Bank”, delete the words “commercial or
other bank™ and substitute the words “Financial Intermediary”.

H. Delete the definition of “Custodial Bank Account” and substitute the
following:

““Custodial Bank Account” means a Custodial Revenue Bank
Account referred to in section 5(1) or a Custodial Trust Bank
Account referred to in section 5(2);”.

I. In the definition of “Deputy Court Executive Administrator”, delete

after the words “holding the”, the word “office” and substitute the word
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J. Delete the definition of “financial institution”.

K. In the definition of “Magistracy Registrar and Clerk of the Court”, insert
after the word “holding”, the words “or acting in”.
L. Insert before the definition of “Magistracy Registrar and Clerk of the
Court”, the following definition:
““Financial Intermediary” has the meaning assigned to it under
regulation 2 of the Exchequer and Audit (Electronic Funds
Transfer) Regulations, 2015;”.
M. Insert before the definition of “Registrar”, the following definition:
““Receiver of Revenue” has the meaning assigned to it under
section 2 of the Exchequer and Audit Act.
N. Delete the definition of “Registrar” and substitute the following
definition:
““Registrar” means the person holding or acting in the office of
Registrar and Marshal of the Supreme Court listed in the
Second Schedule of the Judicial and Legal Service Act.”.
Firstly, Mr. Chairman, and in the round, we will propose to lift from other
pieces of law the harmonized version of texts. So when we deal with the definition
of accounts and investment officer of the Judiciary we are proposing to delete the
words “hold the” or the word “office” and substitute the word “position”. This
takes care of the differences between office holders and contract office holders;
that is, public servants and contract holders.
Mr. Chairman, importantly in the definition of “Court” which is to be found

at D of the proposed amendments to clause 3, | have been cautioned that the
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utilization of the expression “summary jurisdiction”—that is, courts of summary
jurisdiction—may be problematic insofar as there has been recent decision that
other courts of superior record may find themselves into that definition. So
therefore, | propose in D that amendment as circulated instead read, and if you
would follow me, Sir, at D: “In the definition of ‘Court’ if you could insert the
following: insert after the word the word “Court”™—
Sen. Prescott SC: That should be after the term “Supreme Court”.
Mr. Al-Rawi: Sorry?
Sen. Prescott SC: After the term “Supreme Court”.
Mr. Al-Rawi: Okay, | was amending the text of what was circulated as opposed
to the clause itself. So, forgive me, so because it has been circulated | am looking
as the amendments as circulated; we have two alternatives that we can use. So we
can say—what we can do, Mr. Chairman, we will not propose the deletion of that
as it says.

So, do you want me to read the clause as | propose it in the Bill to read? Or
do you want me to put it as it ought to be circulated in text language?
Mr. Chairman: In the Bill.
Mr. Al-Rawi: Okay, in the Bill, great. So, if we are looking at the Bill at page—
with the definition of “Court”, we will say “Court means the Supreme Court” and
we are not going to use the words “or a Court of summary jurisdiction”; let us
strike those words out. So “Court means the Supreme Court and the Magistrates’
Court.”

So that should be, because of the “and/or” phenomenon, Mr. Chairman, it
should be “or”, so “Court means the Supreme Court or the Magistrates’ Court.”
Sen. Prescott SC: Mr. Chairman, | am wondering if for the sake of order. | could

invite the hon. Attorney General to look at the definition of “Collector of
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Revenue”.

Mr. Al-Rawi: Yes.

Sen. Prescott SC: And in light of what has fallen from his lips before, ask him to
identify the Financial Regulations 1965 as being the ones made under the
Exchequer and Audit Act.

Mr. Al-Rawi: | am advised by the technocratic team that that is perfectly
acceptable, usually they do it by way of a side heading which would refer to the
Act, but it is no harm to put the express words if one wished to do that.

Sen. Prescott SC: Thank you. Okay, so the actual language will be what?

Mr. Chairman: For elucidation, could you just reiterate that particular point?

Mr. Al-Rawi: Mr. Chair, what is a very relatively straightforward submission is
being met—and | ask Sen. Prescott just to bear with me. What is a very
straightforward position is being met with the difficulty that the CPC’s Department
has, because from a drafting perspective | am told that this is not the way it is done,
because it is not in the parent Act and “made pursuant to” is untidy in the manner
in which drafting is done.

So, the senior Chief Parliamentary Counsel is asking me to resist the
invitation to cause the amendment that way because it will be interpreted to mean
those made pursuant to the regulations promulgated under the Exchequer and
Audit Act. So—

Sen. Prescott SC: You will put it in the marginal—?

Mr. Al-Rawi: Yes, it will be tidied up there. So, if I may respectfully decline?
Sen. Prescott SC: Yes.

Mr. Al-Rawi: Thank you, Sir.

Sen. Prescott SC: Thank you very much.

Mr. Chairman: Just to reiterate, Attorney General, so the only further
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amendment to D is the one that stands where we are adding the words “means the
Supreme Court or the Magistrates’ Court.”

Mr. Al-Rawi: Yes, Sir.

Mr. Chairman: Okay, Any further amendments to—

Mr. Al-Rawi: All other amendments, Sir, are as circulated in the proposed
amendments to clause 3.

Sen. Mark: Before the other amendments, Mr. Chairman, | wanted to ask the
Attorney General to respond to the Law Association’s submission as it relates to
the other pieces of legislation that would be impacted upon by the provisions or
clauses contained in the current Bill. And | refer you to page 14 of the Law
Association’s submission on the payment into and out of court where they made
reference to existing legislation such as the Supreme Court of Judicature Act,
sections 24A and 24B, as well as the Summary Courts Act and then finally the they
talked about the family law Act, Chap. 46:08.

So | just wanted to ask you whether we are going to come at a subsequent

date to tighten up those areas because they have similar provision in terms of fines
and fees and that sort of thing. So, | just wanted to ask the Attorney General how
we are going to treat with that provision.
Mr. Al-Rawi: Sure, | thank the hon. Senator. The answer is provided by a
reflection of a proposed inclusion of clause 9A where we identify certain persons,
Court down to Collection Officer; those are the personalities and more particularly
the very important point that Sen. Mark last raised was the amendment to the
family law provisions; that is actually in the Miscellaneous Provisions Bill which
we have next on deck to do.

So, we have the consequential amendment to that in another debate which

we intend to do this week.
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Mr. Chairman: If there are no other submissions, | shall now put the question.
The question is that clause 3 be amended as circulated A to G and further amended
at D to say: “Court means the Supreme Court or the Magistrates’ Court.”

Question put.
Sen. Ramdeen: Mr. Chair, | just want to raise one thing with the Attorney
General before we complete. Attorney General, sorry, | apologize Mr. Chair.
Attorney General, if | can take you to clause 6. All of the persons who you have
defined as being signatories, under 6(b) and 6(a), have been defined in the
interpretation section, save and except a Collecting Officer. Is there some reason
why we did not have a definition for that? All of the others have been defined.

9.50 p.m.
Mr. Al-Rawi: Mr. Chair, | think in the three years you have seen me in the
Senate, you would know that I hardly ever had need to refer to the CPC’s
department, but on this Bill I do, and | will say why. It is because this is
framework law that we are proposing, and the Treasury operates in a very peculiar
way pursuant to the Exchequer and Audit Act, the regulations and the Financial
Regulations effectively which flowed in 2015, when we did the amendments in
2014 to include the new Part IVA. It is because there is such a layering of the
Treasury, which has not yet been fully clarified, until the World Bank finishes its
project, that there has been this need to confer with what Treasury or Comptroller
of Accounts has fed into the CPC’s department. I am just letting my learned
colleagues know that.

In answer to Sen. Ramdeen’s point, I am advised that the collection officer
as referred to in clause 6, has not been lifted because other pieces of law use it, but
we have not borrowed it over. So my immediate response to the CPC’s department

was well, from a consistency point of view, “Registrar is defined as...” why are we
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including it here, or “court is defined as...” so you are including it here. And I am
told that at present, the preference is to rely upon the description in other laws as it
Is used because there is a need to iron out part of that. So they have not
specifically defined it or referred to its definition from another piece of law, and
they prefer to tidy that up first because one would have to go and find it in another
piece of law, and the other piece of law is, in fact, the regulations.

So, the 1965 regulations which are scheduled to the Exchequer and Audit
Act and then the Electronic Transfer Regulations which are also scheduled to that
Act, the 2015 regulations, both use the term, collection officer, Receiver of
Revenue, et cetera.
Sen. Ramdeen: But it is not defined.
Mr. Al-Rawi: Agreed, yes. So | am saying it is not.
Sen. Ramdeen: Is it defined in those two pieces?
Mr. Al-Rawi: Yesitis.
Sen. Prescott SC: Chairman, may | butt in?
Mr. Al-Rawi: Forgive me, just let me clarify. Okay. Mr. Chair, and in answer to
my learned colleague, | am told that there are only two laws that actually refer to it,
but without definition because different persons can actually hold the office in
different circumstances. So the laws are the family law Act and the attachment of
earnings legislation, and those both do not actually physically define it. So, the
CPC’s department says that they tried to offer a definition for it, but it was
circuitous, so it would have been the person who holds the office of, but they were
not grounded in those two other pieces of law, a full definition; both of them
operate without the definition.
Mr. Chairman: Sen. Prescott.
Sen. Prescott SC: With your leave, it may assist. The Act, the Exchequer and
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Audit Act, defines the Receiver of Revenue.

Mr. Al-Rawi: Yes it does.

Sen. Prescott SC: As an officer appointed to collect revenue. We have a
reference to the Receiver of Revenue in the Bill. | think it is. He is called the
Collector of Revenue, but | wonder if it is not that we simply need to talk about a
lower case collecting officer, somebody who collects. Is there really any need for
an office called the collector, the collecting officer? We are probably just speaking
about an officer who has been appointed a collector, lower case.

Mr. Al-Rawi: The difficulty that we have is that in the two laws, the family law
and in the attachment of earnings law, it is used in a capitalized sense, but it is not
defined.

Sen. Prescott SC: But apart from the fact that they used uppercase to identify the
person, the person does not exist as a statutory creature.

Mr. Al-Rawi: 1 think is the same way the Forensic Institute does not exist in law
either. So it is not created anywhere and it exists.

Sen. Prescott SC: Actually where I am heading, and you may guide me
otherwise, | suspect that in those two bits of legislation and in this one, we are
really referring to the officer who has the job of collecting.

Mr. Al-Rawi: Yes, which is the circuitous definition that | referred to.

Sen. Prescott SC: We could delete 5 or we say the officer who has the job of
collecting.

Mr. Al-Rawi: So it may be subsumed under the person who is receiving.

Sen. Prescott SC: It seems so to me. It could not be very different from that
person. [Crosstalk]

Mr. Al-Rawi: Mr. Chairman, the difficulty that we are having is that when we

looked to the two parent laws, the family law and the attachment or earnings law,
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the term was not defined, but is used with capitalized sense, meaning it implies that
there is an officeholder, as a definition, albeit not defined, and the intention was to
specifically capture those two laws, the family law and the attachment of earnings,
because remember this is largely in the family law context and for the Family and
Children Division payment of revenue positions.

| am told that the receiver is actually somebody who is different from, and
that there is this post and body that is operating and that is not quite clear. What |
can do, however, is in the Miscellaneous Provisions Bills which we have next, |
can capture it there. So | am amending 12 pieces of law in the next Bill, without
anticipating—but forgive me to say what we are doing—I am going to cure one of
the definitions in the reference to the family law, so | can easily tidy that up there
and make a cross-reference back to this. So in the other Bill that we have, because
that is a whole package of children laws where we are harmonizing post-family
and children division, the laws that need to be dealt with, | can easily do it there
which I could say we intend to treat with on Thursday of this week.
Sen. Prescott SC: What you are proposing to do, therefore, Mr. Chairman, is to
introduce a definition into that Miscellaneous Provision Bill?
Mr. Al-Rawi: Sorry, forgive me.
Sen. Prescott SC: You are proposing to introduce a definition of collecting
officer which will apply to the three pieces of legislation: the family, this one and
the other.
Mr. Al-Rawi: You see, the difficulty that we have is that the Collector of
Revenue can include a registrar. So different laws refer to this Collector of
Revenue, the collections officer, but it is an undefined term largely because of the
pre-1962 positions that existed. So this is something that we have inherited and

sort of taken along and has not been harmonized just yet. So, the CPC’s

UNREVISED



257
Senate in Committee (cont’d) 2018.09.11

department tells me that they had difficulty in trying to capture a definition because
you would unwittingly find yourself excluding yourself out from other pieces of
laws that actually have collection officers.

Sen. Prescott SC: Fair enough. So you will now create a definition for collecting
officer that will apply to all such divisions. Is that was is being proposed.
[Crosstalk]

Sen. Ramdeen: AG, | think one of the problems that you will face is because of
the sequence in which we are doing the pieces of legislation, if you create it in the
miscellaneous, how will we bring it back to apply here?

Mr. Al-Rawi: Simple. | can refer to this Bill as an Act of Parliament.

Sen. Ramdeen: So you will define it there and say it refers to in any Act of
Parliament?

Mr. Al-Rawi: Yes. So | would be amending attachment of earnings and family
law to define Collector of Revenue there. The problem that | have here is that a
Collector of Revenue can, in fact, in another law, refer to the Registrar. So, it is an
untidy situation. | literally have the Judiciary lawyers as well who are listening to
this debate, texting in right now and saying that they have tried to come up with a
consistent definition and could not get there because there are too many pieces of
law that refer to the Collector of Revenue, and that until they have harmonized
that, they could not define it.

Sen. Ramdeen: What | foresee as a problem is that | face a similar problem
because if you look at the Comptroller of Accounts, you have the Comptroller of
Accounts scattered all over the Exchequer and Audit Act, but there is no definition
of who the Comptroller of Accounts is. So there is no statutory underpinning for
that office.

Mr. Al-Rawi: | think the statutory underpinning for that is by inclusion in the
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public service schedules.

Sen. Ramdeen: It is not there. It is actually in the State Liability and Proceedings
Act, because | am going to sue the Comptroller tomorrow but, in any event, this
collecting officer, the problem is going to be if you want to sue, because if there is
not—is either you sue the office or the officer holder, and then you run into a
problem of deciding, is it that it is going to be the person holding the office for that
time—

Mr. Al-Rawi: Understood.

Sen. Ramdeen:—or is it that you are going to sue the office substantively under
the office?

Mr. Al-Rawi: | understand clearly. Just allow me one minute, Mr. Chairman, it is
an important but circuitous. So | am advised, and this may perhaps give some
comfort to the last submission made by Sen. Ramdeen. In the Miscellaneous
Provisions Bill, we could do a general reference to say that Collector of Revenue in
any written law refers to X.

Sen. Ramdeen: And that will solve it.

Mr. Al-Rawi: And that ought to solve it. So if that is something that my learned
colleagues could consider.

Sen. Prescott SC: Would you mind repeating that?

Mr. Al-Rawi: Sure. So we can in the Miscellaneous Provisions Bill, bring a
small amendment to say “Collection Officer” in any written law shall mean X, and
that way | take care of all of them.

Sen. Prescott SC: So that means the person who is collecting the money.

Mr. Al-Rawi: Yeah. Not the person who is huffing the money, mind you. Thank
you, Sir.

Mr. Chairman: So that clarifies the issue originally raised by Sen. Ramdeen?
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Mr. Al-Rawi: Yes, and | give it as an undertaking on the record.
Mr. Chairman: Okay, good. So, | will put the question again, if no one else has
anything to raise. Good. So the question is that clause 3 be amended as circulated
“A to G” with further amendments to “D” to read: “‘Court’ means the Supreme
Court or the Magistrates’ Court.”
Question put and agreed to.
Clause 3, as amended, ordered to stand part of the Bill.
Clause 4 ordered to stand part of the Bill.
Clause 5.
Question proposed: That clause 5 stand part of the Bill.
Delete clause 5 and substitute the following new clause:
Establishment of
Custodial Bank 5. (1) There shall be established and maintained accounts
Aecouns to be known as “Custodial Revenue Bank Accounts” which
shall be held under the name of the Judiciary of Trinidad and
Tobago at a Financial Intermediary in Trinidad and Tobago, to
facilitate the payment into and out of Court of —
(a) fees;
(b) fines; and
(c) any other payment made pursuant to an order of Court,
Rules of Court or any other law, which by its nature is
revenue.
(2) There shall be established and maintained accounts to
be known as “Custodial Trust Bank Accounts” which shall be

held under the name of the Judiciary of Trinidad and Tobago at
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a Financial Intermediary in Trinidad and Tobago, to facilitate
the payment into and out of Court of —
(@) maintenance payments; and
(b) any other payment made pursuant to an order of Court,
Rules of Court or any other law, which is not by its
nature revenue.
(3) The payments referred to in subsections (1)(a) to (c)
and (2)(a) and (b) shall be held in separate Custodial Bank
Accounts.
(4) Custodial Bank Accounts shall be public accounts for
the purposes of section 116 of the Constitution.
Mr. Chairman: Attorney General, you have amendments to?
Mr. Al-Rawi: Yes, Sir. Mr. Chairman, we propose that clause 5 be amended
specifically in the fashion circulated, and if I could explain why we are doing this.
Pursuant to submissions made and coming from the Law Association, we thought
it better to clarify two things as set out. Firstly, that there be separate accounts:
one which treats with revenue, another which treats with non-revenue; that we
label these accounts very specifically, “Custodial Revenue Bank Accounts” in the
fashion that we say, in the subclause 5(1) as we have proposed, and in 5(2) that we
label that special specie, the second specie, as a “Custodial Trust Bank Account”.
We have also proposed the third position being, any of those accounts,
payments referred to in 1(a), et cetera, et cetera, be held in separate custodial bank
accounts. So that there is no commingling of funds. This is in a direct attempt to
treat with the proposals put forward by the Law Association.
The last point that we have proposed is to be added, is that we expressly

provide that any and all of those accounts shall be public accounts for the purposes
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of section 116 of the Constitution making them, therefore, subject to the purview
of the Auditor General.

Sen. Mark: Attorney General, at the moment, at the level of the Judiciary, do we
have accounts, bank accounts, in the name of the Judiciary or is this a new
excursion that we are entering?

Mr. Al-Rawi: The Judiciary has hundreds of bank accounts.

Sen. Mark: In their name?

Mr. Al-Rawi: Yes, Sir.

Sen. Mark: And just as how we have it captured here?

Mr. Al-Rawi: They have hundreds of custodial bank accounts.

10.05 p.m.

The money is transferred to the Treasury via the custodial bank account
making the payment into the Treasury’s account. And just to give you the locus in
law, the springboard in law comes from the Supreme Court of Judicature Act,
sections 24A and 24B, which came about pursuant to the Kirvek decision. So that
was in the 2005 amendment as | read a little earlier in the course of my winding-
up.

Sen. Mark: Now that, of course, as you said, was dealing with investments, not
so?

Mr. Al-Rawi: No. Section 24A treated with one specie, 24B treated with another
specie in different points, investments in units or other funds approved, and then
any accounts are to be held in particular custodial accounts, and they treated with
trust accounts. So to answer your question in summary, there are hundreds of
custodial accounts. They are launched from the Supreme Court of Judicature Act
in the 2005 amendments, and this is in keeping with that.

Sen. Mark: All right. Thank you.
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Mr. Chairman: Sen. Hosein.

Sen. S. Hosein: With respect to the custodial trust bank accounts, those would be
deposits being made in persons’ private capacity for private law matters, for
example, security of costs, payment into court for settlement, any other orders
made by the court.

Mr. Al-Rawi: Sorry you said, trust?

Sen. S. Hosein: The custodial trust bank account.

Mr. Al-Rawi: So the custodial trust bank account is for maintenance payments
and other payments in court which are not revenue.

Sen. S. Hosein: And maintenance payments will also arise from—

Mr. Al-Rawi: But it is not security. Yeah, | understand what you are saying.
Yeah. Okay.

Sen. S. Hosein: Private law matters.

Mr. Al-Rawi: Yeah.

Sen. S. Hosein: Now, | do not know if that trust bank account will be a public
account simply because you are not collecting public money, you are correcting
moneys in a private capacity.

Mr. Al-Rawi: So if I refer you to Sen. Prescott’s entire submission that all of
these trust accounts and other accounts fall to be public accounts pursuant to
section 3 of the Exchequer and Audit Act.

Sen. S. Hosein: The reason is because at the end of the day the Judiciary will now
have to transfer that money towards the Treasury if you are holding public moneys.
Mr. Al-Rawi: No.

Sen. S. Hosein: So that is the issue under the Audit and Exchequer Act, because
you are holding public money. Sorry, private moneys from a private law capacity.

Mr. Al-Rawi: So, the ultimate beneficiary will be a privacy person.
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Sen. S. Hosein: Yes, and that money has to be paid out to some private person.
Mr. Al-Rawi: But the account as it is held in transit in the bank in the Judiciary’s
name will be a public account. So it goes from private to public to private in trust,
and it is that public account which is being subjected to the provisions of section
116 of the Constitution which is the Auditor General. So in effect it is both, the
donor, the recipient, private entities passing through the public account which is
the trust account. And the idea making it a public account and expressly stating it
to be so for the purposes of 116 is to allow for the audit functionality of the
Auditor General.
Sen. Prescott SC: Chairman, through you, hon. Attorney General, what is now
proposed as clause 5 will be the amended clause 5?
Mr. Al-Rawi: Yes, Sir.
Sen. Prescott SC: All of it?
Mr. Al-Rawi: Yes, Sir.
Sen. Prescott SC: Included 5(4)?
Mr. Al-Rawi: Yes, Sir.
Sen. Prescott SC: Thank you.
Mr. Chairman: If that is the end of submissions in relation to this particular
clause, I will now put the question.

Question put and agreed to.

Clause 5, as amended, ordered to stand part of the Bill.
Clause 6.

Question proposed: That clause 6 stand part of the Bill.
Mr. Chairman: Attorney General, you have amendments?

A. In paragraph (a),—

(@) in subparagraph (i), delete the word “or”;
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(b) in subparagraph (ii), delete the word “and”; and
(c) insert the following subparagraphs after subparagraph (ii):
“(i11) the Registrar; or
(iv) the Chief Magistrate; and”.
B. In paragraph (b), in subparagraph (ii), delete the words “the Registrar”
and substitute the words “a Deputy Registrar and Marshal”.
Mr. Al-Rawi: Yes, Sir. Mr. Chairman, we propose that clause 6 be amended,
both at clause 6(a) and 6(b) in the fashion circulated, specifically by broadening
the number of persons who are to be signatories at the receiver end, that is in 6(a),
persons who are receivers of revenue. And then, secondly, at 6(b) by the inclusion
of the Deputy Registrar and Marshal into clause 6(b). Again, this is to treat with
part of the submissions made by the Law Association in terms of the mix of
personalities who can be involved in this function.
Mr. Chairman: Sen. Mark.
Sen. Mark: Just again, | want to get some clarification. Attorney General, in the
instance of 6, two or more signatories, are we saying that if you are going to sign a
cheque you are going to have at least—it could have more than two persons?
Mr. Al-Rawi: Potentially, yes.
Sen. Mark: Now, what is the mischief we are trying to cure here? Do we have
instances in the past, given the fact that they have hundreds of accounts where if
you have two signatories to a cheque, or to some account, have we discovered
instances of irregularities or instances that could generate concern that would have
driven us to go the route of more than two? | am just trying to understand the
rationale.
Mr. Al-Rawi: | appreciate. | am not aware of instances, but this being the human

race one ought to be confident that there could be instances. Insofar as the data
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demonstrates that sometimes large sums of money can be involved, | have already
given the figures of hundreds of millions of dollars in aggregate, one would
assume that sometimes there may be the need in a particularly large account to
have more than two signatories just as a dose of extra comfort and caution.

Sen. Dr. Mahabir: Could I come in?

Mr. Chairman: Sen. Mahabir.

Sen. Dr. Mahabir: Thank you very much, Mr. Chair. Hon. Attorney General, the
standard practice in the financial world in manager’s cheques and cheques of large
guantum, large amounts, it is really two signatures, and the reason for that is that it
makes the system more efficient. My concern with the reading of clause 6 is that
there shall be two or more signatories means that | do not know what will guide the
Judiciary on the amount of signatures which is now required. If we say standard
two we know that every arm of the Judiciary will have these two officers, you are
very clear on who these two officers might be, but my concern is with respect to
operationality. With more than two officers you are going to get an absent officer,
you may stymie the very process that you wish to expedite.

So | do not see, following normal standard banking practices, why we just
cannot limit it to two, the Judiciary decides who are the two officers, and in that
way—because there is no evidence to indicate that two is causing a financial
problem, | think for ease of expediting the payments we list two officers and let the
Judiciary decide who these two officers are. It is the cumbersome nature of having
more than two, three, and four and five signatures which could undermine the
public interest by delaying payments because of sickness, illness, absence, or
whatever it is from the organization.

Mr. Al-Rawi: | welcome the suggestion, hon. Senator. | have gone with the

instructions provided to me and the policy provided to me, and the way that | try to
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make sense of it is that because we are divisioning out the courts now, specifically
Criminal Division, Civil Division, Probate Division, Family and Children Division,
because of that divisioning, and we are now for the first time in the court structure
formalized a disaggregation of functions across divisions, because remember a
Deputy Court Executive Administrator that functions in the Family and Court
Division may have need in the primary division of the Registrar to have two
functionaries with another. So the rationale was because of the divisioning out of
courts one can foresee the opportunity where you would actually need three; so
you got the parent treating with the child organ. It is still two or more, and it may
be, so it is not cast in stone, but the policy coming behind the position is driven by
a need for greater caution in the event that you wanted more than two.

Mr. Chairman: Sen. Prescott.

Sen. Prescott SC: May | ask for some elucidation. Firstly, insofar as there are
going to be a tier A and a tier B of signatories, if for the moment | am prepared to
accept that the tier A remains those four persons, would you not consider that it
might be unnecessary to repeat, to place the Deputy Court Executive Administrator
also in tier two? | think one of the things we were trying to avoid is the Court
Executive Administrator deciding that his or her deputy would be the second
signatory for reasons best known to himself or herself, which may not always be in
the best interest of the recipients. If we delete the deputy from there then the four
heads, if you like, inclusive of the deputy are the tier one, and the remainder in tier
two are those persons whom the Court Executive Administrator will himself select,
but not including the deputy.

Mr. Al-Rawi: Sure. | understand the point. May | respond and ask your
consideration on the following matters? Firstly, with the divisioning of the courts,

the Deputy Court Executive Administrator may in essence be running that division.
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It is not the Court Executive Administrator. So in the FCD, Family and Children
Division, Court Executive Administrator stays at the Judiciary, central body;
Deputy Court Executive Administrator handles that court for family and for
children because there are two separate divisions there. So the functionality of the
Deputy Court Executive Administrator is critical in the divisioning environment,
for the Criminal Division, the Family and Children Division.

And | should add, because Law Association has written on this and |
disagree quite forcefully with it, there was some objection taken by the Law
Association to the Criminal Division, but the Law Association could not explain
why the Criminal Division, being a replication of the Family and Children Division
as it relates to children’s courts, was any different, because the Law Association
agreed 100 per cent with the creation of children’s courts, that is criminal courts
for people under 18. It is the same formula for criminal courts for people above
18. So the Law Association found itself in inconsistency where they were, after
four years of consultation, very happy with the Children’s Court but now asking
for a second look at the Criminal Division, which is not an argument that | can
respectfully understand.

Sen. Ramdeen raised it by saying that the Law Association had written to
Her Excellency, the President; the Law Association did not even provide me with a
copy of that letter. Her Excellency then sent me that letter. So in treating with
divisions there, now | have raised that because a Deputy Court Executive
Administrator functions in that environment, but in any event if one is fearful of
the argument that the contract holder, non-Service Commission entity can be
beholden to the Court Executive Administrator by that Executive Administrator
having the choice of persons then it applies to everybody on the list, except the

Registrar.
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So the Court Administrator or Court Division, except magistrates, clerk and
court; a collecting officer, contract; collector of revenue, contract; accounts and
investment officer of the Judiciary, contract—now, | know that gives you no
comfort because you flagged that yourself earlier, but where | ask you to be
persuaded by the argument is these people must be approved. So the Deputy Court
Executive Administrator may very well select these people, but because we have
now expressly said that the Exchequer and Audit Act must apply, they are
subjected to the approval of Treasury, none of these people can automatically
consent or volunteer or participate in, unilaterally, being signatory to these
accounts unless the Treasury approves them, particularly under the provisions of
Regulation 20 of the Regulations.

Sen. Prescott SC: May I in the circumstances then suggest for your consideration.
| have seen this in associations to which | belong that where you have two tiers you
may, in the regulations to this Bill, say that, notwithstanding the provisions of the
Act, the Deputy and the Director are never to be the same signatories on the same
account.

Mr. Al-Rawi: But, you see—

Sen. Prescott SC: But would you mind—Dbecause it seems, from what you have
explained, that the deputy conducts business in another place and the Director in a
different place.

10.20 p.m.

Mr. Al-Rawi: But if | distil that through you, Mr. Chair, if | distil that to be
mischief, the mischief is a contract holder has no Service Commission.

Sen. Prescott SC: No. Regrettably, sorry. Regrettably, | was distancing myself
from the contract—

Mr. Al-Rawi: | see. Apologies.
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Sen. Prescott SC: | am simply saying, | do not want the two people who are
virtually in the same office and may act for each other having the—the governance
of the thing seems to be a little weaker if you allow for a situation which has both
the deputy and the chief.

Mr. Al-Rawi: | see. Forgive me. Please tell me if | have got your argument right.
Because the deputy may find himself or herself acting as the Court Executive
Administrator—

Sen. Prescott SC: Yes. Has that possibility.

Mr. Al-Rawi: Has that possibility.

Sen. Prescott SC: You may not want to have them close at any time.

Mr. Al-Rawi: You do not want to have—you see, what | want to point out in that
very logical run-up to that wicket is that if the deputy moves to act as Court
Executive Administrator, somebody else has to act as deputy. So they will never
be acting in the same position.

Sen. Prescott SC: But forgive me, Chairman, these positions seem to be all ex
officio. So that you could not—I imagine that one could not interpret the Act as
saying, and where the Court Executive Administrator is not in position, the acting
Court Executive Administrator has been delegated the power.

Mr. Al-Rawi: Could I put it bluntly? The Deputy Court Executive Administrator
should never be signing twice.

Sen. Prescott SC: No. Pardon me, should never be seemed to be signing at the
same time as the Court Executive Administrator—

Mr. Al-Rawi: No. That is very different from what | understood, so | apologize
because the mischief in that construct is that the deputy and the Court Executive
Administrator should never sign in the same point because of the Law

Association’s argument that one is beholden to the other.
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Sen. Prescott SC: And | have a slightly different approach to the same point and
that is that they both sit in the same office.
Mr. Al-Rawi: No. They do not.
Sen. Prescott SC: Well, in reality they are.
Mr. Al-Rawi: But you see—
Sen. Prescott SC: A and B—
Mr. Al-Rawi: Hon. Senator—
Sen. Prescott SC:—the court executive administration office.
Mr. Al-Rawi: Everyone else in that part B list is beholden to the superior. The
subordinate is beholden to the superior, so the argument translates for every single
person.
Sen. Prescott SC: And | would have no logical difficulty in asking you to do the
same thing in relation to all of them.
Mr. Al-Rawi: Well then, we would have nobody but public servants signing in
Part B. And number one, this has been the position for 21 years.
Sen. Prescott SC: | may be on a wicket that | cannot sustain my argument. Let
me leave it alone. Thank you.
Mr. Al-Rawi: Thank you, Sir.
Sen. Prescott SC: Thank you, Chair.
Mr. Chairman: And that completes submissions on this particular clause. On
this particular clause, I will now put the question.

Clause 6, as amended, ordered to stand part of the Bill.

Clause 7 ordered to stand part of the Bill.
Clause 8.

Question proposed: That clause 8 stand part of the Bill.

Delete clause 8 and substitute the following new clause:
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A payment into a Custodial Bank Account may be made
electronically.
Mr. Al-Rawi: Mr. Chairman, we propose a remodelling of the language in clause
8 to step away from the untidy situation of stating that the Judiciary may receive
payments into a custodial bank account, and simply saying:
“A payment into a Custodial Bank Account may be made electronically.”
Mr. Chairman: Are there any further submissions in relation to the amendment
as moved by the Attorney General? If not, then | will now put the question.
Question put and agreed to.
Clause 8, as amended, ordered to stand part of the Bill.
Clause 9.
Question proposed: That clause 9 stand part of the Bill.
Delete clause 9 and substitute the following new clause:
9. (1) A payment out of a Custodial Bank Account may be
made electronically—
Payments out of (@) in the case of a payment to the Treasury, by
accounts may be transferring the payment into an account electronic or
identified by the Treasury for that purpose; and
authorised
electronically (b) in the case of a payment to a person or an entity
other than the Treasury, by transferring the
payment—
(1) into an account at a Financial Intermediary; or
(ifjonto a pre-paid debit card issued by a person

licensed under the Financial Institutions Act and
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registered by the person or entity with the Court
Executive Administrator.
(2) The signatories to a Custodial Bank Account may
authorise a payment out of a Custodial Bank Account—

(a) in the case of a payment to the Treasury, by directing
the Custodial Bank by letter or electronic means, to
prepare a cheque made payable to the Treasury; or

(b)in the case of a payment to a person or entity other
than the Treasury, by directing the Custodial Bank by
letter or electronic means, to pay the person or entity
on production of identification and provide the Court
Executive Administrator with proof of payment out.

Mr. Chairman: Attorney General.

Mr. Al-Rawi: Mr. Chairman, we propose that clause 9 be amended as circulated
effectively to tidy up and disaggregate the truly electronic from the partially
electronic.

Subclause (1) of 9 subparagraphs in (a) and (b) treat with the truly
electronic. Subclause (2) treats with signatories to a custodial bank account
authorising payments out and doing so via cheque. So that is where you would
take it having gone in electronically and now coming out by cheque.

Now, Senator—sorry. The position coming from the Chief Parliamentary
Counsel was that it was tidier to do it in this fashion and therefore we propose that
the clause be amended as circulated.

Mr. Chairman: Sen. Mark.
Sen. Mark: There are two areas that | would require some clarification. Mr.

Chairman, through you to the Attorney General, in 9(2) which is being amended.
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Mr. Chairman, | am not too clear on the following: Is the Judiciary who are these
who are holding these custodial bank accounts, is the Judiciary directing the bank
in question, [Device goes off] the financial intermediary to make payments as it
relates to—
Mr. Chairman: Sen. Mark, just pardon for a second. Throughout the proceedings
of the committee stage | have heard a number of devices go off for one reason or
another. Let me just remind Members that devices going off in the Chamber is not
allowed. So, if you will take this opportunity while Sen. Mark is making his
statements to just put your phones on silent, please, so that it does not interrupt the
proceedings. Sen. Mark, continue.
Sen. Mark: | am asking the Attorney General whether when moneys are collected
by the Judiciary on behalf of the State, because we are seeing where the Judiciary
Is becoming a tax collecting agency for the State. And | am asking the question,
whether it is on their own volition they issue directives to the custodial banks to
issue cheques in the name of the Treasury whose moneys they are supposed to
make available to the Treasury that they have collected on behalf of the State?
Whether it is something that is going that is going to be discretionary, or whether
we are going to have specified in the legislation a period of time that moneys, once
collected, must be made available to the Treasury? That is what is my concern.

And what is even more alarming, | am seeing a section here that says:

“The signatories to a Custodial Bank Account may authorise a payment out

of a Custodial Bank Account—

(@) in the case of a payment to the Treasury,...”

I do not understand how this thing should be “may” because they are collecting
moneys on behalf of the State, and if they are to make payment to the Treasury,

there should be no discretion on the part of this particular body acting through
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custodial bank accounts at the financial intermediary.

So, I am not too clear in terms of looking at this whether the Judiciary
through these accounts should have this kind of discretion in determining if they
will remit moneys to the Treasury or if they will not remit money. Something is
not reading right, Attorney General, through the Chair, on this matter. So, | think
we need some clarity on this. We definitely need some clarity.

Mr. Vice-President: Attorney General.
Mr. Al-Rawi: Okay. Mr. Chair, Sen. Mark’s submission involves a lot of
matters, some of which | hope to clarify as follows.

First of all, the Judiciary is taxing no one. They are not allowed to tax
anyone that is the first thing that is incorrect. If you are talking about taxation, that
Is another division. The Judiciary collects no taxes. So that part of the submission
| would not address because it just simply cannot happen.

Secondly, the signatories to custodial bank accounts. The crux of the issue
i1s whether the word “may” should be “shall” insofar as payments are being made
to the Treasury. And I want to remind that the Judiciary is acting in any fashion
always upon effectively an order or a discretion. It is one of the two
circumstances.

If it is an order, it is pursuant to the resolution of some matter either by way
of consent or by way of mandatory judgment if it is a final judgment. So, if itis a
payment into court, if it is security for costs, if it is revenue, if it maintenance,
maintenance may be consensual, it may be ordered in a number of circumstances.

So, because the Judiciary always has a discretion, that discretion is
something that can be challenged, first of all, and it also premised upon the fact
that there is nothing to compel people to use this electronic system. If somebody

wants to roll up at the counter and pay it and go through the manual system and use
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the book, they are entitled to do it. They do not want to pay the $4 fee, the $20 fee,
whatever it might be, the manual system is there for you.

So, we kept with the language, but in any event it is now decided and settled
law that “may” is sometimes interpreted as “shall” in the circumstances. So, if |
now summarize.

Number one, we are not treating with taxation at all, those circumstances
would never arise.

Number two, the court ultimately directs or has discretion in certain
circumstances depending upon what the subject matter actually is.

Number three, nothing can prohibit in terms of remedy a beneficiary of a
trust account from not receiving moneys ultimately because a court can decide that
the beneficiary is entitled and so order it in a mandatory sense.

Sen. Mark: Just a simple point through the Chair. Seeing that these custodial
revenue bank accounts will be collecting fees, fines and any other payment
pursuant to an order, are you seeing moneys through these various elements that |
have outlined being transferred ultimately to the Treasury?

Mr. Al-Rawi: Well, remember the term that we used here is “Custodial Bank
Account”. It includes both, the revenue and the non-revenue.

Sen. Mark: Okay.

Mr. Al-Rawi: The non-revenue is the trust accounts, and the revenue is the
non-trust accounts. The non-trust accounts go to the Treasury. So the answer to
that part of the bifurcation is, yes. So in the definition section you will see that we
have a definition for custodial bank account, it means the two accounts, a revenue
account and a trust account. So technically, part of the answer is yes, and part of
the answer is no.

Sen. Mark: Okay. What time frame are you anticipating, once they collect, the
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money would reach the Treasury given the, let us say, the procedures for
dispatching?
Mr. Al-Rawi: It is usually on an overnight basis, which is where LIBOR derives
its benefit from. So automatic clearing house transactions are an automated
process. They can take at longest overnight and then on an overnight basis that is
where LIBOR kicks in, in terms of fixed percentage base points in terms of
interest, et cetera.
Sen. Mark: Okay. All right. Thank you, Mr. Chairman, | just wanted to get it
clarified.
Mr. Chairman: If there are no further contributions to that particular clause, |
will now put the question.

Question put and agreed to.

Clause 9, as amended, ordered to stand part of the Bill.
Clause 10.

Question proposed: That clause 10 stand part of the Bill.

In paragraph (1), delete the words—

(@) “payment in”, and substitute the words “payments in”;

(b) “payment out”, and substitute the words “payments out”; and

(c) “receipt”, and substitute the words “receipts”.
Mr. Chairman: Attorney General.
Mr. Al-Rawi: Mr. Chairman, should it please you, we propose that we tidy up the
language at clause 10 in a very straightforward fashion by way of an amendment to
clause 10(1). It really is nothing other than language clearing. And in those
circumstances we propose that clause 10 be amended as circulated.
Mr. Chairman: Hon. Members, if there are no other submission in relation to the

amendments as proposed by the Attorney General, clause 10—
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10.35 p.m.

Sen. Mark: Mr. Chairman, again, just on a point of clarification. | am
dealing with clause 10 sub (2), where we are being told that for auditing purposes,
electronic records “may”. Now I know the Attorney General indicated that “may”
can be interpreted as “shall” or has been interpreted as “shall”.

Mr. Al-Rawi: Could you forgive me for interrupting, Sir? The reason that we
have used “may” is that they may get a hard copy instead.

Sen. Mark: They may get a hard copy? But they would automatically—

Mr. Al-Rawi: They are entitled under the Constitution, under section 116, you
cannot duck the Auditor General. The Auditor General actually has the power to
enter in the Exchequer and Audit Act and combine forces with the supreme law,
the Constitution. You cannot duck the Auditor General. But here we are allowing
now the ability to say, you can take electronic version.

Sen. Mark: You remember we sought clarification earlier on as it relates to the
role of the Auditor General in reconciling financial statements, re: the financial
intermediary. Where in the legislation, because it is private institution and the
Auditor General falls under the Constitution to audit public institutions and not
private, given the fact that these custodial bank accounts will be held—

Mr. Al-Rawi: How do you access the bank accounts?

Sen. Mark: Yes, and where are we going to put that in the legislation to ensure
that the Auditor is not hindered in doing his or her work.

Mr. Al-Rawi: Itis in the Exchequer and Audit Act.

Sen. Mark: Right.

Mr. Al-Rawi: It is in the Regulations 1965; it is also in the 2015 Regulations.
And it is in the 2015 Regulations in particular that all of that is set out.

Sen. Mark: Okay. All right.
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Sen. Prescott SC: May | seek some clarification, please, under clause 10?

Mr. Al-Rawi: Yes, Sir.

Sen. Prescott SC: In light of the provision in clause 8, sorry, against the
background of clause 8, that payments may be paid electronically, which does not
appear to be—

Mr. Al-Rawi: | am sorry, | am not hearing you very well, Sir.

Sen. Prescott SC: Sorry. Clause 8 does not make it mandatory that payments
should be made electronically.

Mr. Al-Rawi: Correct.

Sen. Prescott SC: The manual system appears to be still—

Mr. Al-Rawi: Preserved.

Sen. Prescott SC: Current, preserved. Therefore, when clause 10 speaks of
records of receipts being created, stored, maintained and communicated
electronically, just please assist me to understand the—does a manual payment into
the custodial bank account result in an electronically generated receipt?

Mr. Al-Rawi: So the custodial bank account for the purposes of this legislation is
the specie that exists only for electronic payments. Any other custodial bank
account falls under sections 24A and 24B of the Supreme Court of the Judicature
Act, pursuant to Kirvek’s decision.

Sen. Prescott SC: If by repeating it | get it wrong please correct me. If the
manual system is demanded by the payor and initiated, the money that he pays
goes into a different account?

Mr. Al-Rawi: Yes, Sir, on a different piece of law. The Supreme Court of
Judicature Act, sections 24A and 24B.

Sen. Prescott SC: So that the payment into and out of court Act, whatever this is

called, I cannot remember the name now, just bear with me for a second, the
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payment into and out of court Act does not address the operations of the manual
system?

Mr. Al-Rawi: No, Sir, they do not.

Sen. Prescott SC: And you are satisfied—

Mr. Al-Rawi: That is preserved specifically.

Sen. Prescott SC: You are satisfied that that is clear from a reading of this Bill.
Mr. Al-Rawi: Yes.

Sen. Prescott SC: | am not.

Mr. Al-Rawi: Because the purposes, if we go from long title to short title to
clause 5, in particular, and clause 5 is where you are making payments into and out
of court and you established these accounts. This is where you are going to create
custodial accounts for the purpose of e-payment using payments in and payments
out. The manual system itself kicks in under the Supreme Court of Judicature Act
or it may be at the desk if it is a same day transaction, where it is not deposited at
all.

Sen. Prescott SC: Mr. Chairman, | am very slow to get the same meaning out of
this Act, that custodial bank accounts are the preserve of the electronic system.
Sen. Ramdeen: You are right, you are right.

Sen. Prescott SC: Thank you. | do not know if the AG has heard me, though.
Sen. Ramdeen: Mr. Chair, Attorney General—

Sen. Prescott SC: Wait, “nah”, let him finish.

Sen. Ramdeen: Attorney General, perhaps | could just shed some light on it. |
think what Senator—

Mr. Al-Rawi: | have got him. Sorry. Forgive me, Sen. Ramdeen. | was
translating to the CPC’s department. Forgive me. Coming back through you, Mr.

Chair. Sen. Prescott, if | got you right is, the name of the Bill is Payments into and
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out of Court.
Sen. Prescott SC: Yeah.
Mr. Al-Rawi: Payments into and out of court can be done manually, that is,
Supreme Court of Judicature or just at the drawer and now electronically. The
guestion is whether this unwittingly in your submission is now getting rid of the
manual system.
Sen. Prescott SC: Or maintaining it silently.
Mr. Al-Rawi: Yes. So whereas the Explanatory Notes which form no part of the
Bill clearly say:

“The purpose of the Bill is to provide for payments into and out of court to

be made electronically...into and out...”
That would be great. So what you are looking for now is, where is that preserved
in the Bill itself.
Sen. Prescott SC: Yes.
Mr. Al-Rawi: Have | got you right?
Sen. Prescott SC: Yes. The Bill appears to—it may be interpreted to maintain the
manual system but does not provide for it and does not say that custodial bank
accounts are preserved only of electronic payments.
Mr. Al-Rawi: Right. And it could not say that because custodial bank accounts
are something that have existed in the hundreds of them at a time.
Sen. Prescott SC: | think you are getting to where | wanted to go.
Mr. Al-Rawi: For a very long point in time. So where | am right now is that it is
silent and that it is intended specifically to be so because of the complexity of how
the Treasury actually operates.
Sen. Prescott SC: If I say | do not understand, would you try again?

Mr. Al-Rawi: Okay. So if one were to expressly say that these custodial bank
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accounts are for the purposes of making payments electronically then that takes
care of the “manual”. It preserves the manual, yes?
Sen. Prescott SC: And where does one go to make manual payments?
Mr. Al-Rawi: Right. It would then be, counter, yes, but also 24A and 24B of the
Supreme Court of Judicature Act which deals with investments for anything that is
paid into court.
Sen. Prescott SC: So subject to what Sen. Ramdeen may say, a person reading
this Act would be satisfied that there is no question that payments into and out of
custodial bank account referred to in this Act are electronic payments.
Mr. Al-Rawi: So, would you just allow me a moment just to confer with the
CPC’s department so that I can translate the point as I understand it? Is there
something, through you Mr. Chair, that Sen. Ramdeen wanted to add so that
perhaps | could do the two in one?
Sen. Ramdeen: | am just wondering if we could cure it, the mischief that Sen.
Prescott is asking about, just to ask you if you could consider it although we have
already passed it. If you look at the way in which 9A is drafted and you look at the
omnibus provision at the end of 9A after (n), and you said they:

“...satisfied by those moneys being paid into a Custodial Bank Account held

for that purpose.”
You could just add the words there to treat with or manually.
Mr. Al-Rawi: Okay, so we have not passed it. That is a very useful suggestion
because it is a new clause which would come after. [Crosstalk] | think it is a
wonderful suggestion.
Sen. Ramdeen: But as you are doing that, | lost the opportunity, so | can probably
take it now, that when we were considering 9 | actually did not think that you were

doing 9A. | was wondering if you do not want to put in 9A to be more complete.
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Mr. Al-Rawi: So we did not do 9A, just to let you know, right. Because it comes

as a new clause at the end.

Sen. Ramdeen: Oh. Okay, all right. But you want to take it now while you are

advising?

Mr. Al-Rawi: Insofar as it addresses Sen. Prescott with your permission, Mr.

Chair.

Sen. Ramdeen: | think that it was unintentionally, probably not considered that:
“A requirement under any written law for moneys to be paid to—"

It may well be that the requirements for moneys to be paid to may be by virtue of a

written law or it may be by virtue of a court order which is separate from a written

law.

Mr. Al-Rawi: Yes, you are right.

Sen. Ramdeen: Or it may be by a practice directions. So the usual omnibus

clause which we say, court order, practice direction, or written law, you take all of

them because | think it is in all of that you want to capture what comes thereafter.

Mr. Al-Rawi: Thank you very much. That is a very important observation.

[Short pause and crosstalk] Mr. Chair, I thank Sen. Prescott and | will come to

Sen. Ramdeen shortly. Sen. Prescott through you, Mr. Chair, CPC’s department is

suggesting that if we were to amend the long title and the short title to put in the

fact that this is an Act to make provisions for electronic payments into and out of

court. And in the short title, this Act may be cited as the electronic payments into

and out of Court Act, that that may assist us with the argument that the manual

system is still preserved at all times.

Sen. Prescott SC: The short title says what? An Act to—

Mr. Al-Rawi: So the long title which is at the top of the Bill—

Sen. Prescott SC: Yes.
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Mr. Al-Rawi: An Act to make provision for electronic payments into and out of
Court—
Sen. Prescott SC: But the language would now read “electronic payments” and
not for payments into and out of electronically or you just taking a short—
Mr. Al-Rawi: Yeah. And in the short title, this Act may be cited as the payments
into and out of court. We could say, as the electronic payments into and out of
court. So the manner of making payments “manually”, albeit into custodial
accounts is under the Supreme Court of Judicature Act. But that is the manual
system. So that this is the e-version of that now.
Sen. Prescott SC: So this is the electric payments Act.
Mr. Al-Rawi: Electronic. [Laughter] It may be electric in effect, but it is meant
to be the electronic.
Sen. Prescott SC: The electronic payments Act. So we do not need the words
“into and out of Court” then?
Mr. Al-Rawi: And that we would also amend the title to Part Il. So making
electronic payments into and out of court. So that is just above clause 5.
Sen. Prescott SC: Yes.
Sen. Ramdeen: AG, | just think that suggestion would work for the short title but
you already have the word “electronically” in the long title. It becomes
superfluous. If you read it you will see.

“...into and out of Court to be made electronically...”
Mr. Al-Rawi: Yeah.
Sen. Ramdeen: You would have electronically twice.
Mr. Al-Rawi: | had not spotted the second electronic.
Sen. Ramdeen: | do not think you need to interfere with—
Mr. Al-Rawi: The long.
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Sen. Prescott SC: The long remains electronically.
Mr. Al-Rawi: So, Mr. Chair, if the Senate would permit, through you, that we
revisit the short title and I not know how the CPC’s department does the
amendment to Part II, the title there. Could I ask?
Mr. Chairman: So what we would do Attorney General is, in relation to clause 1,
which is the short title, we would treat with at the end of disposing of the other
clauses before we go to the new clauses and the long title is not, the question is not
put, it is just a matter of stating it.
Mr. Al-Rawi: Okay, so we are proposing to leave the long title, the proposed
amendments and for your guidance, you can guide me, we would be proposing an
amendment by way of re-visitation of clause 1 of the Bill—
Mr. Chairman: Yes.
Mr. Al-Rawi: And that, | do not know if it is treated with by clause 5, by a
revisiting of clause 5, because it is at clause 5 that we have Part II.

10.50 p.m.

So we would be revisiting clause 5 of the Bill. [Interruption] I do not know
how it is done parliamentary-wise. | would assume.
Mr. Chairman: We revisit clause 1 and 5 after we deal with—and before the new
clauses.
Mr. Al-Rawi: Understood. Thank you.
Mr. Chairman: So we are still at clause 10. You disposed of comments by Sen.
Ramdeen?
Mr. Al-Rawi: Yes, Sir.
Mr. Chairman: Okay. So then it is a matter of putting the question.

Question put and agreed to.

Clause 10, as amended, ordered to stand part of the Bill.
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Clause 11 ordered to stand part of the Bill.
Clause 12.

Question proposed: That clause 12 stand part of the Bill.

Mr. Al-Rawi:  Mr. Chairman, we propose that clause 12 be amended in the
manner circulated:

A. In the marginal note, delete the word “Judiciary”.

B.  Delete the words “the Judiciary shall notify the recipient of the sum”
and substitute words “the Court Executive Administrator shall cause
the recipient of the sum to be notified”.

The reason that we are doing that is to personify the person with responsibility to
deal with that, being the equivalent of the PS, the person with liability and warrant
functionality under the Exchequer and Audit Act, and that is in the officeholder of
the Court Executive Administrator.

Mr. Chairman: Are there any further submissions in relation to this clause 12, as
amended by the Attorney General?

Sen. Dr. Mahabir: Hon. Attorney General, marginal notes. | see you have the
word “duty” appearing twice and | am just wondering whether it would not be
more elegant for the marginal note to read as follows: “Judiciary’s requirement to
notify recipients of duty to check entries.”

Mr. Al-Rawi: It reads well from a non-legal perspective, but “duty” implies a
liability, so we need to use the word “duty”.

Sen. Dr. Mahabir: So it is okay to have a repeat of the word.

Mr. Al-Rawi: And | do agree it is a little inelegant.

Question put and agreed to.

Clause 12, as amended, ordered to stand part of the Bill.

Clause 13 ordered to stand part of the Bill.
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Clause 14.

Question proposed: That clause 14 stand part of the Bill.
Mr. Al-Rawi: The proposal is that clause 14 be amended as circulated.

A. Renumber clause 14 as clause 14(1).

B. Insert after subclause (1) as renumbered, the following subclause:
“(2) The Court Executive Administrator may issue or cause
to be issued, a pre-paid card to be used for the electronic payment
of fees pursuant to subsection (1).”

This is in keeping with the previous amendment which we just did to clause 12
which is to personify the responsibility in the officeholder of the Court Executive
Administrator in the manner set out in the circulated version.
Mr. Chairman: If there are no further submissions in relation to the amendment
put forward by the Attorney General, | will now put the question.

Question put and agreed to.

Clause 14, as amended, ordered to stand part of the Bill.
Clause 15.

Question proposed: That clause 15 stand part of the Bill.
Mr. Al-Rawi: Mr. Chair, we propose that clause 15 be amended. It is not
circulated. On reflection in the time that we have had, it crossed our minds and we
submit that we need to amend clause 15 specifically to remove 15(1)(a). And |
would like hon. Senators to consider why. The proposal advanced by a very bright
member of our team suggested to us that providing for if the Rules Committee
were allowed the privilege of providing for the payment of any convenience fee,
transaction fee or other fee in relation to payments into and out of court or a
custodial bank account, that that would be directly in contradiction with the

Exchequer and Audit Act, where it is the Minister of Finance and the Treasury that
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sets those fees. So we felt that we could run the risk of having the Rules
Committee come up with a fee structure which would collide with the Treasury’s
privilege to do that, and that that could, therefore, cause incongruity in the system
and offend the fact that as a Parliament, as a Senate, we have said let us keep the
Exchequer and Audit Act as the primary body. So in those circumstances we
propose that we delete subclause (1) and that we replace it. Effectively what we
are doing is eliminating (1)(a), but the manner in which we do that is to delete (1)
entirely and replace it with the following language, should it please you. It would
read:

Delete subclause (1). Substitute the following subclause:

“(1)>—and you could easily read from what is there—“The Rules

Committee established under section 77 of the Supreme Court of Judicature

Act may make Rules of Court for carrying into effect the provisions of this

Act.”
So effectively what we are doing is we are merging (b) into the chapeau.
Sen. Mark: Mr. Chairman, | do not know if—I understand the amendment that
the Attorney General is putting forward but | do not know if it could cure the
gravity of the act that has already been committed. Mr. Chairman, this clause 15
which compels the Rules Committee of the Judiciary, even if you leave out (1)(a),
they have already put on their website the operationalization through what is called
a practice direction, the institutionalization of fees since the 18" of May. So |
think the crash has already taken place. There is no collision any longer between
the Treasury and the Judiciary. A crash has taken place, and a clash. So the
question here we are asking: If that has taken place, what is the relevance of this
entire provision? Because the Rules have already been promulgated. We have a

practice direction, yet still this Parliament has no—it has not been gazetted. There
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Is no Legal Notice before this Parliament. We never had an opportunity to move a
Motion to annul these illegal fees—

Mr. Al-Rawi: | get the point, Mr. Chairman. Thank you. Please.

Sen. Mark: So what are we doing?

Mr. Al-Rawi: Could I answer, please, most respectfully? The submission made
by my learned colleague belies his silence in relation to the adoption of clause 13
of the Bill. Clause 13 of the Bill:

“Subject to Rules of Court or a Practice Direction, a document...filed at a

court...may be filed electronically.”
| have referred to that because it is the Exchequer and Audit Act—sorry, it is the
Supreme Court of Judicature Act, section 78(1) which specifically says that you
are to make Rules of Court to treat with fees. The fees which my learned friend is
referring to are fees which are for third parties, not the court, pursuant to a practice
direction issued lawfully by the Chief Justice, under the Civil Proceedings Rules,
1998, as amended, which allow the Chief Justice to issue a practice direction,
hence my reference to clause 13 of the Bill, and that is specifically for maintenance
matters by order of the court which are consent orders where the fee is accepted by
the participants to the consent order. Translating that to common English for those
who may be listening outside of the Parliament, we are comparing apples with
camels. They are just not the same thing.

So it is not a fait accompli. And by the way, the practice direction was
gazetted. So it was published by the Chief Justice in accordance with the Civil
Proceedings Rules. So we are not comparing like with like. And we have
addressed this in the debate as to how the lawful operation of the CourtPay system
for maintenance matters in the High Court only, is a lawful position. So,

respectfully, I would propose that we do not revisit any argument that has been

UNREVISED



289
Senate in Committee (cont’d) 2018.09.11

traversed in the debate and that perhaps, we could at best agree to disagree with the
submission.

Sen. Mark: Well, I do not think that you have the authority here to tell me, or any
one of us, that you want to curb our freedom of speech. That is for a dictator—
Mr. Al-Rawi: No, | am referring to the Standing Orders, Sir.

Mr. Chairman: Members, just—if you could keep it to the particular clause that
IS engaging our attention. So if you have a response—

Sen. Mark: Thank you. | think it is 11.02 now, and let us keep it that way, | agree
with you. Mr. Chairman, you see that colourful language and all this kind of
attempt to cover, in language, an egregious offence—

Mr. Al-Rawi: Mr. Chairman, | take objection to this, you know. There is no
egregious offence.

Sen. Mark: Mr. Chairman, listen—

Mr. Al-Rawi: Who has committed an egregious offence?

Sen. Mark: I have read the CPR Rules as well—

Mr. Al-Rawi: Which one of them?

Mr. Chairman: One second, Sen. Mark, and Attorney General.

You have made a submission, Sen. Mark, to which the Attorney General has
responded. This particular issue was also raised in the debate which has
concluded. Do you have any kind of response, as short as it may be, to what the
Attorney General has just said? If it is you do not agree with what he has said, that
is fine. You have made a submission. The Attorney General has respectfully
answered. He has agreed to disagree. So unless you have some other way of
trying to convince him otherwise, | will allow that, very briefly, but all of the other
stuff that can be brought forth from the debate, I will not allow. So just respond, if

you have another angle to the argument, in an attempt to maybe try and convince
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the Attorney General to change his mind. That is all I am going to allow at this
point.
Sen. Mark: Mr. Chairman, | am not going to engage because we can engage and
we will leave. | am not engaging. What | am saying is simply this—
Hon. Senator: You threatening—
Sen. Mark: “I eh threatening nobody.”
Mr. Al-Rawi: Sounds like it.
Mr. Chairman: Sen. Mark, can we—
Sen. Mark: Can | speak to you, Sir, rather than being disturbed by—
Mr. Chairman: Yes, speak to me. Ignore any other comments.
Sen. Mark: | have to ignore this lady whose phone is going off the whole night
and disturbing the proceedings.
Mr. Chairman: Sen. Mark, behave yourself, “nah”.
Sen. Mark: Yes, let me just continue, please. [Crosstalk] | am being disturbed.
Mr. Al-Rawi: Comrades, comrades. [Laughter]
Sen. Mark: What comrade? What comrade?

11.05 p.m.
Mr. Chairman: Can we have some silence, please? | am asking for silence. | am
asking for silence, please. Thank you. Sen. Mark?
Sen. Mark: | just want clarification, Mr. Chairman. | am just asking. The
Attorney General—
Mr. Chairman: | want to highly suspect that people want to sleep here tonight.
Sen. Mark: Mr. Chairman, may | continue, please? The distinguished Attorney
General indicated that the rules were gazetted. Mr. Chairman, I can seek, through
you, | did my own enquiry in this Parliament as to whether legal notice was issued

to this Parliament and no legal notice was issued. So we are being told by the
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Attorney General, today, that this thing was gazetted since the 14" of May and |
asked the Parliament to conduct a research to see where this legal notice is because
we know that once a legal notice is issued it must come to the Statutory Instrument
Committee. Sen Gerald Ramdeen is a member of that committee and he has not
received any such legal notice so that we could have challenged these illegal fees
that were imposed.

Mr. Al-Rawi: Mr. Chairman—

Sen. Mark: So, Mr. Chairman, | have made my point to get recorded.

Mr. Al-Rawi: | regrettably | could not provide the answer to the issue of the
gazetting because all that | have, | took the opportunity—you saw me—to
physically go and get the practice direction. So | have the practice direction and |
know that Sen. Mark has the practice direction because he read from it. The
simple position is that we stoutly disagree with the submission of illegality of the
CourtPay system. If Sen. Mark chooses to advance that argument | can only agree
to disagree. It is open for someone to challenge it, perhaps it may happen, perhaps
it may not. The Judiciary has advanced in writing its views that the structure is
legal. None of this finds its way into the fulminations, into the current clause that
we are looking, which is why | invited you to consider the Standing Orders. So
that is my submission.

Mr. Chairman: And that closes off that argument between the two. Sen. Hosein,
you had a comment to make.

Sen. S. Hosein: Chair, through you. AG, with regard to the clarification on the
amendment to clause 15 you said that you are removing subclause (a) because it is
the Minister of Finance who would be the one setting these fees, am | correct?

Mr. Al-Rawi: Yes, the Treasury in the non-consensual order aspects—because

people can consent to any order that they choose. They may choose an account in
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Switzerland, they may choose an account somewhere else. Those aspects can be
the subject of a court order by agreement, but everything else to treat with
transactional fees for third party arrangement banks have to be done by the
Treasury. The court under section 78 of the Supreme Court of Judicature Act
could set fees, but that is the court fees—$20 to file, $40 to file—and that money
goes to the Judiciary’s accounts which then go to the Consolidated Fund.

Sen. S. Hosein: My question is that these convenience fees, the transaction fees,
they are not collected and transmitted to the Ministry of Finance/Treasury—

Mr. Al-Rawi: Because they do not belong to them.

Sen. S. Hosein:—Dbecause it would be the third party who would be paid these
fees, so why is it that the Minister of Finance is setting the fees for the third party
company?

Mr. Al-Rawi: Because that is how they are done. Anything under the electronic
environment, which is in the 2015 regulations passed by last Government, in the
2014 amendments passed by the last Government are done that way.

Sen. S. Hosein: Okay. Thank you.

Mr. Chairman: Okay. So if there are no further submissions, | will now put the
guestion. The question is that clause 15, be amended, as follows:

Delete (1) and replace with the following:

15(1) The Rules Committee established under section 77 of the Supreme
Court of Judicature Act may make Rules of Court for carrying into
effect the provisions of this Act.

Question put and agreed to.

Clause 15, as amended, ordered to stand part of the Bill.

Clause 1 recommitted.

Question again proposed: That clause 1 stand part of the Bill.
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Mr. Al-Rawi: Mr. Chairman, we propose that clause 1 be amended to amend the
short title by including the word “Electronic”. So that is just after the word the
“the”.

“This Act may be cited as the Electronic Payments into and out of Court

Act.”
Mr. Chairman: So I will now put the question as we are recommitting clause 1.
The question is that clause 1 be further amended as follows:

Inserting the word “Electronic” after the word “the”.
So that clause 1 now reads:

“This Act may be cited as the Electronic Payments into and out of Court

Act, 2018.”

Question put and agreed to.

Clause 1, as amended, again ordered to stand part of the Bill.
Clause 5 recommitted.

Question again proposed: That clause 5 stand part of the Bill.
Mr. Al-Rawi: Should it please you, Mr. Chairman, we proposed that clause 5 be
recommitted so as to specifically amend the heading at Part 11, and where it says
Part 1I, “Making Payments into and out of Court”, that we insert the word
“Electronic” after the word “Making”.
Sen. Prescott SC: Chair, would the hon. Attorney General mind repeating what
he said, please?
Mr. Al-Rawi: The heading just above clause 5 which says Part I, currently says
“Making Payments into and out of Court”, we proposed that it be “Making
Electronic Payments into and out of Court”. The only way to capture the title
break is by recommitting 5.
Sen. Prescott SC: Yes, thank you.
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Mr. Al-Rawi: Thank you, Sir. Thank you, Mr. Chairman.
Mr. Chairman: So | shall now put the question. The question is that clause 5 be
amended as follows:

At the heading above clause 5 insert the word after the word ‘“Making”,

“Electronic”. So that it reads:

“Making Electronic Payments into and out of Court.”

Question put and agreed to.

Clause 5, as amended, again ordered to stand part of the Bill.
New clause 4A.
Mr. Al-Rawi: No, no, we are abandoning that. Yes, Sir.
Sen. Dr. Mahabir: In my contribution I did indicate that | did not to wish for it to
be abandoned entirely. Hon. Attorney General, | simply wanted 4A to read and |
think there is merit in 4. This Act binds the State as most Acts do, but 4A:

“The Exchequer and Audit Act shall apply to this Act...”
You see, my position for including that is that | think we need to send a signal that
the Judiciary is not going to be treated in any way different from any other arm of
the state when we are dealing with public funds. And if there is any contention, if
there is any lack of clarity on the matter, | think it would certainly assist the
legislation by indicating that the Exchequer and Audit Act shall in fact apply to
this Act because we have drawn on the Exchequer and Audit Act when we said
that the receiver of revenue has the meaning assigned to it under section 2 of the
Exchequer and Audit Act. So we have referred to it, and | am very uncomfortable
for not inserting it here so that there will be some clarity with respect to what
ultimately is the final law that will govern the moneys collected.
Mr. Al-Rawi: | understand the position well. Would you permit me to persuade

you this way? | was drawn to the amendments in 2005 to the Supreme Court of
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Judicature Act specifically in the insertion of 24A and 24B and to other pieces of
law and none of them maintained the fact that the Exchequer and Audit Act runs
and applies, and the reason is that all other laws in Trinidad and Tobago, unless
repealed, continue to apply.

So when | looked to the other manner in which electronic payments are
made there is no expressed statement in the Supreme Court of Judicature Act and
that is the case. So we are specifically not colliding with it, and from a drafting
perspective the law continues to operate because the law under the Interpretation
Act continues to operate and continuously speaks specifically.

Dr. Sen. Mahabir: Thank you.
Mr. Chairman: Attorney General, you withdraw new clause 4A?
Mr. Al-Rawi: Yes, Sir, | do.

New clause 4A withdrawn.

Mr. Chairman: Your clause 9A, are we moving forward with that?
Mr. Al-Rawi: Yes.
New clause 9A.

Insert after clause 9, the following new clause:

Required to 9A. A requirement under any written law for moneys

pay under law to be paid to—

satisfied by (@) the Court;

payment into (b) the Judiciary;

Custodial (c) a Magistrate;

Bank Account (d) the Registrar and Marshal;

(e) the Court Executive Administrator;
(f) a Marshal;
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(g) a Deputy Marshal;
(h) a Second Deputy Marshal;
(1) a Marshal Assistant;
() a bailiff;
(k) a Magistracy Registrar and Clerk of the
Court;
() aReceiver of Revenue;
(m) a Collector of Revenue; or
(n) a Collecting Officer,
Is satisfied by those monies being paid into a Custodial
Bank Account held for that purpose.
New clause 9A read the first time.
Sen. Dr. Mahabir: Mr. Chair, 9A. Hon. Attorney General, in 9A the spelling of
moneys.
Mr. Chairman: We have not gone to that part.
Question proposed: That the new clause 9A be read a second time.
Mr. Al-Rawi: May | put it and then have the question come after, the rationale,
should it please you, Mr. Chair? The Government proposed that clause 9A been
inserted into this Bill with a slight amendment. Consonant with the amendments
that we just made to the short title and also to clause 5 of the Bill, we proposed in
the chausur—that is the footer—to 9A that we include the word “electronically”
just after the word “paid”. So it would read:
“...is satisfied by those monies being paid electronically into a Custodial
Bank Account...”
The rationale for the inclusion of this is that, one could not specifically

mentioned—because there are so many laws—the written laws which specifically
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apply. The Law Association had made the comment that there was need to reflect
upon other laws consequently. One of them was treated with in the miscellaneous
provisions Bill which would come up next and the other one we have no need to
treat with specifically. So we are proposing a requirement under any written law
for moneys.

Now, Sen. Ramdeen raised a little while ago and if you would permit me to
raise this, whether we wanted to consider adding in order or practice direction into
that point and | thought that that was a very useful submission, and then | reflected
a little bit further and I wanted to know how hon. Senators felt about this. If one
looks to the fact that orders and practice directions apply per se—because once an
order is made it applies—it can be a different specie from a written law. So written
laws which are already cast in stone, and those which may yet come as laws
themselves, would have a need to be affected in 9A. But an order of the court
would be a different specie, similar something done pursuant to a practice
direction.

So we felt that we could have separated out the two and only replied upon
the written laws need to be reflected upon. | am not sure what is the view of the
Senate is on that. | welcome views on it so that we can think it through together.
Sen. Ramdeen: Thank you, Mr. Chair. Attorney General, | was just wondering if
that is the position then where would you capture those payments electronically for
any of these listed prescriptions that you have made there in 9A?

11.20 p.m.

Mr. Al-Rawi: Because an order would specify firstly who it is being made to and
the fact, as an order of the court, that is satisfied for those moneys being paid to
custodial accounts, it would say which custodial account. So any order which said
pay via e-pay using this system would be the body of the order itself, both in a
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practice direction which would give an example as the Practice Direction of May

14,2018 or May 18, 2018 said and also in any other order that the court may order.
So | thought that that could have been separated out. | am not wedded to the

position. | was trying to think it along the lines volunteered, but | felt that the

written law was the one that we needed to capture, because any court order would

be specific to those purposes, (a), as to the custodial account to be used and (b), the

identification of the fees to be applied.

Mr. Chairman: Sen. Prescott.

Sen. Prescott SC: Yes, and | may be simply repeating what | think I am hearing.

So that a court making the order, Attorney General, will say these moneys shall be

paid into a custodial bank account?

Mr. Al-Rawi: Yes and it would usually name it.

Sen. Prescott SC: And if that is the court’s order, then clause 8 covers the method

electronically and there would be no need to make that reference in 9A.

Mr. Al-Rawi: Yes. So 9 was designed to capture the mischief of whether one

could particularize now every law that made reference to who could receive. A

requirement to pay laws to the marshal or a bailiff if under the Bailiffs Act or

under the Petty Civil Courts Act. Because we could not capture all of those, we

listed out the persons known right now in that point without reference because

there are so many cross-references.

If 1 could also explain. The Law Revision Committee is currently at work in
consolidating the laws of Trinidad and Tobago in the latest draft because we have
had so many amendments that we are fractured. If we look to the Family and
Children Division Act alone which amended 19 pieces of law and then we add the
miscellaneous provisions which is coming shortly, which there are a further 12

amendments, it is splintered and the need to consolidate all of these things. So we
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could not get a consolidated version of exactly what needs to be done yet because
it is so splintered for so many years. So now, we have just approved and, in fact,
the work is nearly complete to republish the—I think it is the 11" edition of
amendments to laws.

Sen. Prescott SC: Chair, would you just permit me one question? Is under clause
9A(k), forgive me not knowing, but there is such a thing as the Magistracy
Registrar?

Mr. Al-Rawi: Under the Criminal Division Act.

Sen. Prescott SC: That is the correct title?

Mr. Al-Rawi: Yes.

Sen. Prescott SC: Thank you.

Mr. Chairman: OKkay, if that is all of the submissions in relation to new clause
9A, | shall now put the question.

Sen. Dr. Mahabir: Okay, Mr. Chair, clarification, hon. Attorney General, 9A
refers to moneys, m-o0-n-e-y-s, and then in the penultimate sentence, it is m-o-n-i-e-
s. | do not know if in law, you need to spell them differently but in English, I think
there should be consistency.

Mr. Al-Rawi: Itise-y.

Sen. Dr. Mahabir: Yes.

Mr. Al-Rawi: We had a raging debate about which version of the English
language should prevail. Unfortunately in the version sent out to you, it really
ought to be e-y. 1 think it was clear. Blake that insisted that it be done that way
because it is done that way in the Exchequer and Audit Act.

Sen. Dr. Mahabir: Right, okay, so therefore, it should be m-0-n-e-y-s in the first
line and m-o0-n-e-y—but why does m-o0-n-i-e-s exist?

Mr. Al-Rawi: Itiswrong. It should be e-y-s.
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Sen. Dr. Mahabir: It is wrong, okay. M-0-n-e-y-s. Okay, very well, consistency.
Mr. Al-Rawi: Yeah.
Sen. Dr. Mahabir: Very well, thank you.
Mr. Chairman: Just to clarify, that is just an error, so wherever it appears, it will
be picked up and subsequently corrected. So if there are no submissions on new
clause 9A, | shall now put the question.
Question put and agreed to.
Question proposed: That the new clause, as amended, be added to the Bill.
Question put and agreed to.
New clause 9A, as amended, added to the Bill.
Long title.
Question proposed: That the long title stand part of the Bill.
Mr. Chairman: Yes, so AG, you just want to give a brief statement on the long
title because there is an amendment there?
Mr. Al-Rawi: No, Sir. No need to do it.
Mr. Chairman: Okay.
Mr. Al-Rawi: Sen. Ramdeen helped me by pointing out that, electronically, it was
already there. | thank him for it.
Mr. Chairman: Okay. No, but in the circulation that you have put forward, it
does indicate that—yeah. So it reads:
In the long title, delete after the words “Custodial Bank Account”, the word
“in” and substitute the words “held under”.
So we just want to—
Mr. Al-Rawi: Yes, Sir. | apologize. You are correct. So the reason is that it was
correct to actually say “held under” as opposed to “in”. It was technically correct

to do it that way, so the proposal is that the long title be amended as circulated.
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Question put and agreed to.

Long title, as amended, ordered to stand part of the Bill.

Question put and agreed to: That the Bill, as amended, be reported to the
Senate.

Senate resumed.
Mr. Vice-President: Attorney General.
Hon. F. Al-Rawi: Thank you, Mr. Vice-President. | wish to report that a Bill
entitled an Act to make provision for payments into and out of Court to be made
electronically and into and out of a Custodial Bank Account held under the name
of the Judiciary of Trinidad and Tobago and for related matters was considered in
committee of the whole and approved with amendments. | now beg to move that
the Senate agree with the committee’s report.

Question put and agreed to.

Bill reported, with amendment.
Hon. F. Al-Rawi: Mr. Vice-President, | beg to move that a Bill entitled an Act to
make provision for electronic payments into and out of Court to be made
electronically and into and out of a Custodial Bank Account in the name of the
Judiciary of Trinidad and Tobago and for related matters be forthwith read a third
time and passed.
Sen. Prescott SC: Held under.
Hon. F. Al-Rawi: Held under.
Mr. Vice-President: Hon. Senators, the question is that a Bill entitled an Act to
make provisions for payments into and out of Court to be made electronically and
into and out of a Custodial Bank Account in the name of the Judiciary of Trinidad
and Tobago and for related matters be now read a third time and passed.

Question put, That the Bill be now read a third time.
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Sen. Prescott SC: Mr. Vice-President, | am quite certain at the end of the day, it
would not make a great deal of difference but you inadvertently did not use the
term “held under” as the hon. Attorney General had suggested. I do not know if it
makes a difference at the end of the day but if it does, could you please attend to it?
Mr. Vice-President: | will just put the question again. Hon. Senators, the
question is that a Bill entitled an Act to make provisions for payment into and out
of Court to be made electronically and into and out of a Custodial Bank Account
held under the name of the Judiciary of Trinidad and Tobago and for related
matters be read a third time and passed.

Question agreed to.

Bill accordingly read the third time and passed.

ADJOURNMENT

The Minister of Energy and Energy Industries (Sen. The Hon. Franklin
Khan): Thank you, Mr. Vice-President. | beg to move that this Senate do now
adjourn to Thursday the 13" of September, 2018 at 2.00 p.m. During that sitting,
we would continue debate on the miscellaneous provisions Bill.

Question put and agreed to.

Senate adjourned accordingly.

Adjourned at 11.30p.m.
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