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SENATE
Tuesday, December 06, 2011
The Senate met at 1.30 p.m.
PRAYERS
[MR. PrResIDENT In the Chair]
PAPERS LAID

1. Report of the Auditor General of the Republic of Trinidad and Tobago on the
consolidated financial statements of the Trinidad and Tobago Unit Trust
Corporation for the year ended December 31, 2010. [The Minister of Public
Utilities (Sen. The Hon. Emmanuel George)]

2. Report of the Auditor General of the Republic of Trinidad and Tobago on the
statement of receipts and payments of the Intellectual Property Office for the
year ended December 31, 2008. [Sen. The Hon. E. George]

3. Report of the Auditor General of the Republic of Trinidad and Tobago on the
statement of receipts and payments of the Intellectual Property Office for the
year ended December 31, 2009. [Sen. The Hon. E. George]

4. Annual audited financial statements of the Government Human Resource
Services Company Limited (GHRS) for the financial year ended September 30,
2010. [Sen. The Hon. E. George]

5. Annual report of the Public Service Commission for the period January 01,
2010 to December 31, 2010. [Sen. The Hon. E. George]

6. Water Improvement Rate (Point Lisas Industrial Estate) (Variation) Order,
2011. [Sen. The Hon. E. George]

7. Sessional review of the First Session (2010/2011) of the Tenth Parliament of
the Republic of Trinidad and Tobago. [Madam Vice-President (Sen. Lyndira
Oudit]

LEGAL AID AND ADVICE (AMDT.) BILL, 2011

The Minister of Justice (Hon. Herbert Volney): Thank you, Mr. President. |
beg to move,

That a Bill to amend the Legal Aid and Advice Act, Chap. 7:07, be now read a
second time.
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Mr. President, this is a Bill to amend the said Legal Aid and Advice Act,
Chap. 7:07. The current legislative provisions governing the access to legal aid by
persons in need are grossly outdated in significant areas, creating a situation
which put some of the most basic constitutional rights of the citizens of Trinidad
and Tobago in jeopardy.

When the Legal Aid and Advice Act was enacted in 1976, it was done so with
the main intent of making legal aid and advice readily available to persons of
small or moderate means, and to enable the cost of such aid or advice to be
defrayed wholly or partly out of moneys provided by Parliament.

The amendments being proposed today will ensure that the Legal Aid and
Advisory Authority is, once again, placed in the best possible position to adhere
to its statutory mandate. However, the irony exists today that in its current form,
legal aid legislation is not achieving even the most basic aims for which the Act
was intended.

From as far back as 2009, there was agreement by the then Cabinet that urgent
amendment to this Act was needed for the purposes of widening access to legal
aid, particularly with regard to minors, possibly the most vulnerable category of
persons within our criminal justice system.

The last amendment to this legislation was by Act No. 18 of 1999. Mr.
President, this 1999 Act gave legal effect to reformations that were approved by
the Cabinet all the way back in 1982. So, strictly speaking, the Legal Aid and
Advice Act which exists today embodies provisions, the real usefulness of which
expired almost 30 years ago. It is against this backdrop that this amendment Bill is
being proposed to this honourable Senate on this day. It is expected that these proposed
amendments will effectively treat with the issues that have come to bear on the efficient
operations of the authority since the last series of amendments to the Act in 1999.

One of main issues that these amendments will address is the eligibility provisions
of persons seeking access to the services of the Legal Aid and Advisory Authority. At
present, legal aid in civil actions in the Supreme Court is made available to
persons whose disposal capital does not exceed $5,000, and whose disposable
income does not exceed $7,000 a year—and that is in our Trinidad and Tobago
currency—after prescribed deductions are made to income earned during the prior 12
months.

Within our present economic climate, these provisions, essentially, allow only
for the unemployed or part-time employed to access legal aid services in such
matters. This has resulted in a situation where persons genuinely unable to afford
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private legal representation are unable to access legal aid. These amendments are,
thus, geared towards making legal representation accessible to those who need,
but cannot afford it.

Another significant change which will be effected by these amendments is the
introduction of a duty counsel scheme. Under this scheme, mechanisms will be
put in place whereby immediate access to legal representation and advice will be
provided to minors from the moment they are detained on suspicion of having
committed any criminal offence. The same facility will be made available to adult
offenders or alleged adult offenders, detained on suspicion of having committed
an indictable offence. [Senator sneezes] God bless you, fellow Senator.
[Laughter] 1 am on my feet, so | have the liberty, Mr. President, on behalf of us
all. The same facility, as | said, would be made available to adult offenders. It is
intended that legal aid will now be provided to such persons as soon as practicable
after their arrest and at the earliest opportunity during their detention. Our
Government is, indeed, therefore, anxious to get this scheme on stream as it will
allow legal services to be made available to potential applicants at a point when
they need counsel most, that is, upon detention, before arrest.

Consultation with the authority has revealed that it has been their experience
over the years that litigants often seek legal aid and advice when it is too late,
usually at a point when they have already compromised their legal position.
Under this proposed scheme, however, duty counsel would be available to
persons from the very beginning of the criminal justice process, 24 hours a day,
seven days a week.

Regulations to govern the operations of the scheme are currently being
drafted. This type of scheme is by no means a novel idea, but already exists in
countries such as Canada the United Kingdom and even regionally in Jamaica.

My Ministry’s consultation with the authority has revealed that a steady visit
coordinated by the Law Society of England and Wales and undertaken during the
tenure of the former administration by some members of a committee was made
to the United Kingdom in October 2006, where participants were able to observe
firsthand the operations of this scheme. The participants who made this trip
reported the smooth operation of this Duty Counsel Scheme in Britain, and further
commented on the high level of networking among the courts, the police and the
Law Society, the body responsible for organizing the call centres, through which
attorneys-at-law on the Duty Counsel panels were contacted in a timely manner
on behalf of suspects needing their services.
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Mr. President, these two amendments afford widening access to legal aid and
the duty counsel scheme is designed to so modernize our existing legislation that
the international conventions to which we have assented since 1978 can be
reasonably effected. | refer here to the United Nations Covenant on Civil and
Political Rights. The articles of this covenant promote the ideal that all persons
are equal before the courts and tribunals. The covenant holds that in the
determination of any criminal charge against a person, or of that person’s rights
and obligations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established by law.

1.45 p.m.

Further, among the provisions in Article 14(3) of the Covenant is that for an
individual, and | quote:

“To be tried in his presence, and to def
assistance of his choosing; to be informed, if he does not have legal
assistance, of this right, and to have legal assistance assigned to him, in any
case where the interests of justice so require, and without payment by him in
any such case if he does not have suffici

While our beloved country, as many more developed countries, has enacted
forms of free legal assistance and advice to those unable to pay for such, the
outmoded provisions of our legislation essentially negated the realization of this
benefit for those of our citizens in urgent need of such a service.

Our Government is cognizant of the fact that an integral part of the success of
this proposal in Trinidad and Tobago would necessitate the cooperation of
members of the Law Association, and particularly the Criminal Bar Association,
along with members of the police service and staff of the Legal Aid and Advisory
Authority. Our Government is of the strong opinion that the rights of citizens,
specifically the right to counsel and to the protection of the law as enshrined in
the Constitution of the Republic of Trinidad and Tobago, would be protected and
aided significantly by this scheme.

The need to protect juveniles under the law is also clearly recognized by the
introduction of the duty counsel scheme. This initiative will, for the very first
time, bring our legislation in line with our international convention obligations,
which necessitate the provision of mandatory free legal assistance for arrested or
accused juveniles. More specifically, Trinidad and Tobago will adhere to the
spirit of the United Nations Convention on the Rights of the Child, to which it is a
party, which mandates with Article 37(d), and | quote:
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“Every <c¢child deprived of his or
access to legal and other appropriate assistance, as well as the right to
challenge the legality of the deprivation of his or her liberty before a court or
other competent, independent and impartial authority, and to a prompt
decision on any such action.”

Mr. President, this Bill will specifically address existing eligibility provisions
for legal aid in High Court civil matters. These provisions are woefully
inadequate and restrict the access of persons who are of moderate means, the very
category of persons that the existing Act is meant to provide for. Trust me, Mr.
President, most people fall into the category of moderate means.

At present an applicant for legal aid in High Court civil matters must not be in
possession of or be entitled to disposable capital in excess of $5,000. That is $5,000 per
annum. Additionally, for the 12-month period immediately prior to the date of the
application, such a person must not have received a disposable income exceeding
$7,000 per annum. Someone has been sleeping on the job. This measure should have
been here long before.

This disposable income figure is obtained by calculating the total sum received by
an applicant and his spouse over the 12 months immediately preceding the date of the
application and deducting therefrom a personal income sum of $1,080, $600 for a
dependent, up to maximum of three dependents and $2,400 for rent—%$2,400 per
annum for rent, $200 a month that is. This is quite incredible—contributions being
made to the National Insurance Board, any income tax payments, National Insurance
Board pensions, old age pensions, public assistance benefits and disability benefits.

By virtue of this Bill, our Government proposes to increase the maximum
disposable capital from a ceiling of $5,000 to a ceiling of $20,000. It is further proposed
that the disposable income be increased from a figure not exceeding $7,000, to a figure
not exceeding $36,000, over the 12-month period immediately prior to the date of the
application, after deductions are taken into consideration.

These proposals were arrived at after a thorough consideration of figures attached
to the existing minimum wage, old age pensions, national insurance pensions and
benefits, social welfare benefits, the average number of dependents in a low socio-
income family, the average cost of rent and the cost of basic items and other necessities
in Trinidad and Tobago today. These proposals have also been made after
consideration of statistics over preceding years, relating to the upper and lower
income levels of applicants who, based on the existing provisions of the Act, were
not eligible for legal aid in civil matters of the High Court.
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It is further being propose d t hat the definition of “di
“di sposable income” be redefined to includ

legal as well as common law unions, be taken into consideration. Under the
existing legislation, only the income of spouses in a legal union is considered. In
raising the levels of disposable income and disposable capital for eligibility
purposes, the Government also acknowledges the requirement that all applicants
qualifying for legal aid make some measure of contribution towards the cost of
their legal fees, where they are able to do so. It is in light of this that the
provisions of the existing Act governing contributions from aided persons, was
amended to provide for contributions that would be commensurate with the
proposed increases in disposable income and disposable capital provisions.

This honourable Senate is being asked to take special note however of the
discretion of the authority to decide, in cases where circumstances so warrant, that the
contribution be waived entirely. This contribution by the applicant would be used to
offset the cost incurred by the State in providing legal services to a wider section of the
public. Essentially, under this initiative, who could pay, should pay for such services
provided by the authority.

Further, amendments are being proposed which would give the director of the
authority the discretion to grant legal aid to an applicant who would not qualify for
legal aid under normal circumstances. This discretion would be exercised where there
are extenuating circumstances.

Mr. President, the current Act makes provision for non-residents to obtain legal
advice after having been resident in Trinidad and Tobago for a period of six months.
This amendment Bill will remove such time limitations so as to mitigate the adverse
impact on this particular group, which may include, for example, trafficked persons and
those who wish to bring claims associated with unlawful immigration detention.
Amendments are being proposed to the First Schedule of this Act which deals with fees
and expenses to be paid to attorneys-at-law. Attorneys-at-law would be pleased to
know of the increased fees that are being made available, but they must still understand
that the basis of legal aid is a virtual giving back to society for all the benefits that the
profession brings to them. This is but a method of helping the poor people get through
the processes of the criminal and civil laws of our land.

The present schedule provides specifically for the quantum of fees payable by the
director of the authority under written authority of a court of summary jurisdiction or of
a presiding judge. These proposed increases are being made in light of the ever
increasing and prohibitive difficulty in retaining attorneys-at-law on legal aid
panels, willing to be assigned to matters, especially at the High Courts.
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A perfect illustration of this can be seen in an article published in the Trinidad
Guardian on March 21, 2011, headed:

“Legal Aid hawydr membér pai d enou

According to the article, Khemrajh Harrikissoon, member of the board of the
Legal Aid and Advisory Authority, was quoted as saying that lawyers on the legal
aid panel are reluctant to take divorce cases, for example, because they are of the
belief that they are not being paid enough. Mr. Harrikissoon lamented the
situation, particularly in the case of domestic violence victims seeking legal aid
for divorce proceedings.

Members of this honourable Senate, I now turn to the provisions of the Bill.
Clause 1 of the Bill contains the short title and clause 2 contains the interpretation
provision. Clause 3 would amend section 3 of the Act to allow for the inclusion
on the board of the Legal Aid and Advisory Authority of at least one attorney-at-
law from Tobago. | am sure Sen. Shamfa Cudjoe would support the Bill, if just
for this.

This person will serve on the board as a representative of the Tobago House of
Assembly, addressing an existing requirement in the Act that nominating in
persons for appointments to the authority, due regard should be given to regional
representation.

Section 4(3) of the Act has been amended. Under the existing Act, an
attorney-at-law, aggrieved by a decision of the Legal Aid and Advisory Authority
to exclude him from the legal aid panel, has a right of appeal to a judge of the
High Court, with the decision of that judge being final. By virtue of clause 4 of
this amendment Bill, such decisions will no longer be final.

Clause 5 seeks to insert after section 4 a new section 4(A) that will authorize
the Director of the Authority to prepare and maintain panels of attorneys-at-law
who are willing to serve as duty counsel, with the responsibility of providing legal
representation to minors and persons who are detained on suspicion of having
committed an indictable offence. Thes e persons are.re

Clause 6 provides for the procedure regarding legal representation by duty
counsel for suspects. Clause 7 seeks to amend section 17 of the Act which deals
with applications for legal aid for the defence of persons before the High Court.
This clause will also remove the time constraint of three months after committal
for the making of a legal aid application, for a person committed to trial to apply
to the court for legal aid.

gh for
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t
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We all know of the provisions of the recently passed—with the help of this
honourable Senate—Administration of Justice (Criminal Proceedings) Bill.

Clause 8 would amend section 23 of the Act to increase the quantum of
disposable capital and disposable income, the parameters of which delimit the
eligibility of an applicant for legal aid. The effect of this is that the maximum
disposable capital would be increased from a ceiling of $5,000 to $20,000, and the
maximum disposal income from a ceiling of $7,000 to $36,000.

Clause 9 seeks to repeal section 24 of the Act, and substitute a new section
that would authorize the director to approve an application for legal aid in
extenuating circumstances, where the applicant may not meet the necessary
requirements. This is the change that was proposed by the previous
administration, and has been provided for in this amending legislation.

Clause 10 seeks to amend section 25 to, inter alia, provide for the increase in
the quantum of disposable income considered, as referred to in section 23 of the
Act. Section 25 would be further amended with the effect of the definition of
spouse under the Act will be widened to include a cohabitant as defined under the
Cohabitational Relationships Act, Chap. 45:55.

2.00 p.m.

Clause 11 would amend section 26 to bring this section into alignment with
the increased quantum of disposable income provided for in the Bill.

Clause 15 seeks to amend section 33(4) to increase the sum recovered above
which an aided person will be required to pay costs in a civil matter. This figure
has been increased from an award by the court of $1,000 to an award of $4,000.

Clause 17 seeks to amend section 37(1), to remove the period of six months
residency required for a person to be eligible to receive legal advice in accordance
with the Act. This clause will also amend section 37(4), to increase the fee that
may be payable by a person seeking legal advice. The existing fee of $10 is
clearly outdated, and has been increased to a fee not exceeding $500, Mr.
President, to reflect the extent of advice being provided to applicants in most
cases. No more will our citizens be getting $10 advice, they will now be getting
advice worth much more than that.

Clause 19 seeks to amend section 40 of the Act to empower the Minister
responsible for legal aid to make regulations to govern the operation of the duty
counsel scheme.
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Clause 20 would amend the First Schedule to increase the quantum of fees
and expenses to be paid to an attorney-at-law, to a person in receipt of legal aid
and advice under the Act. This will apply to attorneys conducting legal aid
matters before the Magistrates’ Court, the Criminal High Court and the Court of
Appeal.

Mr. President, | remember as a practising attorney—should | say about 18
years ago? | started a murder trial the week before the start of the month of
December and it went into January, and the maximum fee then payable was
$1,500. I was representing one of two accused; the other accused was represented
by an eminent senior counsel who missed nothing in his cross-examination, while
| had to sit; he was obviously privately retained but | had to wait for my $1,500.
And this Bill seeks to correct that injustice and to bring balance to the practice at
the Criminal Bar. | am sure that Sen. Fitzgerald Hinds who used to do a lot of
legal aid work will be pleased to know that the judges can give from $20,000 up
to a maximum $30,000, depending on the nature of the case. I am not sure if he
has reached that kind of case yet. | have seen him much in the Magistrates’ Court
of late.

Clause 21 seeks to amend the Second Schedule to add to proceedings to which
legal aid may be provided under the Act. I certainly hope that I have not fanned
any nest of bees, Mr. President. [Laughter]

A person may now obtain legal aid in connection with proceedings even
before the Environmental Commission. So this is new, this is a new provision—
the Environmental Commission. In the not too distant future | hope that the
Environmental Commission will turn to be what it was expected to be, which is,
to deal with a number of matters. As it stands now it is underworked, and now
that legal aid is being provided we will get eminent counsel, like the hon. Senator,
to appear before the Environmental Commission.

So, Mr. President, this Bill is proposing amendments to major sections of the
Act as an immediate response to dire situations coming to the attention of legal
practitioners, by and from legal practitioners, and to Members of our Government
regarding measures that the previous administration had failed to implement.

The Bill as now before this honourable Senate is really a work in progress,
and | must admit that much work had been done by the previous administration
but we have tidied it up and we have had the wherewithal [Desk thumping] to
bring it before the Senate to deal with the problems of that bit of legislation.
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So, Mr. President, the sums offered for representation in criminal matters are
presently uncompetitive, and cannot attract the level of dedication necessary from
members of the legal fraternity, especially at the criminal courts, in providing
qualified service to such of our citizens in need of same.

We have considered in this amendment Bill the proposals of the previous
administration, and we have gone a step further to ensure that access to legal aid
is made available to those persons who would not otherwise be able to afford
legal representation or have access to the court system otherwise, thereby, holding
true to the constitutional guarantee of equality before the law.

Our Government, hand in hand with the authority, will be providing access to
justice as we continue to be ever mindful of our statutory responsibility to the
citizens of Trinidad and Tobago, that is, making legal aid and advice readily
available for persons of small or moderate means; in other words, helping the
poor.

Mr. President, it is with this responsibility and underlying promise in mind,
that 1 ask for the full support of my colleagues, the hon. Senators, in this
honourable Senate, on these amendments today.

Mr. President, having regard to the preceding submissions, I commend the
Legal Aid and Advice (Amdt.) Bill, 2011 to this honourable Senate, and | beg to
move.

Question proposed.

Sen. Faris Al-Rawi: Thank you, Mr. President. Thank you, hon. Senators. |
rise to join debate this afternoon on the Bill before us, which is an Act to amend
the Legal Aid and Advice Act, Chap. 7:07.

I commend the hon. Minister of Justice for presenting the Bill in the tone that
he has—a very concilliatory tone—even taking caution that he has not disturbed
any bees in the Senate, and | wish us as a Senate, and through you, Mr. President,
by extension to the national community, to consider the aim behind the Bill and
the aim behind the Act which we seek to amend today.

Mr. President, Trinidad and Tobago stands with very good standing before the
national community and before the international community because our Legal
Aid and Advice Act, Chap. 7:07, having been piloted in 1976, soon after our
achieving republicanism, really stood as an excellent example of the type of
legislation that any one country should aspire to, Mr. President.
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In 1976, as that Bill was piloted by Basil Pitt, the then Minister of Legal
Affairs and the Attorney General, a lot of reflection was had onto the work taken
by the country as a whole to getting to the position of protecting persons of small
and modest means. A reflection on the Hansard will reveal that in fact three very
sterling reports were considered then by the Senate sitting in 1976 and the House
sitting in 1976.

Mr. President, the aim of the Bill and the aim of the Act is set out, | think,
adequately in the preamble to the parent legislation, that is Chap. 7:07, and that,
Mr. President, with your permission, reads as:

“An Act to make legal aid and advice in Trinidad and Tobago readily
available for persons of small or moderate means, to enable the cost of legal
aid or advice granted to persons to be defrayed wholly or partly out of moneys
provided by Parliament, and for purposes connected therewith.”

You may have noticed, Mr. President, that | gave stress in inflection upon the
words to, “legal aid and advice”, “in Trinidad and Tobago”, “persons” and
“moneys provided by Parliament for those purposes”. | have done so, Mr.
President, because the concept of legal aid and advice is much broader than
encouraging attorneys-at-law to engage in pro bono work, which is free work, or
seriously subsidized work on their part, and it also extends, to the concept of
making sure that persons enjoy their constitutional freedoms.

Mr. President, it is important that we recognize the concept of constitutional
freedoms because today in Trinidad and Tobago we celebrate as a nation the return of
our constitutional freedoms, [Desk thumping] and that of course has happened as a
result of the lifting of a state of emergency by which our constitutional freedoms were
suspended.

Mr. President, in examining constitutional freedoms which this Bill is clearly
addressed at protecting, because the Bill seeks to ensure improvement to the parent Act,
and the parent Act itself is properly hinged upon the concept of the rule of law which
prevails in our country as a democracy, and it is also hinged upon the entrenched rights
which we enjoy under sections 4 and 5 of the Constitution, with your leave, Mr.
President, I would like to reflect upon the preamble of our Constitution, and in
particular part (d) of the preamble which says:

“Whereas the people of Trinidad and Tobago—

(d) recognise that men and institutions remain free only when freedom is
founded upon respect for moral and spiritual values and the rule of law;”
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Mr. President, of course sections 4 and 5 of our Constitution, which are our
entrenched rights provisions, in particular, guarantee for us, Mr. President, at section 4:

“a. the right of the individual to life, liberty, security of the person, and enjoyment
of property and the right not to be deprived thereof except by due process of

law;
b. the right of the individual to equality before the law and the protection of the
law;
c. the right of the individual to respect for his private and family life;
d. the right of the individual to equality of treatment from any public authority in
the exercise of any functions;
e. the right to join political parties and to express political views;
f the right of a parent or guardian to pro
g. freedom of movement;
hh freedom of conscience and (freedom of) r

-

.thought and expressi on;
j. freedom of association and assembly;
k. freedom of the press.”

Those rights, Mr. President, are directly contemplated by the Bill before us, and
indeed the parent legislation insofar as the parent Act in itself recognizes that the Bill
was a derogation from sections 1 and 2 of the Independence Constitution which of
course, is a derogation from 4 and 5 of the Republican Constitution, from which I just
read.

Now, Mr. President, the hon. Minister of Justice also pointed out for us another
very important piece of—I cannot use the word legislation—but another important
piece of law, and that is of course, the United Nations Covenant on Civil and Political
Rights, Mr. President, and that was pronounced, I believe, in 1978. It is in fact signed
on to by, I believe, 96 parties, if I am not mistaken, and in fact there are 176 parties.

2.15 p.m.

Atticle 14 of the UN Covenant, in particular, which my learned colleague, the hon.
Minister of Justice took us through, reflected upon an embodiment of rights which
are directly entrenched in our Constitution, as | have just reflected upon at
sections 4 and 5, and also in the common law, in particular, in the common law
recognition of various rights that exist in respect of criminal proceedings.
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Mr. President, my learned colleague, the hon. Minister of Justice, told us,
essentially, that this Bill deals with three things. If you strip it all down, the Bill is
intended to deal with three concepts. In the most simple terms, firstly; it is to deal
with raising the bar for the means test, that is the bar which we measure people by
for them to access legal aid.

The second concept is in fact to increase the level of remuneration for
attorneys providing legal aid under the ambit of Chap. 7:07.

The third concept is the very important introduction of duty counsel. It is a
concept of duty counsel introduced by the new Part 11A, sought to be inserted into
the parent Act. Now, my learned colleague, in a very controlled fashion, made a
very important statement, to me. He said that clearly, someone was sleeping.
Because he reflected upon the very low means test and he also reflected upon the
very low level of remuneration to attorneys. In fact, he offered a serious
indictment in saying someone was sleeping. | could not help but think that
perhaps he intended—and | am sure you will correct me if I am wrong—to say
that the last administration was asleep, but surely that could not be the case,
because, the reality of the law as it stands is that in 1999 a very capable Minister
of Legal Affairs came to the Parliament, and indeed, the Senate of Trinidad and
Tobago and introduced two very important clauses to the parent Act. Those
clauses are: section 19A of the Act as it stands and section 20(2)—I think it is—of
the Act as it stands.

Mr. President, if you would permit me, | would like to reflect upon those?
Section 19A in the parent Act reads:

“The Minister may, by Order, amend Parts 1, 1l and 111 of the First Schedule
and such Order shall be subject to negative resolution of Parliament.”

Section 20(2) reads:

“The Minister may, by Order, amend the Second Schedule and such Order
shall be subject to negative resolution of Parliament.”

What do those two sections mean, Mr. President? If you understand the Act,
sections 16 to 19 roughly deal with the Summary Courts and sections 19 onward
deal with the Supreme Court. The Supreme Court being, of course, as we know,
the High Court and the Court of Appeal. The schedules referred to by section 19A
and section 20(2), being the First Schedule and the Second Schedule, are very
important schedules.
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If you look at Part I of the First Schedule you would see set out the various
proceedings which are covered by the Summary Courts ambit and Part 11 says,
“The fees and expenses to an attorney-at-law assigned to a person under section
16(6) shall be as follows”—then it sets out the fees. When you look to the fees
and expenses in Part 111 of the First Schedule it reads, “The fees and expenses to
an attorney-at-law assigned to an applicant under section 19(4) shall be as
follows”—then it sets out the fees.

Mr. President, this Bill before us, according to the hon. Minister of Justice,
requires our Parliament to consider amendments to fees to attorneys-at-law. It is a
very important arm of this argument, because someone was asleep he says. But,
when you reflect upon the Act as it is and the number of amendments that are
proposed, there are 21 amendments proposed by this Bill. [Interruption] One,
which is an insertion and one, which is a repeal; you are inserting Part 11A, which
is the duty counsel insertion and you are repealing section 24.

There are 21 amendments, including those two things, and the vast majority of
amendments concern adjusting standards for means test and fees for attorneys-at-
law, but when you look at the Act itself, Mr. President, it is very conspicuous that
the Government is asleep. Because, had it read the Act it would understand that
the hon. Minister of Justice needed only, in the 19 months that he has been in
charge of this Act, to have laid out an amendment by way of an Order, put it on
the Parliament Table and it would have been subject to negative resolution. That
is the law as it now stands! So, | regret the comments by my learned colleague
that someone was asleep, because if anyone was asleep, it certainly appears to be
the Ministry of Justice, Mr. President, with the greatest of respect. [Desk
thumping]

Mr. President, | draw in aid of support the contributions in 1999 before the
Senate, of the Member for Siparia as she sat then as Minister of Legal Affairs,
Tuesday, February 09, 1999, an excellent contribution, if | do say so, by the hon.
Member for Siparia, who is now the Prime Minister of Trinidad and Tobago. The
entire contribution, one hour of it, had not a single criticism to do with politics, it
was pure law. How | wish that the majority of our contributions could be like that
today, but in any event, Mr. President, when you look at the contribution of the
hon. Kamla Persad-Bissessar, then sitting as Minister of Legal Affairs in 1999; |
believe it is page—if you will give me a moment, Mr. President?—290 or 286.
My notes are buried under my papers here. But when you look at that you would
notice that the introduction of a new section 19, by the hon. Minister of Legal
Affairs, specifically, in her own words, sought to address the need of the efficient
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use of parliamentary time, because the hon. Minister of Legal Affairs said then, in
introducing clause 19A, that the amendment was done so that we could, in fact,
avoid having to come to Parliament to amend things such as fees with respect to
the Summary Courts and fees with respect to the Supreme Court.

So, in the very contribution of the hon. Kamla Persad-Bissessar, then sitting in
1999, she specifically contemplated in piloting the amendments in Act No. 18 of
1999, that there was no need at all to come and move the Parliament, as we are
doing right now, to adjust the level of fees in the manner which we seek to do
now. So, most respectfully, we are on an exercise of an indulgence on time, if you
could say it that way, because this could have been done by an Order of the hon.
Minister of Justice. [Desk thumping]

May | remind you that the Minister of Justice took control of this piece of
legislation in May of this year, when five pieces of legislation were actually put
under his operation and he was intended to have diligent and anxious scrutiny of
all of those things in ensuring that he could make the most efficient use of his
Ministry and of his time. In fact, Mr. President, the references that | was looking
for a short while ago are at pages 286 and 287, | believe, of the Hansard of 1999.
Now, that takes care then of the entire need to address the issue of someone being
asleep at the wheel. Clearly, we hold no serious complaint that the Minister’s
Ministry may have been asleep for the last 19 months, but the point is that there
are two other very important positions to be dealt with.

The second position is the fact of the means test, and the hon. Minister of
Legal Affairs in 1999, Kamla Persad-Bissessar, in reflecting upon the means test,
accepted that the means test was really a floodgate control to ensure that persons
would be permitted the privilege of legal aid, actually in acknowledgement of our
Article 14 of the UN Covenant responsibility, as it is reflected in our Constitution,
that that floodgate control would be there for our most needy and, in fact, for
persons in peril, because the 1999 amendment sought to introduce, as persons in
peril and persons in need of public support, the minors in our society and also
persons who could be the victims of abuse and violence in the home on
emergency basis.

In fact, the 1999 amendments for that addition were very strong, but, the
concept of duty counsel was a very important discussion in this Senate a while
ago, in that the hon. Minister of Justice properly reflected that the issue of duty
counsel is not a novel one, and it is not novel because he reflected upon it being
discussed in various jurisdictions. But | wish to also point out to my learned
colleague that it is not novel, because in 1999, the hon. Kamla Persad-Bissessar,
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in fact, specifically reflected upon the issue of duty counsel, when she introduced
discussion of section 15 of the Act as it now stands. You see in 1999, clause 11 of
that Bill, introduced a new clause 15A, and the hon. Kamla Persad-Bissessar had
to say on Tuesday, February 09, 1999, and | quote at page 284—with your
permission—that:

“Another new concept that has been introduced with the amendments has to
do with programmes that the Legal Aid Authority can put into effect. This is done
with the proposed provision in clause 11 which inserts a new section 15A which
empowers the Authority to set up programmes to improve the efficiency of the
Legal Aid Authority. These programmes may be varied or revoked subsequently.

This is a very important and innovative section that would give the Authority
the power to set up schemes such as a duty office scheme proposed in
Magistrates’ Courts on a trial basis. Under such a proposed programme, legal
officers may be employed by the Authority in Magistrates’ Courts and in the High
Court where they can provide advice to needy individuals, assist the courts in
guilty pleas and advise in respect of consent orders.”

She goes on to say:

“At the moment, there are no lawyers stationed in any courthouse in Trinidad
and Tobago. It does not happen.

In fact, | think the police may be very pleased if there are legal officers
attached to police stations or courthouses. Sen. Brig. Theodore and myself
have been speaking about this. We are all too familiar, as practising lawyers—
as Sen. Mohammed is very much aware—where, because there was no lawyer
to advise, the wrong charge was placed on someone and the person goes free
at the end of the day.

On the other hand, it may well be that at a courthouse or jail, wherever it may be,
there is no lawyer and the person charged, being, in fact, innocent, is in other ways
forced to enter a guilty plea. It can work both ways. Certainly, the Legal Aid and
Advice Authority would be dealing with those persons who would be in need of
legal advice at that point in time, and not just at the point of a trial.”

Very similar to the advocacy of my learned colleague, the Minister of Justice, in
introducing the concept of duty counsel now.

So section 15A of the Act it as stands—and if one were to use the Hansard in 1999
as an aid to statutory interpretation under the principle of Pepper v Hart, one would
be able to extrapolate that, clearly, by the hon. Kamla Persad-Bissessar’s



657
Legal Aid and Advice (AMDT.)Bill Tuesday December 06, 2011

advocacy in 1999, that the ability of the Legal Aid and Advice Authority to
introduce programmes, such as duty counsel, already exists in the instant
legislation; the existing legislation.

Therefore, the issue of somnambulism in the Ministry of Justice continues,
Mr. President. [Desk thumping]

2.30 p.m.

So it is critical for us to accept that authority exists already in the legislation
for programmes to be developed, and that the Minister of Justice now, on the
second limb could have in fact brought, by way of recommendation or blessing, to
the legal aid authority—I say blessing, because the authority’s finances are given
to it via the Ministry of Justice. But it is conspicuous that the Ministry of Justice
has a very small budget under this People’s Partnership UNC-led coalition. And,
Mr. President, the legal aid authority currently operates only for meeting all of its
expenses: staff, authority, rental and payment of legal aid attorneys—TT $13.1
million—a drop in the bucket of the Ministry of the Attorney General. A
miniscule drop of the Ministry of the Attorney General which we saw in the
budget, received massive increases, Mr. President, most recently in the last budget
passed. Now, that is the blessing | mean, because if the finance was there under
the Ministry of Justice—well intended as | am sure it is—the concept of duty
counsel could in fact be rolled out right now by virtue of section 15A of the
current Act.

Mr. President, where | am extremely grateful to the Minister of Justice is, and
what | am extremely grateful for is, I think it is a good idea that we put in duty
counsel as we are doing now. We thought about it and we contemplated it in the
last debate on the Indictable Offences (Preliminary Enquiry)—Repeal and
Replace. You see | am grateful because the concept of duty counsel, in fact,
introduces into the laws of Trinidad and Tobago in a more meaningful way for the
first time, the concept of public defence. It is a concept in the United States which
is well known, the public defenders system. It is a concept used in the
anti-terrorism legislation in the United Kingdom and in the United States, but in
the United Kingdom referred to as special advocates, who are there to advocate
the rights of persons who are detained, but, where | have complaint, is that this
concept is barely articulated in the depths that it should. What I mean, Mr.
President, is that the Bill as proposed, the new section that introduces the duty
counsel into our law is—I think it is clause 15B of the Bill, proposes to insert a
new section:
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“PART IIA

Tuesday December 06, 2011

LEGAL REPRESENTATION FOR SUSPECTS” —
That sounds good—
“BY DUTY COUNSEL

158 (1) “Where a suspect is detained, the senior officer in charge of the
police station shall, as soon as possible inform the authority of”—and it sets out;

@ ..name ..;
(b)..nature of .offence; and
(c)...l ocati on where the” suspect is

And then immediately—et cetera—and it goes on, Mr. President, but where it
is conspicuous is that this insertion proposes to only deal with minors and persons
who are suspected of having committed capital offences. What is a capital
offence? “Minors”, | have no issue with. It is recognition of our United Nations
obligations, but look at the definition of suspect in subclause (12) of the Bill of
clause 6. Subclause (12) reads:

“In this section ‘suspect’ means a person required to be provided with legal
representation under section 4A.”

And section 4A when you look at it, says that it is for minors and persons
suspected of capital offences.

So what is a capital offence? The word “capital” in capital offence comes,
Mr. President, in fact from the Latin word “caput”. Caput means head. And a
capital offence is anything which you can potentially lose your head over.

So under the laws of Trinidad and Tobago, the only two offences really that
you can lose your head over are, treason and in fact murder. So we are confining a
noble concept of duty counsel only to minors, and treason and murder. But, Mr.
President, today, as we celebrate our new found liberty and our ability to flex our
constitutional rights, are we to divorce ourselves from lessons which ought to
have been learnt by the most recent ending of the state of emergency?

Mr. President, it is very important because in dealing with the insertion of this
new clause of duty counsel for persons detained, for suspects detained, this Bill
has in fact omitted a very large category of persons who could be detained, which
we have learned, under the exercise of the state of emergency, to include persons
detained by the police, under the anti-gang legislation—who were not charged
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until sometime later—and also persons detained by the concept of terrorism, if
you ought to understand the words spoken in the public domain by the hon. Prime
Minister to mean what they mean. We saw in Trinidad and Tobago, that persons
were detained under the detention orders of the hon. Minister of National
Security. And they were in fact, detained firstly, under the provisions of section
16 of the emergency powers regulations, and then secondly, Mr. President, under
proper detention orders.

So in Trinidad and Tobago we have learned and we must take notice of it here
today in passing law which this Bill specifically contemplates; we must learn the
lesson of what a detainee is. A detainee clearly applies also to persons detained
under detention orders of the Minister of National Security. But this Bill does not
contemplate that. This Bill, in fact, specifically excludes that.

My learned friend, the hon. Attorney General is constant in his repetition of
the phrase “dose of salts”, using it to imply that, when he says it in the context of
the PNM, that things just pass through, but the dose of salts which the country has
just seen at work happened under the state of emergency—I[Desk thumping]—
which was a desperate failure in some senses, but, when you look at it, Mr.
President, the dose of salts relative to detainees now on this Bill is a very serious
thing. You have got to ask yourself, if a Government as this can pass regulations,
which is law pursuant to the Constitution of Trinidad and Tobago; in section 7 of
the Constitution, you of course have the ability to call a state of emergency.
Regulations can be pronounced and promulgated by virtue of legal notices or even
public criers where you cannot pronounce legal notices under the Constitution.

So this Government has shown us that you can pass law legitimately which goes to
the root of attacking the trial processes celebrated by the common law and by our laws
in Trinidad and Tobago to include in the concept of fair trial: the right to face your
accuser 1n his face; the right upon detention to be told immediately why you have been
detained; the right to know the specifics and particulars of charges against you; the right
of bail. But do you know what the regulations promulgated by way of example
associated to this Bill had, Mr. President? The removal of the ancient right of habeas
corpus, the right to have your body brought before a court, so that those persons
detaining you could tell you why you were being held. You see the regulations as we
saw, locked into law under the Magna Carta in England which we have inherited,
allowed us the right of habeas corpus. But what we saw by this Government in its
orchestration of law, carried out—I agree by others, but, Mr. President, you must
remember that under our Constitution a promulgation by the President is in fact an
act of executive authority—{Interruption]
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Mr. President: Sen. Al-Rawi, you appear to be going outside of the question
posed for debate today. | am just saying that you must relate it to the Bill in front
of us and be mindful of that.

Sen. F. Al-Rawi: Mr. President, most respectfully—and you know | hold you
in the highest regard and I will be guided by you. I think that your invitation—I
will interpret if you will allow me—can | demonstrate the link? | thought I had
laid the platform for it by referring specifically to the Bill, Mr. President.

“Part 1A Legal Representation for suspects by Duty Counsel; 158 (1) Where a
suspect I "s | ard @alkiryiabow detention; | am talking about the
limitation of the Bill by being confined only to capital offences, being treason and
murder, and for minors, and | am talking about a huge lacuna on the part of the
Minister of Justice in bringing this Bill. So respectfully, | think 1 am being very
relevant to the Bill before us. But | will endeavour to demonstrate with more
transparency the manner in which I link my arguments, and | am guided by you,
Mr. President.

So, Mr. President, | am dealing with the concept of detention. Detention under
the laws of Trinidad and Tobago and | am advocating here on the Parliament floor
that we must consider the issue of whether a detainee under the state of
emergency’s detention orders issued by the Ministry of National Security, can
qualify under this Act, if it is to become law So that is another demonstration of
relevance, Mr. President, and I thank you for your encouragement to do that.

The point is that the Bill as crafted right now is woefully short of that and in
fact, we must take recognition—we being here permitted the privilege of parley in
the Parliament—we must take recognition of a serious issue in Trinidad and
Tobago. We have had 107 days of suspension of constitutional rights. We have
had 16/17 persons detained, 16 by detention order of the hon. Minister of National
Security. But this Bill does not permit persons detained to have the right of
counsel, particularly—[Desk thumping] and | can say this now, Mr. President, |
having acted in one such detention, | am able to say with absolute surety, firstly,
there is nothing pending, the writ of habeas corpus in court today was withdrawn,
the review tribunal expired, there are no charges against persons now, so | can
speak comfortably.

Hon. Volney: You are wasting time.

Sen. F. Al-Rawi: | am not wasting my time. Wasting people’s constitutional
rights is important. [Desk thumping] So, Mr. President, | am able to say as a
matter of fact that I as a representative, as an attorney-at-law, could not access my
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client at the police station. My client was not permitted the right to speak to me as
counsel, ostensibly duty counsel under this Act; if you allow the privilege of
retaining your own duty counsel. My client was not permitted the right to see me
for many days. Detained on November 21, first time he was allowed to see one
counsel was the 24th. The case of Christie v Leachinsky is classic law in this
jurisdiction which embodies the common law right to not be held.

Dana Seetahal in her book on criminal procedure said on page 50, paragraph
3: that you cannot be held for more than 48 hours. Mr. Justice Sharma said, in a
celebrated judgment which is unreported but widely known in the criminal arena,
that one second after your not being given your right to see your accuser or know
your charges your detention may be unlawful. So we have a real case of example,
days where you cannot see your attorney-at-law, a backdated detention order in
the case of my client under section 16, authorization for detention And what does
that mean to this Bill? This Bill clearly shows us there is a need to broaden the
ambit of the access to duty counsel and perhaps access of a duty counsel of your
own choice, in circumstances including detention under states of emergency.

2.45 p.m.

You see, a very serious breach of rights may occur if you are not permitted the
right to see your attorney, that is, of course, things including your right to equality
of treatment; your right to be brought before a court; your right against
self-incrimination; all in our Constitution, all set out in Article 14 of the UN
Covenant, which my learned friend referred to. But we have this massive lacuna
which is a huge breach of the laws, potentially, in circumstances, because there
are many circumstances. And what does this Bill do in introducing the concept of
Duty Counsel? It fails to acknowledge that. And most respectfully, | encourage
my learned colleague, the hon. Minister of Justice, to hold on to that title of
“Justice” and justice for all—[Desk thumping]—»because “Mr. and Mrs. Trinidad
and Tobago”, beware! You do not understand the ramifications of detention
without access to your constitutional rights until it is your own family; until it is
your own people; until it is your son, or daughter, or mother, or father.

When | walked through those jail cells and I looked into the eyes of persons
being detained, | saw a number of things. First of all, I saw something which |
warned of when we were debating the anti-terrorism legislation, and that is
profiling. Secondly, everybody had a name similar to mine; thirdly, | saw young
people, old people; disparate people, with fear in their eyes in a detention
centre—in a jail. [Interruption] Yes, | saw them, hon. Minister of Justice. | was
in the Hall of Justice’s holding cell downstairs and I saw it with my own eyes and
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| was greatly concerned. And I am sorry if you think I am bothering you by
repeating these instances, but it is an important concept to this Bill, because we
are talking about detention, detainees and duty counsel.

Whenever you hearken back to the 1999 amendments to the 1976 Act, you
will notice that the hon. Kamla Persad-Bissessar sought to clarify, as she said, the
issue of your right to choose your own counsel, and the amendments proposed in
1999, in fact, said you are to be given a counsel provided for by the Legal Aid and
Advisory Authority. But this Bill before us, in fact, brings in a little grey
confusion again, because potentially, for persons suspected of capital offences and
for minors, you may have the ability to choose your own attorney, so you may, in
fact, be causing a return to confusion, if the hon. Kamla Persad-Bissessar was
correct. But | wish to say that it is my humble, heartfelt view, that Duty Counsel
ought to be provided for persons who are detained in institutions, not only the
courts, because the Bill speaks only of persons detained and then coming before a
court. It must also contemplate coming before a tribunal or any other lawful
authority that may be established pursuant to the Constitution or otherwise. But it
should also include the right to choose your own attorney, and that is a very
important concept.

You see, the hon. Minister of Justice was correct. There have been many laws
added on to the books of Trinidad and Tobago which are overarching,
interconnected, associated laws which we must contemplate now in this Bill, and
the Anti-Terrorism Act is one of them. Just by example, you will recall that the
Anti-Terrorism Act allows you to hold on to persons referred to as terrorists by
other bodies—external bodies. So you may get a directive from an international
agency that X is a suspected member of Al Qaieda, for example; that Y is a
member of the FARC from South America, and our authorities must act and can
even go so far, if I am correct in my recollection, to detain persons.

But we must look to the other jurisdictions where the concept of dealing with
detainees was properly ventilated and we must note in those other jurisdictions—
and | know my learned colleague does not like the line of authorities coming from
the European Court of Human Rights, but there are fantastic judgments from the
European courts which deal with constitutional measures, very similar to our
entrenched provisions.

| would like to recommend for my learned colleague, the United Kingdom
House of Lords’ decision in Secretary of State for the Home Department—as
respondent—v A F, as appellant, and that is 2009 UK House of Lords, 28; and also
to reflect upon another House of Lords’ decision: A and others v Secretary of
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State for Home Department and X, and then also the European Court of Human
Rights decisions—and forgive me, | have to refer to the references in a moment,
but the European Court of Human Rights decision in what is commonly known—
sorry, | will find that reference in a moment, with your permission. But to reflect
upon these two judgments and the A and others v Secretary of State for Home
Department, in particular, to look at the judgments and notice that detainee rights
and, therefore the application of Duty Counsel under this Bill as is proposed, is an
area that must be examined with anxious scrutiny. To borrow the words of Mr.
Justice Mendonca, in the Galbaransingh/Ferguson case on appeal, the anxious
scrutiny test is part of our law and we must hearken to the anxious scrutiny in the
concept of detainees and the right to access duty counsel.

Now the reason | am advocating duty counsel for detainees, in particular, is
because, as | understood from my interactions with members of the criminal Bar,
capital offences are included in the Bill, because almost 80 per cent of convictions
arise as a result of confessions taken at the station, and you are aware that we do
not have the best of facilities as the Crown Prosecution in England may have,
with the use of viper video evidence, et cetera, to corroborate the justiciability of
the taking of statements, but in our jurisdiction, 80 per cent of persons who are
charged with indictable offences find themselves facing a guilty verdict on
account of confessions taken at the station or elsewhere.

So when you are dealing with the concept of detainees, as we just saw under
the state of emergency where they are not permitted the right to access counsel
and they are, therefore, to be cautious of the rights against self-incrimination, it is
important that we put Duty Counsel there to balance the proportionality which we
must have in providing the access to justice. So that is the reason | am suggesting
that, because if one were to extrapolate along the lines of the hon. Prime
Minister’s statements in the public, that the persons held most recently under
detention were associated with serious acts of treason—and | believe that | am
correct in quoting it that way, and if I am not, | stand corrected. But when you
look at that, you are potentially looking at a capital offence as well. But what
happens if you fall short; if there is no evidence, as we saw, where the DPP is on
record as saying, “1 have not been consulted”; where you have the officers in
charge of investigations saying, “Well, we did not consult the DPP because we did
not have enough information to get there in the first place”? So it is important that
we put a duty counsel to detainees.

On the concept of operationalizing the Legal Aid and Advisory Authority, it is
conspicuous—
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Mr. President: Hon. Senators, the speaking time of the hon. Senator has
expired.

Motion made: That the hon. Senator’s speaking time be extended by 15
minutes. [Sen. F. Hinds]

Question put and agreed to.

Sen. F. Al Rawi: [Desk thumping] Yes, Mr. President, when we are looking at
the operationalization of the Legal Aid and Advisory Authority and this Act, as it
is sought to be bettered, it is important for us to factor the budget associated with
the operation of the Legal Aid and Advisory Authority. That budget is currently
woefully inadequate. If it was inadequate under the PNM, then it was inadequate
as well. So the point is we have got to better the budget.

| enquired as to what an ideal budget would look like, and I thought it would
have been seriously above $13 million, and | asked for the best-in-class budget of
members associated with the Legal Aid and Advisory Authority and | was
surprised to learn that they think from an ultimate total wish list budget that they
could operate with $30 million.

When you factor that in the concept of our national budget, that is not an
unreasonable figure; it is a figure that | would happily support; that | would have
no complaint to, because it must be factored in the appreciation that in adversarial
litigation, which is your right in criminal proceedings, you are intended to have
what we call in law, the equality of arms.

You have the State appointing attorneys in the manner that it does, very often
by contract; you have senior counsel representing the State, paid for by the State,
but under the equality of arms principle you have persons represented by the
Legal Aid and Advisory Authority capped to, at highest, in a case certified by the
judge to be of unusual complexity and length of time, to $20,000 for the whole
case.

So when you ask for the fees of senior counsel for the State and you see
hundreds of thousands of dollars with refreshers paid by the State, and you look at
the equality of arms principle; you look at the Legal Aid and Advisory Authority
as an arm of the State, as an arm of the Executive, paying TT $20,000 for a whole
trial, where is the equality of arms? It cannot be there. So it is imperative for us to
understand that the Legal Aid and Advisory Authority ought to have a discretion for, at
the very least, a capped amount of, let us say, $150,000 to persons accused and before
the courts who require the Legal Aid and Advisory Authority’s assistance.
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That takes me to a second point. Currently, we have a means test that is
properly implemented for civil cases, but we do not have a means test
application—and this Bill does not address it—for criminal cases. It is there in
theory, but in practicality, the minute that you say, “I need legal aid” and you are
charged with an offence and you are before the courts, you are automatically
given legal aid. You will recall that in 1999 they removed the probation officer’s
report requirement because of administrative delays of six to eight weeks for
certification and you could find yourself languishing. But I think it imperative that
there be an application of means test for criminal cases, otherwise we may find
ourselves dealing with persons under the ambit of legal aid who do not require
legal aid. | am told and | am reliably informed and | do verily believe, that in one
case, for example, there was a gentleman charged for an offence—a crime—he
pleaded guilty, and in dealing with his plea in mitigation he called for legal aid
and it turned out later that he owned a gas station, yet he was given the ability to
access legal aid.

So we must return—and | urge the hon. Minister to contemplate applying
legal aid now, but go to a system of a probation officer’s check after, because we
have the emergency certificate we can use; we have the duty counsel we can
use—but $1,000 for duty counsel, | respectfully believe will not hack it, as is
suggested in this Bill. So take your emergency certification; have them there, but
then ask for the probation report, certify that the person, indeed needs it, and then
put them upon an indemnity basis to repay you if it turns out they did not need it.
It is a very noble thing to do. But we have to. If we really mean we are bettering
this legislation, we ought to look at it on its whole, because the legislation has
some very peculiar things in it.

The hon. Minister says that he has come here; he has accepted, quite
graciously, that it is a work in progress. But do you know what struck me when |
looked at the range of offences to which the Act does not apply? The Act does not
apply to a very peculiar range of offences which I thought I would bring to the
attention of the honourable Senate in the Second Schedule.

“PART II

EXCEPTED PROCEEDINGS

1. Proceedings wholly or partly in respect of—
(a) Defamation;”

No problem.
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“(b) breach of promise of marriage;

(c) the loss of services of a woman or girl in consequence of her rape or
seduction;

(d) the inducement of one spouse to leave or remain apart from the other.”

What is that doing in our Bill still, and our Act? The loss of services of a girl
or a woman who has been raped or seduced!

It does not even apply in the Family Court or under the matrimonial rules as
the common law has developed, and we are told that this is a proper review of the
Act albeit a work in progress. Mr. President, 19 months of looking at this
legislation and that schedule is amended and those provisions still stand in the
schedule! Mr. President, respectfully, I think that somebody may have been asleep and
that they need to wake up and look at the Act in greater detail.

3.00 p.m.

Mr. President, it is also important for us to note that the concept of VAT exists in
this Act and V-A-T and other positions are excepted. But, Mr. President, if one of the
aims in this legislation is to incentivize lawyers to perform and you are giving them an
inadequate amount to sit in court for maybe six months on every day, if you have got a
long voir dire or you have got a complicated trial, why not incentivize them as well by
saying matters certified as pro bono, with demonstrated proof, you can get tax relief for
or you can have a write-off for? Or, where the VAT Act applies to attorneys, what
happens in the circumstance where the attorney must charge VAT to the authority? The
authority may be exempted from VAT but what about the attorneys’ obligations to
VAT?

So we need to look at different means of incentivizing the attorneys other than just
saying you have got to do your part for society and that you have got to act in a pro
bono fashion. Because, respectfully, the current rules of court, the civil proceedings
rules in particular, are very very onerous, front-end loaded management procedures
contemplated in the construct of the civil proceedings rules; and if the criminal
proceedings rules are to be anything like that, you will find that no one will perform
their pro bono services.

So we do need to go back to basics on this legislation. The hon. Minister ought to
take notice of section 15, section 19 and section 20 of the existing Act which permit
him, in the case of section 15, to put out a procedure of duty counsels; in section 19, to
amend the schedule of fees for attorneys as this Bill proposes to do, by order of the
Minister subject to negative resolution, and the same for section 20 as it relates to
the Supreme Court.
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So respectfully, Mr. President, the only concept that | thought was worthy of
debate today was the omission of the Government to include as a lesson learned
from a failed state of emergency, the need to broaden the ambit of duty counsel to
very vulnerable citizens who have been detained other than for capital offences.
Mr. President, there is a lot more | wish to say at committee stage but, with these
submissions, | thank you. [Desk thumping]

Sen. Elton Prescott SC: Thank you very much, Mr. President. Thank you,
colleagues. Mr. President, | anticipated that we would be very, very short in this
debate on the Bill to amend the Legal Aid Act, but not surprisingly, those who
have gone—well, Sen. Al-Rawi, in particular, has done his researches and has
addressed some matters of substance which I will no longer look at because he
has been very thorough in his approach to them.

There is much to congratulate the Minister of Justice on for having produced
this piece of legislation. It clearly is needed within the society if we are to achieve
that balance between those who have and those who have not. For those reasons, |
am very supportive of the amendments. There are some observations, however,
that | wish to make and they may not be suited to the committee stage, and so |
trust that | will be allowed to make them now.

One of them has to do with the introduction of the duty counsel; a concept
which | embrace wholeheartedly. But, | note that the director has the power to
refuse to permit duty counsel after he has been appointed to give up his brief, and
that troubles me because the duty of counsel is to the court. And if, for some
reason, there is some matter that is inconsistent with the ethical principles on
which we practise, he ought to be empowered to discharge himself of the brief
and report to the director that the matter has been done. The director ought not to
have that lingering power to say, “I am not going to relieve you of the
responsibilities that you have.” It might be something that is capable of being put
into place without much trouble. I am quite certain it is not meant to be a burden
on the attorney who is constrained to relieve himself of the brief or wishes to do
so for reasons best known to him.

The Minister of Justice may also wish to consider, Mr. President, having
identified the person as duty counsel, what, indeed, is the duty of the duty counsel
and to whom he owes such duty. The Bill is silent on what his duties are. It says it
is merely to provide legal representation to the suspect, but there are some
conditions which I think ought to be imposed on legal counsel; even if it simply
means a reporting to the director at points in the process; even if it includes a duty
to attend on the suspect wherever he may be for the purpose of taking a statement.
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We do not want duty counsel simply accepting the brief and turning up at the trial
and then to find out that there are issues which he or she ought to have had access
to prior to the date of the trial.

So that it is something | recommend to the Minister, that he consider whether
in pursuing this amendment, he could not introduce a provision which imposes
certain duties on duty counsel in order to ensure that our money is being spent on
the right attorney, and that we are getting value for that money.

May | move forward into some other aspects of the Act. In the determination
of who is duty counsel and for how long he or she should serve, there are
provisions in the Bill for the suspect to appoint his own counsel—he may do so
himself or through a parent or guardian or somebody connected with him. In the
practice of law outside of what is now being provided in the amendment, the fact
that the suspect wishes to exercise his right to appoint his own counsel is never
taken away from him. And it would seem to me that it would be an
embarrassment to duty counsel if he turns up in court and finds that his client—
the one that has come to him through legal aid—has found himself another
attorney. It may not be the doing of the suspect himself, a parent or guardian may
turn up on the day with his or her own attorney; and duty counsel should, in those
circumstances, be empowered to announce to the court that in light of the
embarrassment which is about to prevail or to fall upon him, he or she would wish
to withdraw from the proceedings.

The current provisions in the Bill seem to contemplate him having first to
communicate with the director in order to have the director’s leave to withdraw
from the matter, and to bring the certificate to an end. There may be need, | say to
the Minister of Justice, through you, Mr. President, for us to look again at whether
we could not avoid that embarrassment to duty counsel, and that he may walk
away from the proceedings once he as a responsible practioner is faced with the
suspect having exercised his right to engage other counsel.

One of the suggestions that could probably be considered is that once the duty
counsel certificate has been issued, the form of the certificate should include a
provision where the suspect—if he is an adult, and if he is a minor, his parent or
guardian—could on that certificate be required to say, “I hereby discharge you”
and may or may not say for what reason. So that duty counsel does not have to
await the imprimatur of the director; he has his client saying, “I no longer require
your services”. So, | put forward that and trust that it might assist in arriving at a
way to sanitize then the relationship between the duty counsel and the suspect.
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Mr. President, 1 move to another provision. In the Fourth Schedule to the
Bill—or rather let me put it differently—the Bill proposes to provide fees for the
duty counsel, and it speaks to the Fourth Schedule to the Act, and if you would
bear with me, let me just try to find the actual provision. The Fourth Schedule to
the Act speaks to fees and what is now being proposed for duty counsel is a
ceiling figure of $1,000.

Now, I gather from reading the Bill that duty counsel is someone who is going
to find himself at a most inappropriate, inconvenient point in his day, being called
upon to make arrangements to represent someone. Those of us here may know
that police arrests are better done on a Friday evening or over the weekend or on a
public holiday. It therefore means that duty counsel is going to be called out at
those times, and $1000 simply does not, in my opinion, provide the kind of
motivation for him or her to accept the proposal by the director that he should
take on this business—not if he is going to be required to be called out in the wee
hours of the morning or on weekends or on public holidays.

So, Mr. President, the Minister of Justice may wish to consider that it might be
better to introduce a provision that says that the fees should be not less than $1,000 and
probably introduce a higher ceiling, maybe $2,500 a day, if there is any consideration
for making it easier to attract those attorneys, who at this time, are reluctant to accept
the position of duty counsel, or to serve on the Legal Aid panel in any event.

Mr. President, I move to another provision in the Bill. At clause 21, the Second
Schedule, it is said, is to be amended by deleting paragraph 3 and substituting the
following paragraph: “Proceedings before the Environmental Management
Commission.” The Environmental Management Commission, as you know, can and
does permit attorneys to attend before them. The Equal Opportunity Commission and
the Equal Opportunity Tribunal also permit those who appear before them—be they
complainant or otherwise—to have the benefit of counsel. The Equal Opportunity
Tribunal is a superior court of record led by a judge, to the best of my recollection,
section 41 of that Act—the Equal Opportunity Act. And so, it would not be unheard of
that a person who appears before the Equal Opportunity Tribunal requires the benefit of
counsel.

3.15 p.m.

So, for those reasons, it is recommended that, proceedings before those two bodies
are also included in the Second Schedule to the Act—/[Interruption] the Equal
Opportunity Commission and the Equal Opportunity Tribunal, under the Equal
Opportunity Act, Chap. 22:03.
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As | was saying, the Equal Opportunity Tribunal is a superior court of record,
and whereas the commission engages in conciliation proceedings, the Act does
provide for the commission permitting attorneys to attend before them. It does not
say attorneys, by the way Minister. It says, person:

“whose presence at the proceedings is likely to assist in the settlement of the
matter”

But | have interpreted that to mean to embrace attorneys. Attorneys,
sometimes, are helpful in bringing about settlements. It has been done. As we
mature in the profession, we realize we do not have to fight everything, so we can
bring about settlement and conciliation. 1 am glad you, at least, listened to that
Minster and | trust that you will give it some further thought.

I now turn to clause 9. At clause 9, section 24 of the Act is repealed. | should
just read it quickly.

“Notwithstanding the provisions of section 23 the Director may grant to an
applicant a legal aid certificate in connection with any proceedings where—

(a) the authority is of the opinion that the applicant has reasonable grounds for
taking, defending, continuing or being a party thereto; and

(b) he is satisfied,—" that the person passes the means test, if I may rush to
the end. It is in those circumstances that he would grant a legal aid
certificate.

Section 23 provides for the grant of a legal aid certificate and section 24 seeks
to have the director give consideration to whether, in light of the merit of the case
upon which this applicant is likely to embark or in which he is involved, he
should grant a legal aid certificate to a person who is defending a worthless case,
or continuing to do so. That is to be repealed and instead, it is proposed that
section 24 should read as follows:

Where there are extenuating circumstances, the Director may approve an
application for legal aid even though the applicant does not meet the necessary
requirements.

Mr. President, the Minister may wish to expand on what is the thinking behind
the proposed new section 24. If it is aimed at giving the director the power to
consider the financial circumstances of the applicant, and notwithstanding that the
applicant does not meet the necessary financial means test to grant the legal aid
certificate, | should want to see section 24 go on to say, as it had done before, that
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he should continue to have the duty and the obligation, the director that is, to
consider the merits of the case and not allow the straightened circumstances of the
applicant to be the only reason why he is proceeding. Because the person may be
poor and his circumstances may be extenuating, but he may be dead wrong about
the case and it is not enough for someone to come before the director and to plead
penury as a good reason for a legal aid certificate to be advanced.

Therefore, there is some need, through you Minister of Justice, to consider
simply reintroducing that clause to say the authority is of the opinion that the
applicant has reasonable grounds for taking, defending, continuing or being a party to
the action if he is addressing the extenuating circumstances of the applicant before him.

Finally, Mr. President, | noted that in presenting the Bill, the Minister referred to a
visit by operatives from his Ministry, | suspect he said, to another country and they
observed the high level of networking between the court, counsel and the police. It goes
without saying that is what is to be expected in the Trinidad and Tobago setting, but it
also goes without saying that is precisely where this duty counsel arrangement can fail
and fail miserably. If the networking between the court, counsel and police does
not work, the duty counsel concept will fail at every stage and one does not want
it to fail. But, when we read the provisions in the Bill, we can see how that is
possible. It is the senior officer in charge of the police station who will inform the
authority that he has a suspect on his hands. I imagine that he would pick up the
phone and call somebody at the authority, but he has the power, it is entirely
within his gift, to determine when to pick up that phone. There is no imperative.
There is no requirement or obligation for the senior officer in charge of the police
station to call the authority immediately. We know that discretion could be abused.
[Desk thumping|

The senior police officer will not always be acting maliciously. He may be too
busy. But, we need to ensure that the networking, Minster of Justice, is foolproof,
because, as the Minister of Justice has pointed out in his address to us today on
this Bill, the important new development is that duty counsel is appointed from
the moment you come within the ambit under the eye of the arresting authority; the
person who suspects you, so that you do not make errors in responding by your
responses to the arresting officer or the person who is about to detain you. That
lacuna between the eye of the suspicious officer falling on you and that call to the
authority, the call even to the senior police officer in charge of the station, is
potentially very, very dangerous and goes contrary to what is intended by the
introduction of this duty counsel concept. | do not think I need to belabour that any
further. I trust I have made it as clear as | possibly can.
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While I am on it, | would do the usual thing that | would normally reserve for
the committee stage. Maybe the Minister could look at it. Clause 15B (1)(a) could be
written slightly differently, and I would make a proposal during the committee stage on
how it will greater capture what is meant. For now it says he should:

“...as aspossible inform the authority of—
(a) the name and age of the suspect where he is a minor;”
It does not say what she should say about the suspect if he is an adult.
Sen. Al-Rawi: Which one is it?
Sen. E. Prescott SC: Clause 15B.(1)(a) says:

“.t he sfefniicoerr .oshall, as soon &S possi

(a) the name and age of the suspect where he is a minor;”

And does not say that he should give the name of the suspect where he is an adult.
It is probably just a small reconstruction of the clause. I should bring it to your attention
in the break or when we come to the committee stage.

Those are the matters which, in my view, can assist in making what seems to be a
good piece of legislation, better and because I am supportive of it, I trust that the
Minister of Justice will find some opportunity to look at what has fallen from my
contribution and, perhaps, enhance the Bill by its inclusion.

Thank you very much, Mr. President.

Sen. David Abdulah: Thank you very much, Mr. President, for allowing me to
contribute to this particular piece of legislation, an Act to amend the Legal Aid and
Advice Act, Chap. 7:07.

Last week, we were here for quite some time debating and passing, in fact, the
preliminary enquiry Bill, which sought to address one major problem with respect to
the administration of justice, in particular the very long delays that take place as a result
of the need to have, in effect, two trials; one at the level of the Magistrates’ Courts, in
terms of preliminary enquiries, and then at the level of the Supreme Court. In that
debate last week, of course, we also had some very important discussions on various
aspects of the administration of justice, and one issue that we did discuss was the
culture of the administration of justice and one of the manifestations of that culture in
the Magistrates’ Court.

bl
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I myself sited the historical root, or what I understand to be the historical root, of
the problem of that culture where people are treated as less than people. Other
Senators referred to it as well. We got some quite graphic descriptions from the
hon. Attorney General, and Sen. Penelope Beckles-Robinson also added her own
experience and description of that culture.

In that discussion and debate on the culture in the Magistrates’ Court, one of
the things that came out was how some of our citizens are at a distinct
disadvantage before the court. Today, we are—in this particular Bill, which is
seeking to amend the Legal Aid and Advice Act—in fact addressing, again, the
issue of trying to ensure that those who are disadvantaged are compensated, in
terms of provisions to ensure that they can get justice. We have seen, and | am
sure many of us here have seen, young citizens particularly but also citizens
generally, being disadvantaged if they are before the courts and they are not
represented.

I myself remember a particular matter—I was in court for another matter—seeing a
young man before the court not represented at all and found guilty. When he was asked
by the magistrate if he had something to say, he tried to give an explanation as to what
happened and the magistrate thought that he was simply digging his own grave, so to
speak. It was a relatively minor offence and that earned him, perhaps, an even harsher
sentence than if he had said nothing at all. This was in a situation where he was totally
unrepresented.

That was a case too where, not only was that young man unrepresented, perhaps, he
was not able to fully understand the proceedings and, therefore, to know how he should
either conduct himself or properly represent himself, or to recognize what was being
said and how he should respond to what was being said, in this case, by the magistrate.
In some cases, where persons are unrepresented as well, they become intimidated or
they may not even be aware of their rights before the court and so on.

3.30 p.m.

What this Bill seeks to do, Mr. President, is to ensure that as best as is possible
citizens are not placed at a disadvantage when they have to go before the court, or when
they are brought into the circle of the criminal justice system, as the case may be. And,
therefore, this Bill seeks to address some of the imbalances and, therefore, to give all a
better chance of securing justice.

I think that we all agree—Sen. Al-Rawi agreed and certainly Sen. Prescott SC,
agreed as well—with the Minister that there are really three critical issues which
this Bill seeks to address. One is the concept of the duty counsel, and initially one
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could have seen that that was to ensure that minors, that children at the very
beginning of the criminal process, that that minor, that child would have advice
and representation.

Sen. Al-Rawi, of course, said that it was too limited, and | think quite a bit of
his speaking time this afternoon was addressing what he viewed as a lacuna and a
limitation. Well, | note, Mr. President, from the list of amendments which had
been circulated, that it is the intention of the hon. Minister of Justice to move an
amendment that the word “capital” in the new section 4A (1)(b), be deleted and
substituted by the word “indictable”, which I think, therefore, would significantly
close the lacuna which Sen. Al-Rawi was spending much time on.

So it is very important, however, that minors are provided with duty counsel,
with someone who could come from the time that they are detained and to give
them advice, and to ensure that their rights are protected and guaranteed.

The second major issue, which I think we are all agreed on, is that this Bill
seeks to increase the threshold limit income means test with respect to the
eligibility of an applicant for legal aid; and clearly the existing income levels are
very, very outdated and in need of amendment.

The third one, Mr. President, is the issue of increasing fees for attorneys who
are going to be designated as attorneys for persons under legal aid, and also for
duty counsel. Now, of course, there are one or two additional things which the
Bill seeks to do, which the hon. Minister addressed earlier in his presentation and
| will not elaborate on them.

Mr. President, | rose to speak on this piece of legislation because the issue of
legal aid is one which is of great concern to ordinary persons, and the access to
legal aid is of great concern to ordinary persons. | recall in the year 2000, the
Commission of Enquiry into the Administration of Justice, which | referred to on
the last occasion, which | spoke of last week, we did submit, that is the Oilfields
Workers Trade Union, a very detailed memorandum to that particular commission
of enquiry, and spent some paragraphs in that memorandum in dealing with and
making recommendations with respect to the legal aid system. So this is not a
matter which is of concern, or has been of concern to me only because this piece
of legislation is now before this honourable Senate; but, in fact has been of
concern for very many years.

Permit me, Mr. President, just to quote the relevant paragraphs of that
particular memorandum which addressed the issue of legal aid. We said then—
and this was 2000, June of 2000:
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“One of the very serious concerns that we have is the total inadequacy of the
Legal Aid system. It is a well established fact that there are many poor litigants in
the civil justice arena, both at the level of the Magistrates’ Court and the Supreme
Court. In addition, most of those with criminal matters in the Magistrates’ Courts
are persons with lesser means, and given that, for certain matters, that Court acts
as a conduit to the Supreme Court
lesser means.

“The Legal Aid system has been the source of considerable complaint by
members of the criminal bar who have had to take cases at a level of fees that
is woefully inadequate.”

And, Mr. President, we were making this point 11 years ago in June of 2000.
| continue to quote:

“In fact these attorneys have had cause recently to refuse to take any Legal
Aid cases..

And that was certainly in the media at the time when many distinguished
members of the legal profession who traditionally accepted legal aid briefs
refused so to do.

We went on to say, Mr. President, and | quote:

...I —eahey went on “strike, in order to have their situation remedied.
Information to this effect has no doubt already been submitted to your
commi ssi on..suf fthat:c(@ thei lével df dees svas yecently
increased by Parliament amending the Legal Aid legislation, and (b) most of
the limited budget for legal aid is expended on persons who have criminal
charges against them.

The allocation for civil and family matters is no more than 5-10 % of the
budget for legal aid and this, coupled with the fact that the total budget is itself
far too small, means that many persons are denied access to justice on a sole
basis of being poor. In some cases this means that they do not have an
attorney when appearing on a charge before the Magistrates’ Court, or they
obtain only that which they can afford to pay for, i.e. they are forced by
circumstances to utilize the services of attorneys who are inexperienced or
inefficient but who are affordable. In other cases, especially in civil matters,
the process of the matter is slowed to the rate at which the litigant can pay
his/her attorney. Ultimately by the delays that result deny justice”.

many
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We went on, Mr. President, to say that we should have:

“.a |l egal aid system that woul d
justice, because he or she is unable to afford good legal advice/representation.
Such a system should include community-based facilities where the ordinary
citizen can obtain advice on legal matters. In this way no citizen would be
unaware of their rights and, therefore, everyone desirous of pursuing legal
redress when they have been aggrieved would be able so to do.”

In that last paragraph in our memorandum which we proposed at that time, the
union was saying that really, Mr. President, there could be facilities—and it is
something which perhaps this Parliament will have to consider at a later stage—
where ordinary citizens could simply go for advice on matters. | know that in
other societies there are NGOs which are supported by various foundations, which
take on attorneys either at pro bono, or at minimal fees, to provide advice to
citizens on an afternoon, or during the mornings between particular hours, quite
separate and apart; that now is private initiative to address the issues of ensuring
that no citizen is denied justice; quite apart from the formal legal aid system.

And | certainly think, Mr. President, that in this country there are those NGOs
and civil society organizations, other important institutions and persons of means
who could, in fact, begin to establish other mechanisms apart from the formal
legal aid system, which would enable citizens to at least get legal advice, not
necessarily representation, but certainly get legal advice on matters which are of
concern to them. The issue of ensuring that we have a proper system of legal aid
is one which is very close to my own concern in terms of justice in this country.

The second one also has to be the issue of education of citizens. On the last
occasion when me met and we were addressing the administration of justice, we
did not get into that to any great extent, but the issue of ensuring that citizens are
educated with respect to their rights and responsibilities; with respect to how the
laws function; how the court system functions, that also is absent, and | certainly
think that more has to be done by all in the society: be it the persons who practise
before the courts as lawyers; be it civil society organizations and NGOs; be it the
Government through various Ministries and departments; be it the schools. We
need to create in Trinidad and Tobago, amongst our citizens, a much greater
awareness of how the system works and of what the laws are.

Permit me once again to quote, Mr. President, from that memorandum which |
referred to earlier which we submitted as a union in 2000. And we said at that
time:

ensur e
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“The education of all citizens in matters of civics and of their basic legal
rights and responsibilities is important. This ought to begin in schools and also
include effective use of the mass media, in this way many persons would be
properly able to take steps to secure their rights rather than end up being
victims of the system.”

Then we went on to say:

“The need for education of citizens from the earliest possible age about the law,
and on civics, i.e. the citizen rights, responsibilities will assist in a better justice
system. However, this system must have as one of its overriding objectives the
guarantee that the ultimate biases that exist in society due to some having more
power than others, either because of their control over economic and/or State power
are redressed, or at least that a person who has been placed at a disadvantage in a
matter, because he or she is relatively powerless can obtain justice in the system.”

I think, Mr. President, that that notion of ensuring that regardless of a person’s means in
the society, regardless of a person’s status as defined by tradition—though I do not
think that that is an accurate or proper definition of one’s status, but traditionally the
notion of status in society—are those factors which do impact on access to justice in
our country, that we have to find the ways and means of redressing those things to
ensure that, in fact, justice is blind in that regard.

This particular Bill, Mr. President, seeks to do so by creating the duty counsel, by
ensuring that someone does have from the time that they are detained, and in particular
minors, but others who are—as being proposed now by amendment, if I quickly
understood what was circulated—persons who are also charged with an indictable
offence, that they have from the time of their detention access to legal advice through a
duty counsel. Those who do not have means can get quality counsel, given the fact that
the fees have been increased. Taking the point made by the hon. Minister, and I think it
is a very valid point that those who have been educated at the taxpayers’ expense as
professionals, ought to also recognize that they have a responsibility and an obligation
to contribute to the society by not seeking maximum fees, so to speak. Therefore, the
level of fees being proposed now should be seen to be adequate compensation for their
services as attorneys before the court, while at the same time ensuring that those less
fortunate than themselves are able to have quality representation before those courts.

So, Mr. President, those two matters and also ensuring that the eligibility of
applicants for legal aid, that those eligibility requirements are appropriately
amended to take cognizance of economic times of inflation over the years and,
therefore, persons whose incomes would have been a couple hundred dollars a
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month, obviously with the minimum wage provisions that are now existing in the
legislation, is clearly out of sync with the provisions of even the minimum wage
legislation, or even of persons who perhaps are on old age pension.

So that those amendments with respect to the eligibility of applicants, Mr.
President, are clearly very straightforward. One could always argue that perhaps
the bar should be even higher than that proposed by the Minister, but there must
be some cutoff, and obviously as reflected in the discretion which the authority
has, the director can also make legal aid available to other persons as well.

3.45 p.m.

So, Mr. President, having said those things, | heard what Sen. Al-Rawi was
seeking to do with respect to the issue of duty counsel appearing, but I think that
the proposed amendment by the Minister of Justice will address a lot of what he
was speaking to with respect to that issue of the lacuna in the legislation. I think,
therefore, that this is a piece of legislation that this honourable Senate should have
little difficulty in supporting.

Thank you very much.

Sen. Shamfa Cudjoe: Thank you very much, Mr. President, for the
opportunity to make a short contribution to this Legal Aid and Advice (Amdt.)
Bill. We are trying to widen the access and improve the quality of legal aid and
advice to the citizens of our country and | am pleased to be able to make this
contribution.

I will jump right into my contribution. Sen. Al-Rawi would have highlighted
earlier that our Constitution speaks to the right of the individual to equality before
the law and the protection of the law in sections 4 and 5, so | guess that this
legislation is trying to ensure that that right to equality is guaranteed and we can
bring this thing to life.

Mr. President, high quality legal aid services in both criminal and civil matters
is usually very expensive and out of the reach of the majority of citizens. This
presents a challenge for the legitimacy of a civil and democratic society,
especially one that boasts so much about equal rights and justice and about a
progressive and effective justice system. Now, | think it is our responsibility as
politicians and as policymakers, knowing that the majority of citizens are not able
to access legal advice and legal representation, to try to do all that is necessary to
ensure that the people who are unfortunate—the poor, as the Minister said
earlier—are able to access legal services and legal advice. This is where legal aid
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comes in. It is basically a provision of assistance to people otherwise unable to
afford legal representation and access to the court system. Legal aid is regarded as
the right to counsel and the right to a fair trial.

I like to see legal aid as meaning more than simply legal representation. | see
legal aid from a different perspective. It should be part and parcel of our
developmental agenda. I think it is a provision for public access to law; a vehicle
that can bring change and hope; a mechanism that can relieve poverty and
promote prosperity. | look at legal aid as a means of providing legal knowledge,
legal education and legal information to those who are less fortunate and to
members of the community at large. If legal aid means all these things, it is,
therefore, our responsibility in this Parliament to improve this legislation in a
manner that would positively and dramatically impact and improve the quality of
legal aid and widen and broaden the access to legal aid.

Now, | had a chance to take a look at legal aid structures within this country
and in other developing countries, moreso in the Caribbean. | find it rather
unfortunate that we tend to look at legal aid as charity or as welfare. | recognize
that in countries like Nepal and India, they have moved full speed ahead of us and
they are considering access to legal aid as a fundamental right, whilst in our
corner of the earth we tend to look at legal aid as welfare, as a charity, as some
sort of voluntary service we are giving back to the poor.

I recognize that in the Minister’s openi
legal aid is giving back to the society what the profession has given to the
lawyers. While it is a form of social assistance, | think it should be seen as
something more serious that just that, and when we speak in favour of legal aid,
we should try to look at it more from a human rights perspective rather than from
a welfare perspective. | understand that the whole concept of legal aid comes from
the notion of a welfare state and, therefore, we might be more lenient towards
looking at legal aid in that perspective. | think that influences our attitude towards
legal aid because we think about it as a hamper, as a charity, as a welfare system.
The whole fact of the system being under-resourced is not surprising because it is
due to a widespread perception of legal aid as a charity, instead of as a right, as a
fundamental pillar in a modem democracy, in a civil society, and a pillar for
national development.

As a private charity, legal aid is often inadequate because the lawyer now
faces difficulty in balancing giving back service to his community and accepting
higher fees from his more wealthy clients. As a government benefit, legal aid is
shortchanged because we see it as something like a hamper, a charity: “You
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should be happy you get some assistance anyway because we do not have to.” We
tend to see legal aid as welfare. We are giving them something. We are just being
nice. We do not see legal aid from the human rights perspective. | think that there
is a need for that paradigm shift; for us to think differently and address legal aid
differently.

When we look around in the Caribbean—I looked at Barbados and Jamaica—
and even in a more developed country, in Canada, they were complaining about
insufficient resources, insufficient human, technical and financial resources,
inadequate funding, substandard customer service, you name it. Any problem you
can think about in the legal services, you can find it in the legal aid system. |
guess that this Bill is intended to alleviate some of these problems. Even though
the legislation, as was pointed out by the Senators that have contributed before |
did, has some serious flaws, | still think that it is a step in the right direction.

Mr. President, allow me to turn to the parts of the legislation that really piqued my
interest. I recognized that the ceiling for eligibility has been increased. We have moved
from $7,000 a year to $36,000 a year with more deductibles. That is a big increase from
what it used to be, which means that more people will now be eligible to access legal
aid. This makes me wonder whether or not we have the facilities and the finances to
implement this legal aid. It is one thing to say we are going to do the wonderful things
we said we are going to do in the legislation, but when we look at implementation, as I
read in newspaper articles, the Legal Aid Authority has been saying that they have
been, over the years, requesting—also this year—between $25 million to $30 million in
the budget for legal aid and they have only received $13 million.

I point to the Guardian of Monday, March 31, 2011. A member of the Legal Aid
Advisory Authority, Mr. Khemrajh Harrikissoon, is saying that there are many
problems plaguing the authority. He said that:

“..every year the authority requested between $25 million to $30 million in
budgetary allocation but the figure was always cut down to around $13 million.

Describing this as ‘' r i tdnoeuffiticattopayrenhe sai d t |
and staff, run t he olhsfstingctieat Legah Alid Aidvisoryp ay | awy e
Authority could be the best law firm in the country, even better than those in the
Solicitor General and DcesrhesadthoyrwerestiledPu bl i ¢ Pr

because of a lack of funds. He said they need about 20 well-paid lawyers to operate

effectively. * We t al k but nothisgfos beent dabaet o
only suggest,’ Har r i ki s s @mynmsuggsston fbr. ‘We ar e
i mprovement i $ not being taken.’
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As | said, widening the access to legal aid will result in more people trying to
access legal aid and we have to be cognizant of the society we live in. More and
more people will try to access the service, so there is need for more lawyers and
there is need to increase the budget for legal aid.

I welcome the fact that Tobago is now being allocated a representative on the
board. [Desk thumping] I thank you very much. | wish there were two, but I will
settle for the one. Take little and live long; maybe next year it will be all
Tobagonians on the Legal Aid and Advisory Authority Board—but that will not
be fair. Mr. President, I am thankful for the one person representing Tobago on
the Legal Aid and Advisory Authority Board.

Mr. President, 1 know that the offices that now exist in Port of Spain, San
Fernando and Tobago are not very well equipped as it relates to furniture and the
different technology such as Internet services. | called the legal aid office
yesterday morning to try to speak to anybody who could give me a little
information. It is so hard for me to try to be anonymous because there are only
two of them in the office—the administrative assistant and the lawyer. So when
the lawyer is at court, the only person in the office is the administrative assistant.

She told me to come back after | u
was nobody there. | did a little “macoing”. | pushed my head up and looked
through the office window. The of

two of them; one table and chair for the lawyer and one table and chair for the
assistant; a little screen blocking them off. | hope nobody sneezes, belches or
anything else in that office because it is so tight and they do not have the
necessary facilities; they do not have the infrastructure and the systems to execute
legal aid functions in Tobago effectively.

Now, Mr. President, | understand that a legal aid office is being built in
Tobago, but we have been having some holdup for the past six to eight months.
Something is being done. | heard there was some kind of discrepancy with the
contractors, but I hope that is resolved soon and we would have a legal aid office
that could effectively serve the people of Tobago. | called the Trinidad office. |
called Port of Spain and the lady put me on hold for 14 minutes and | gave up and
hung up.

| called to ask for information for the Tobago office and she made me know
that they are not connected in any way; not through the Internet. She could not
give me any information. When I could not find the people in Tobago, the lady at
the Port of Spain office could not help me to find out what time they closed; how
many people worked there and so forth.
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4.00 p.m.
It was | ater on in the evenidgokd went up
to some other people who gave me the information that, okay, it is only two of
them in the office. Whenever the | awyer is at the Magi

Court and needs a file or whatever, the person has to close the office, to walk up

inthe bl azing sun to go .Bupthe Miaistet absigesria gi st r at e
that these things are being looked at and | trust that they would be dealt with.

[Crosstalk]

Mr. President, the poor lighting, the archaic structure, everything; I am sure
that the Minister would see it the next time he visits. There is serious need for the
necessary manpower in these offices. Two persons serving legal aid in Tobago;
one lawyer and one assistant. It is not good enough. | was trying to ask the
assistant for some information on the phone and she was so busy trying to do so
many other things. | think we need to improve upon that.

These offices really need to be connected by some sort of Internet system so
that they could communicate with each other. | think we are talking about
e-government. We can even get a little bit more technologically savvy and have
some Internet system where clients do not have to leave Charlotteville or leave
Bethel, like I did yesterday, and go to town. You can ask for information through
an email, and so forth, or when you call the phone they could have a voicemail
there. You call, it just goes into the fax machine, you hear the fax tone and that is
it. So you cannot even leave a message. So | think that we really need to get with
the times as it relates to serving legal aid in Tobago.

Mr. President, the duty counsel is to provide advice to minors and young
children who are charged with certain offences. | think that it is important that the
police and—I think it is important for better cooperation and communication
between the police service and the legal officer, the duty counsel. Just as Sen.
Prescott SC would have said, if there is not a proper communication between
these two, and proper cooperation between the judicial system and the law
enforcement system, this whole legal aid through duty counsel could be a
complete failure.

Mr. President, as we speak about children and minors and so forth, | just want
to raise the red flag that we have a problem in Tobago as it relates to the prison
service in Tobago. There is not a place to hold juveniles and women. So whenever
they go to the prison they are kept on a bench until they could be sent to Trinidad
away from their loved ones and so forth. I know that land has already been
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allocated, in Hope in Tobago for the building of a prison and that was done under

the last PNM ad mi ni strati on, i n coll aborat.i

Movement Tobago House of Assembly.

Now when the Government changed, in addition to the police station for Old
Grange, the police station for Roxborough, the same prison and even the gas
station for Roxborough, these things have been placed under review. Since the
first day | entered this Senate | have been trying to talk to the Minister, asking
questions and so forth. The last time the Minister of National Security answered
me the answer was “very soon”. | asked, “How soon?” He said: “Some time in
the future”.

Mr. President, I am hoping that we receive some word as to the building of
these police stations since the contracts would have already been issued but they
are now under review. The same thing for the prisoners, juveniles and women. It
is difficult to send them away from Tobago, away from their family and so forth.
Yes, they might be criminals but they still need that support from their family.

Mr. President, that is something—I have looked in the Hansard of years gone
by and | would have seen Sen. Eastlyn McKenzie and several others from Tobago
asking for the same thing. So | just want to raise the red flag. Again, this is
something that we really need to consider. We have been asking for this for a long
time.

I am concerned about compensation for lawyers because they are going to be
dealing with High Court cases which probably means higher compensation. | am
no lawyer, but I am guessing that these things would be required. So we have to
make sure that we have the proper manpower and the compensation for them.
Also, the police officers who are now going to be more actively involved in
treating with these cases you want to make sure that the police officers have the
necessary equipment, they have the necessary training and that they are well
compensated, they feel comfortable.

| recognize that legislation keep coming and we keep increasing the
responsibility, adding to the responsibility and the tasks and the duties for police
officers. We expect more and more of them each day. I think it is critical that they
receive the necessary training to suit this added responsibility. | remember for the
anti-gang legislation and the arrests that were made under the anti-gang
legislation, we were told by the Attorney General, “Well the police are now
benefiting from this learning curve”. That is something difficult to digest because
as a citizen you hate to believe that the police is practising on you. You do not

on
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want to be a guinea pig to the police. So we want to make sure that the police have the
necessary training and that they are comfortable and they understand the legislation,
they understand what is expected of them and that they are confident in delivering their
duties. So training for the police officers is critical to the success of this legislation.

Mr. President, now the international community would have looked at us suffering
under the state of emergency which we still do not have the reason why it existed. But
the state of emergency would have promised so many things. Some people say it has
turned out to be a total monumental failure, some people say otherwise. [Desk
thumping] It has totally damaged the image of this country. It has run the economy to

the ground and it —HDesk thuapmng]-speodablyall forthe e n s’

sake of political expediency.

I remember during the state of emergency, which was just lifted yesterday, the
different reports in the international media and on our local TV news, newspapers and
so forth and people complaining about their fundamental rights being abused. | really
thought that this legislation would have tried to provide legal aid and assistance and
advice to persons who would have been wronged or people who would have been
treated improperly due to the state of emergency, and due to the abuse of rogue police
officers, because some people really took this thing to another level.

Mr. President, I was surprised to come here today—and listening to the debate, I
tried to get some advice yesterday and I did not get the advice that I needed, but I just
trusted that this legislation would have provided legal aid and legal information to the
detainees. I am a bit disappointed, as I prepared my contribution upon it. I am very
disappointed and disheartened that the many people who complained and would have
fell victim to improper actions due to the state of emergency that these people cannot
obtain swift justice.

Now, Mr. President, while the international community looked on at us during the
state of emergency, I remember seeing reports on ABC News, BBC News; [ saw
Amnesty International, CNN, and The Economist, in doing my research, reporting that
peopl e’ rights Wete emgwiolated—and I am sure that they are still looking on
to see how we are going to treat with this. Is justice going to be served? I was really
hoping that this legal aid Bill would have treated with that. However, we are going to
go into committee stage and I hope that the Minster would accept some
recommendations.

I saw on TV, one night on the news a lady complaining about the police giving
her and her daughter a cavity search, and these people are seeking legal aid.
[Crosstalk]

righ
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Hon. Volney: [Inaudible]

Sen. S. Cudjoe: The Minister is trying to set me up. Even the cop would have
set up an office to treat with these persons who felt that they were being
victimized and violated by severe and very harsh treatment under the state of
emergency. | have here a newspaper report from the Trinidad Express, it is dated
September 12, 2011. The Congress of the People—well the name of the report
says: “COP gets calls for SOE legal aid.” It is a story by Gyasi Gonzales.

“Up to last week the Congress of the People (COP) received about ten calls
since the launch of their help-line for people who felt their rights were violated
during the State of Emergency.

The Police Complaints Authority (PCA) said it too received more than its
usual amount of calls since the beginning of the Emergency.”

It says here that these people have the right to legal advice and legal
representation and so forth. Mr. President, this is not just my view, this is the view
alsoofthecorwhi ch is a partneshippof the Peopl e

s P

We in the local community, we are looking on, hoping that these detainees get
swift and fair justice. Because many of those people who were charged and detained
and arrested under the state of emergency, many of them do not have the means to
afford high-quality legal services. So I was hoping that this legal aid Bill would treat
with that.

Mr. President, as if the state of emergency is not enough, we are on the map
again, “large and in charge”, but this time not for a good reason. We are on the
map again with regard to this alleged plot to assassinate the Prime Minister. Here
we have 16 persons who were arrested. I see from the newspaper today that they
were released. Some of these people would need access to legal aid. Again, I am
very disappointed that this legislation does not treat with that. At the end of it all,
when confidence level is so low, due to an unsuccessful state of emergency, and
an alleged plot to assassinate the Prime Minister and different Ministers of the
Government turn out to be a sham, as the newspaper said this morning, I think that
people are seeking swift justice.

Mr. President, this whole access to legal aid is a very important situation because
the international community—when you look at the developed countries and even
developing countries like India and Nepal, they are taking a bold step. They have a
broad and bold conception—Ilooking at legal aid as a fundamental right. So while we
look at it as welfare, they are looking at this thing as a fundamental right.
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| have a quote here from Prof. Yubaraj Sangroula of the Kathmandu School of
Law; | think this is in Nepal. He said that:

“Legal aid is a human right to access to justice: 1 t i s
by Government nor a charity of p

Tuesday December 06, 2011

So here we see, Mr. President, that:
Legal aid is"—becoming—"internationally recognized as a fundamental

neither

a f

erson

human right”—to give individuals—*..access t o f airness

justice. It is essential to materialize the politico-legal notion of equality, which
calls for treatment of every individual on equal footings.”

It is a basic pillar in a modern democracy.
4.15 p.m.

Now, Mr. President, international treaties continue to promote free access to
legal aid without discrimination. We have the United Nations Treaties for Migrant
Workers. In the recently debated Trafficking in Persons Bill—I do not know how
many Senators would remember, when we debated the Trafficking in Persons Bill
in April, we were trying to get off an international hit list. We were trying to
move from Third Tier into Second Tier, and we promised that we would make
legal aid free and accessible to victims of human trafficking. So, it is very
surprising for me to see in this Bill today that legal aid is not mentioned for
victims of human trafficking. There is a clause in this legislation that we are
debating today that says that legal aid would only be provided to residents of
Trinidad and Tobago.

One of the recommendations of the Trafficking in Persons Report—I think
one of our problems is under the area of protection for the Trafficking in Persons
Bill, it requires us to provide free and fair access to foreign victims of trafficking in
persons. Right now, we are at the Second Tier and we are trying to move to No. 1 just
like the United States of America and the others. If we can simply provide this service
to people who are victims of human trafficking, I think that we should visit the
commitments we made to the international community, and I think that we ought to
honour our commitment. Last year, the European Union, the United Kingdom and
other countries in the EU signed the Treaty of Lisbon that provides free legal aid to
persons who are victims of human trafficking no matter where they are from.

Now, the Trafficking in Persons Report, 2011, when we debated the
Trafficking in Persons Bill, it would have been based on the 2010 report when we
were heading straight to Third Tier, and now | recognize that we are in Second

and
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Tier, but it is still asking us to provide this free legal aid to the victims of human
trafficking. We are also required to dedicate exclusive resources to address the

country’s human trafficking problem by pro

Another thing that we promised was to hire translators to work in these legal
aid offices to help people from Caracas and different places where these
trafficking victims may have come from. So, this is our international commitment,
and before we are threatened to be placed back in Third Tier and so forth, we
know the problems that we are faced with, and we know we are very susceptible
to human trafficking. We are in-between North America and South America, and
we are at a transition point. The last time | checked, human trafficking was still on
the rise, and we are still not doing what we are supposed to do, so we need to
honour our international obligations and set our house in order, and not wait for
the UN or the us Department of State to tell us, “Hey, last year you promised free
| egal aid and you di dier3.t Letusdowhatee a@
supposed to do.

That brings me to the length of time that it takes people to access legal aid. |
went on the website and | pulled up some information as to the process for legal
aid. When you talk to people within the community and you look at the process
yourself, it is taking too long to make a decision as to whether a citizen would be
granted legal aid or not, much less if you are thinking about some migrant worker
or some victim of human trafficking who does not live here and who has to go
back home to get back to his or her life, it is going to take a long time, when one
looks at the rules and the steps on the website. So, we have to find a way to
expedite the process so that it serves us. By the time you get this letter back from
this committee that meets once per month, your story is already old; you are
already frustrated with the whole system, so we need to find a way to expedite the
process.

Currently, according to the website, there are only three offices open Monday
to Friday, that is, the Tobago, Port of Spain and San Fernando offices. There are
other offices in Couva, and Couva is opened only on Thursdays; Arima, on
Wednesdays only; Chaguanas on Tuesdays only, Penal and Siparia on Fridays
only. | think we need to have more extended hours so that people can really
access this service. There is going to be a larger number of persons trying to
access this service, and we need to ensure that these offices are opened, up and
running.

Now, Mr. President, | think that if we are going to spend this time here
debating legislation and trying to improve the access and quality of legal aid, we
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need to try to do our best with it right now. There should be no half-stepping. It is
either that we are going to do it all or not do it at all.

So, Mr. President, | see countries all over the world are taking huge steps
towards improving legal aid and advisory services, because people all across the
world are beginning to see this thing as a right. It is not, “If you feel like giving
me legal aid, you are going to give us a little something just to say you have legal
aid.” They are calling for professionalism in legal aid services; they are calling
for increased budgetary allocation for improved human resources, technical
resources and financial resources. So, Mr. President, | do not think that we should
half-step with this. If we are going to do this, let us do it all or let us do it the right
way.

Most of the complaints that | have received when | asked young men
questions within my community who would have tried to access legal aid in the
past, they said that the level of professionalism—when you finally get through to
get it—is not the same as if you would have accessed a lawyer privately. They
said sometimes the lawyers do not show up and so forth, but I guess it is because
their workload is too much.

Mr. President, | think that no legal aid could be considered to be efficient or
adequate unless it invites all the elements of professionalism. So we should not
think about it as a charity. It is like you are going to work and you are going to get
this job done with all your might and with all you have within you.

Mr. President, there is need for a high level of professionalism in the assistant
in the office. As | said, yesterday, when I called | was placed on hold for 14
minutes, and | got fed up and hung up. | called one office and the person was like,
“We | | , I don’ t know i f I could help yuh,
lawyer sometime later. Call back at this time.” When | called back, I said, What
time do you close, because you have me on hold for a mighty long time? “Well,
we close at 3.00, 3.30, 4.00.”

Sen. Hinds: That is Tobago time. [Laughter]

Sen. S. Cudjoe: And I said, “So tell me what time, because 3.00, 3.30, 4.00 at
the San Fernando office might be 2.30 and 3.00; at another office 3.30 or 4.00; or
2.00, 2.30, 3.00,3.30,4.00ats o me bo dy e’llthiek they are tboffree toe .
determine at what time they take the last person. So, | would like to see signs on
the door saying we are open from this time to that time; we take our last customer;
just the same kind of service that you expect when you go to your private lawyer,
| think we should have the same thing in the legal aid system.
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So, Mr. President, it calls for a higher level of professionalism and a higher
level of training, because I think all the work should not be left to the lawyer. |
think when 1| call the assistant, the administrative person in the office, he or she
should be able to give me information with respect to at least how many persons
applied for legal aid in your office last year. You should be able to pull that up on
the computer system or in some folder. | should not have to wait until the lawyer
comes back from trial to give me that information. So, there is need for training.

Now, finally, I think that legal aid calls for a special kind of lawyer, because
the legal aid lawyer—the person that takes on this kind of work—must have a
humanistic side, because you are dealing with different issues that you are
probably not accustomed to dealing with. You are dealing with a different kind of
people that you are probably not accustomed to dealing with in your private
practice. So, | think that the legal aid lawyer, the person who takes on this kind of
pro bono work, and this kind of work at this very petty price, | think that person
should have a very social side.

Now, that the compensation for these lawyers has increased you might find
more people wanting to take advantage and get on board, but you cannot get on
board simply for the money. We have to find a way to figure out who is really in
it for fulfilling the purpose of the legislation to provide the service to the indigent,
the poor and the people who are less fortunate. It cannot be about the money. That
person has to be professional and patient. The legal aid officer, he or she, wears
many hats. That person is a social worker, a teacher and also a manager, because
they have to learn to manage his or her time and run this office.

I read a newspaper article about a legal aid lawyer in 2009, and his name is
Ashvani Mahabir, and he took on many roles. He was a legal aid lawyer; he was
something like a social worker; and he was an expert in HDC housing. He was like a
junior MP. Mr. President, Mr. Ashvani Mahabir operated out of the Couva office; the
surrogate office of Mr. Jack Warner at that time. Let me read it for you, Mr. President.
It says, “Housing, lan d woes t op J a’'cSk atthattimg raWameai d cl i ni c
would have opened a legal aid clinic. The sub-heading is: “Attorney Couva North
ignored by Bas, Local Govt.” This article is dated September 19, 2009. It reads:

“Housing and land issues were still the dominant issues for which people sought
advice on Tuesday as the Couva legal aid clinic set up by United National Congress
Alliance (UNC-A) Chaguanas WestMPJ ac k War ner ..

The clinic was opened f i ve weeks ago at Warner'’'s Cou\
of fice at Jerry Junction dnd has since ser
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So here we had Ashvani Mahabir taking care of HDC issues; issues relating to
squatter regularization; issues relating to drainage and so forth. So here you find
an expert legal aid officer, and he is going to do it for the money. Do you know
the reason Ashvani Mahabir did this? His explanation was simply, “What we are
finding is that there are many issues being brought to me, the legal aid officer that
should be brought to the mp.”

“The people in this area are under-represented, they do not have access to
their representatives.”

And the story goes on to talk about Mr. Basdeo Panday who would have been
the leader of the UNC, at that time, not taking care of his Couva North
constituency. So that very good legal aid officer came in and wore many hats of a
legal aid lawyer and an MP.

Mr. President, | think the legal aid officer, the person taking on this kind of
work, is a special kind of person. They should have a humanistic side a more
social side and they should be able to wear many hats to execute this function
effectively.

Now, Mr. President, | think on a more serious note, we need to find a way to
celebrate the people that take on this kind of work, and to compensate them
properly. We have to find a way to make legal aid more attractive; we have to
find a way to attract more lawyers and to pay them more money; we need to
consider making the workload easier; and we need to find a way to unbundle the
workload for the legal aid officers and have some of the work done electronically.
We could even open a legal aid clinic where we have legal aid lawyers operating
like a mini-law firm, and that might expedite the process.

Now, we need to find a way to target new lawyers, and | think it is good to
target—

Mr. President: Hon. Senators, it is now 4.30 p.m. | propose to take the tea
break and we will resume at 5.00 p.m.

4.30 p.m.: Sitting suspended.
5.00p.m.: Sitting resumed.

Mr. President: Before we took the tea break, Sen. Cudjoe was on her legs.
She has one further minute of original speaking time left.

Sen. S. Cudjoe: Mr. President, | was actually wrapping up so I hope | could
finish in this one minute.
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| just wanted to close by making a couple recommendations. If we are going
to spend this time amending and trying to improve the legislation, we should try
to get it right and find ways to improve access and the quality, and make it into
something more sustainable.

| think there is need for us to provide incentives to attract more lawyers to the
legal aid programme. | do not think we would ever be able to pay these lawyers
for their hard work. I am thinking maybe we could consider tax break incentives
and other little ways to attract them to the legal aid programme.

We need more technologically advanced legal aid programmes, where we can
serve a larger number of people via the Internet, emails and so forth. I see in other
jurisdictions they have chat rooms, where you can type your concerns. There is
like a legal aid clinic in the UK where they got the lawyers together and formed
like a little law firm, and as you type your concerns to them they chat with you
and give advice over the Internet. So if we could find a way to lessen the load on
the legal aid lawyers through chat rooms, email and voicemail. | think we should
try to find ways to target new lawyers, especially the college graduates now
coming out of university and interested in getting their names out there, trying to
make a name for themselves.

| spoke to a lawyer who recently came back from school. She was trying to
get involved in the legal aid programme, and she did not know where to go. We
should probably have advertisement or pamphlets, some ways to inform people
who are interested in getting involved in the legal aid programme.

We can make legal aid less challenging for the lawyers, by finding a way for
them to share the load. I think we need to also consider the legal clinic system like
they have in the UK. It would be good if we could form a network of these
lawyers, so we could keep in touch with them, provide training, keep them up-to-
date with what is going on, helping them to treat with new issues, like how to treat
with anti-gang legislation, how to treat with a state of emergency and the different
things that would arise. So we build a network and keep them in touch; we keep
them informed, we keep them trained and we help them manage the workload.
We need to find a way to popularize this kind of voluntary service and make it
cool, not just the legal aid but we need to find a way to make social services and
giving back to the community something more attractive.

People are too caught up now in trying to get paid. We have been given stuff
like free education and all those other wonderful things that we enjoy in Trinidad
and Tobago that my friends in other Caribbean countries and in the US do not.
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Some things | enjoy here, | would have never enjoyed if 1 would have stayed in
the Us. We need to find a way. It is our responsibility to give back to our
community and to those who are less fortunate. We need to find a way to make
this thing cool and make the legal aid more popular and practical. [Interruption]

Mr. President: Hon. Senators, the speaking time of the hon. Senator has
expired.

Motion made: T h a t t he hon. Me mber
minutes. [Sen. T. Deyalsingh]

s dpeaking

Question put and agreed to.
Sen. S. Cudjoe: Thank you, Mr. President, and my hon. colleague.

| just have one final question that came up today in the debate. | want to ask
the Minister, or maybe somebody could pass on the message. Since we are
looking at the eligibility for legal aid and the amount of money the household
makes, falling under $36,000, | looked at some challenges that Canada had been
having with this kind of situation, where you look at the income combined. | want
to know what system would we have in place or what can be put in place for a
wife who is trying to divorce her husband who is wealthy and making over
$36,000, but she is not working for a salary per se. Her income alone does not
reach up to $36,000. What do you do in a case where a wife is trying to get away
from a wealthy, abusive husband and she is not able to have access to legal aid,
because the combined income for the household is over $36,000? | just wanted to
know how we are going to treat with that, because | saw some research on the
Internet with Canada having a problem and asking their policymakers to improve
the legal aid legislation to treat with issues like that.

This legislation is a step in the right direction. The Minister said he was open
to taking recommendations. | thank you very much, Mr. President, for the
opportunity to contribute.

Sen. Prof. Harold Ramkissoon: Thank you, Mr. President and fellow
Senators, for giving me yet another opportunity to make a contribution on a Bill
that | call a social service Bill. Before | get into my contribution, | notice the
Minister of Justice is not here, but I want to say how pleased we are to have him
take up temporary abode in the Senate. [Desk thumping] | notice he has three
consecutive Motions before us in the Senate. [Desk thumping] | also want to say
that we are equally pleased that the hon. Minister is benefiting from his presence
here in the Senate. The hon. Minister is learning the art of compromising. | want
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to tell him, and | hope somebody conveys this to him, that compromising is not a
sign of weakness. [Desk thumping] It is a sign of what I call a greater maturity.

Sen. Deyalsingh: Licks would do that to you. [Laughter] [Interruption]
[MADAME Vice-PResIDENT INn the Chair]

Sen. Prof. H. Ramkissoon: The hon. Minister is also learning that hugs and
kisses are not solely confined to the hustings, the election campaigning trail, but it
is appropriate in other places, and the Senate is not an exception. [Laughter]
[Desk thumping]

In brief, Madam Vice-President, the Minister is learning fast. | think this
augurs well for his Ministry which faces many challenges. To me one of the
greatest challenges is the dispen s at i on of justi ce, which |1k
always be beyond reproach. We cannot have a two-tiered or multi-tiered system
of justice, one for the rich and one for the poor, one for white collar criminals and
one for blue collar criminals. We need to have some semblance of equality.

We all know that justice delayed is justice denied. There are a number of
prisoners behind bars languishing in prison. Today there is a backlog, |
understand, of about 123,000 cases in our courts. When you consider that we have
a population of 1.3 million people, that is a lot; that is one in 1,000. The wheel of
justice, as al l of wus knowtishadlyineeede aki ng as
of good quality lubricant. [Interruption] | do hope that the Minister of Justice—
and | see the hon. Minister of Justice is now making his re-entry. | hope Minister
that you are able to administer good quality lubricant to the wheels of justice.

Last Tuesday | listened with interest to the debate on the Administration of
Justice (Indictable Offences) Bill, 2011. During this debate, the hon. Attorney
General in his unique style and in a graphic manner—I think Sen. Abdulah
referred to this also—talked about the overcrowding in our courts. Sen. Beckles
talked about some of the basic things not being done, not being put in place in our
courts—problems with air conditioning units, problems with the sewage system in
one of the courts, the Tunapuna court. | think she also talked about a culture in the
courts, and Sen. Abdulah again referred to that culture in our courts that need to
be changed.Sen. Abdulah in his contribution talked about how a culture escapes
itself and the need for us to open that debate.

Sen. Hinds is not here yet, but he made a contribution that was unusually very
focused, | found. It was very focused. [Desk thumping] It was unusually focused.
| think there were a couple of self-inflicted distractions by himself and not by
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other people. He also talked about the myriad problems we face in the courts
today. [Laughter] On the other hand, the Minister of Justice exuding great
confidence and optimism, as he should, talked about his plans for the super and
grand courts to come.

Madam Vice-President, it is against this background that we are today
debating this Bill. What is the state of legal aid in Trinidad and Tobago today?
That is the first question we need to ask. Before | answer that from my
perspective, let me digress slightly.

As we heard earlier the idea of legal aid is a good one. No one should be denied
justice because of their station in life. We should have some sort of equality with
respect to treatment in the justice system. Everyone should have access to counsel and
the right to fair trial. There must be quality or some semblance of it before our laws.
This has been recognized for a number of years. In fact, I think since the 19th Century
legal aid had its origin in continental Europe, and since then it has spread to a number
of countries around the world, almost globally.

Just let me quote what is happening in two countries, one is Germany. In civil cases
advice, and where necessary, representation, are given, while in criminal cases only
advice is given. So they do not fund legal aid with respect to criminal cases.

On the other hand in England and Wales, they do fund both criminal and civil
cases. The cost of legal aid in the UK is £2 billion. On a per capita basis, that is TT $ 300
per person in the UK. When you compare that with what is happening here in Trinidad
and Tobago—we heard earlier from Sen. Al-Rawi that the budget for 2010 was $13.1
million per capita.

Hon. Volney: It was $18 million this year.

Sen. Prof. H. Ramkissoon: Last year it was $13.1 million. On a per capita basis
that is about TT $10 per person.

5.15 p.m.

And if you want to make a case for more funding for legal aid that, I think, is what
you really have to drive at. In other works, legal aid in the UK cost TT $300 per capita
compared to TT $10 per capita in Trinidad which is 30 times more.

Madam Vice-President, I now want the turn to the Bill to make a couple
recommendations and a couple observations. | had the good fortune to be a
Member of the Joint Select Committee and there were two others I think, Sen. Al-
Rawi and Sen. Corinne Baptiste-McKnight, before which a group of
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representatives from the Ministry of Justice and Legal Aid appeared. During that
meeting | got a fairly good picture of the problems and challenges faced by legal
aid in Trinidad and Tobago.

The first problem—the major problem—and many mentioned this, is the
question of fees not being attractive enough to get a sufficient number of
attorneys. There are cases where someone has to take a brief of $1,500. They have
to prepare, they have to do a bit of research, they have to appear in court for four
or five days and then you are paying them $1,500. This is not attractive enough.
So I am very happy that the Minister of Justice has now offered fees that are much
more attractive.

The second challenge is the accommodation. Their main office—I think it is
on Oxford Street. The building: | understand, the space is too crowded, you have
no privacy, it is chaotic, and you know, | understand there are also problems with
the air condition unit; air-condition units seem to cause problems everywhere,
Madam Vice-President—and also with the ceilings in the building. They were
promised another building sometime in the past. In fact the building was
identified, and thereafter the building was taken away from them. Well they never
actually got the building. So, we need to look at the head office.

Two offices were closed down—I think, last year or two years ago—the one
in Siparia and the one in Chaguanas. | do not know if any attempt had been made
to resurrect those offices.

The third challenge they face, Madam Vice-President, is how to raise the low
morale among staff members. That is a major problem. If people are not motivated,
you are not going to get productivity.

The last challenge, as I understand it, is they are not able to provide service to more
people and on a 24/7 basis. The Bill before us addresses some of these problems.

We talked about the introduction of a duty counsel scheme; that, 1 think, is
something we have taken from the English system. I think it is commendable.
Someone mentioned that we need to extend it to a wider group of people, and I
understand that there is an amendment coming forward to achieve this. So I think it is a
very good idea.

Now I come to the net of persons who can access legal aid. It seems to me that that
net has been extended tenfold in terms of disposable income and disposable asset or
capital. And if that is the case, if that net has been extended tenfold, then there are
serious consequences that the hon. Minister, | am sure, is aware of.
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One of the first consequences is the cost because if, let us assume—and let me go
back to the figures for 2010, you will get an idea what we are talking about. In 2010 the
number of persons accessing legal aid was 13,828; almost 14,000 persons accessed
legal aid. And interestingly enough, 40 per cent of those were divorce cases. This is a
reflection of what is happening in the society.

Sen. Hinds: The Minister did not tell us that.
Sen. Prof. H. Ramkissoon: Probably in his winding up.
Sen. Hinds: Thank you, Senator, for telling us.

Sen. Prof. H. Ramkissoon: The number of cases completed only 590, a mere
fraction. The fees paid to lawyers, $1.6 million. The number of attorneys registered,
only 503, but what is interesting, Madam Vice-President, is that in 2010 you had 503
attorneys registered, whereas in 2008 it peaked at—I think—1,558. So something took
place between 2008 and 2010 that resulted in the dramatic downturn in the number of
attorneys registered for legal aid. It went from 1,558 in 2008 to 503 in 2010; the budget
was $13.1 million.

Now, the point I am making is, if then you had in 2010, almost 1,400 people
accessing legal aid and you have now expanded that net almost tenfold, you are going
to have a much larger number of people who would want to access legal aid. It is not
going to be in a linear manner, that is if you increase the net tenfold you expect a
tenfold increase in the number of persons going to access legal aid. But even if it is
trebled, okay, you are talking about 40,000 persons who are going to access legal aid.
Now when you couple on that to the fact that you have to pay lawyers, now, fees that
are much more attractive, you are talking about a substantial budget. And the question
is, how is this going to be funded? Where are the funds going to come from? I think
these are the questions. I do not know if the Minister has some idea of the budget he
would need.

Hon. Senator: He does not have a clue.

Sen. Prof. H. Ramkissoon: And the actual budget that you would get, but I think
in your winding up you can probably give us some idea as to the budget you expect to
get for 2012. But I think that these are questions that we need to look at and address.

Sen. Hinds: Teach him, professor.

Sen. Prof. H. Ramkissoon: Now, what I would like to suggest, Madam Vice-
President, is that |1 do not think that you are going to get all the funding you want
for legal aid, okay, and therefore, the next thing you have to do is to find out,
explore possible avenues where you can get help, and avenues that are not very
costly.
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pro bono service; and let me say that historically, legal aid started off as pro bono
work. So-called duty solicitors were appointed for those who could not afford to
pay for a solicitor, and they were expected to provide pro bono service. Now we
live in a society today that is—what shall 1 say—a bit more selfish. People are not
willing to give of their service but I think, Madam Vice-President, if we can get
the established law firms and some of the attorneys to just take up one legal aid
case every two years, that is certainly going to help, and | hope the hon. Minister
of Justice would be able to persuade the Law Association and other associations.

Other organizations do provide some services, and | know, by the way, some
attorneys are engaged in social services, | know that. Other professions do; the
medical profession does offer some social services. So, | think your first focus
would be on trying to get people to do some more pro bono work. It is good for
their social conscience; it eases up their social conscience.

Hon. Volney: St. Joseph constituency office—Ilegal aid.

Sen. Prof. H. Ramkissoon: Yes. [Interruption] My second recommendation,
Madam Vice-President, has to do with a more general principle, something that |
have brought up in this Senate before. Yes, Madam Vice-President, what |
suggest we also do is the following; but let me talk about the more general
principle and then | come to the particular case.

Wh e n Government makes an i nvest ment

Vice-President, we have to ensure that we get a return on that investment. The
return could be in tangible form, it could be an intangible form. This is even more

i mportant given today’'s econo.siMetainsi t uat: i

Madam Vice-President, doctors, nurses, lawyers and others at our universities
almost free of charge, and yet today there are shortages of lawyers in certain
places, there are shortages of doctors. | saw today in the newspapers the Minister
of Health says he cannot get doctors to do night shift, or something like, and we
are producingsomany doctors at taxpayers’
there are shortages.

The question again is, Madam Vice-President, what are we getting in terms of
returns on these investments? What is good politics, let me say, is not necessarily
good economics. The Greeks can testify to that, they paid a heavy price, and |
think, Madam Vice-President, we need to revisit the GATE programme. We cannot

again afford to be spending so much

we have shortages in the areas. We need to revisit the GATE programme and the
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Minister of Science, Technology and Tertiary Education, | think, has a plan to
train more doctors in the near future, that is a commendable, | think, idea, but
what we need to do is to revisit the terms and conditions under which we train
these doctors. They must give something back to society.

Sen. Karim: We had consultation—
Sen. Prof. H. Ramkissoon: Oh, you had a consultation!
Sen. Karim: Three days.

Sen. Prof. H. Ramkissoon: Madam Vice-President, | want to make a
comparison. | understand that the legal fees in the UK are about £10,000 a year.
When you add to that accommodation and meals, you are talking over a three-
year period of about TT $600,000. That is what the Government of Trinidad and
Tobago—

Hon. Senator: What is £10,000?
Sen. Prof. H. Ramkissoon: | understand that the tuition fees—
Hon. Senator: Tuition?

Sen. Prof. H. Ramkissoon: Yes, fees in the UK, it is about £10,000 a year.
When you add that on to the cost of accommodation and meals, over a three-year
period, you are talking about at least TT $600,000. And my claim is, that is what
Government is saving those who do law here in Trinidad and Tobago.

Madam Vice-President, | pose the question, is it therefore, asking too much
for our law graduates to give something back to the country? Some of us, Madam
Vice-President, were also recipients of government scholarships in the past. | was
a recipient of a government scholarship when | did my undergraduate degrees,
and | had to come back and serve the country, and | served the country. | think the
contract was for three years, | served the country for two years, | could not do the
last year, | had to leave and I just paid back the government a proportional amount
of money. The point | am making is that if people get something for their
education, they have an obligation to give something back to the society which
supported them. [Desk thumping]

Sen. Hinds: They got government all we want back is good governance.
Sen. Karim: You were free to implement that!

Sen. Hinds: They got government all we want is good governance.

Sen. Karim: No implementation in the contract!
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Sen. Prof. H. Ramkissoon: Madam Vice-President, | want to now quote Mr.
Khemraj Harrikissoon, a senior counsel. And we hear his views on this, and |
quote, Madam Vice-President:

“The State is funding tuition fees

University of the West Indies, what is the State getting in return?
Should the State not get something in return?

“Each attorney should do one legal aid case per term and at the end of the year
when you have to renew your practicing certificate the Law Association is
saying"—this—"i f [ you] don’t fill out t
did for the year you will not be issued a practicing certificate.”

Again, that is for the State to do. We cannot do it. We can only suggest and
suggest, and that is what the State is doing. That is for the State to do! I fully
endorse this and | think all rational people in Trinidad and Tobago will fully
support Mr. Khemraj Harri kissoon’s

5.30 p.m.

But, Madam Vice-President, | want to go a little further. | want to extend that
a bit further. 1 think that all the people who were trained at our university at the
cost that is borne by taxpayers, they, as | said, must give something back to the
society. | would want to suggest that certification in certain cases be not made
until the individuals do some minimal amount of work back in our society. So, |
am saying, as Mr. Khemraj Harrikissoon is suggesting, hold back certification.
You were doing medicine and you have finished your programme, you should go
back to the society and do two or
you do that you should not be certified. [Interruption]

Madam Vice-President, let me end by saying that | would support any Bill
that would benefit the poor, the working class and the low-income group. [Desk
thumping] They are too often the forgotten people of our society. They are
victims, in many cases, of greed and corruption and often viewed as the children
of a lesser God.

| thank you very much. [Desk thumping]

The Minister of Gender, Youth and Child Development (Sen. The Hon.
Verna St. Rose Greaves): Madam Vice-President, as | rise to speak, once again |
give thanks for being able to use my voice in the service of the people of Trinidad
and Tobago. [Desk thumping]
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First of all let me commend my colleague, the Minister of Justice, for the
piece of legislation that we are discussing here today. [Desk thumping] | want to
piggyback on what Prof. Ramkissoon just said; I am truly pleased at the tone and
the mood of the debate here today. [Desk thumping] [Interruption] I believe that
as a fledgling democracy, but as a people, who | think, want the best for our
nation, it is important for us to find ways to come up with the best laws for our
society. So, | would applaud any opportunity that we have when we can cross
over, put our point to each other and agree that we are going to sit and try to come
up with what is best for all of us. So, again, | am very, very touched by what | am
experiencing here today. [Desk thumping]

| am also happy that there is a realization that in terms of legal aid we cannot
wear one size fits all, because sometimes we think that what is good for one is
good for all and that is not always so. | want to go back to several years ago when,
together with a sister in solidarity, Folade Mutota, and a couple of other women,

we founded an organi zation call ed

Development (WINAD). We started to do work on small arms; gun and gang
violence in Trinidad and Tobago. In doing that we were meeting with a number of
people and one morning very early we had a breakfast meeting with a very senior
police officer. He looked at us almost as if, “well, why all yuh bothering meh here
this morning”. He said, “What all yuh woman doing work on guns?” That was
way before anyone felt they should pay attention to the issue of guns coming into
this country. We looked at each other and we laughed. We laughed long and loud.
To this day when we think about that meeting we smile, because at that point in
time we were working on the ground with mothers in communities who were
experiencing situations with their sons and who were in so much pain because so
much of the little money that they had, had to be diverted from the family pot to
pay for lawyers, to pay for advice, to deal with going to the prison, to deal with all
kinds of things and it meant that the sacrifices that were being made took away
wh at could have gone to the youn
family home, to seeking other things that the family needed. So that this whole
question of legal aid is very important, | think, not just for us, but for everyone in
the society, but more particularly, for those persons who have to face the justice
system and they do not know whether they are coming or they are going.

Legal aid is fundamental to social justice. In a democratic society all citizens
have a right to access justice and get a fair trial. | know Sen. Cudjoe was talking
about, it is a human right, and that is important, but what we must also recognize
is that in this society human rights continue to be seen as a foreign concept. | do
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not think that we have fully appreciated, while we use the word and we may sign
conventions over the years and so on, | do not think that in a real way we
understand the importance of this thing called human rights and how important it
is for us to teach human rights at all levels of the society.

It is important for the purpose of this discussion, not just to treat with the
question of legal aid but also with the question of advice, as many people do not
see the issue of advice as part of the legal aid process. Advice is critical to help
people to understand, not only their legal rights and their obligations, but to get a
grip on the process that they engage in and to ensure that they get a fair trial and
everything that they need in terms of getting there. They have to have information
so that they can make informed decisions about their own situation. Too often we
hear complaints of people saying, what are some of the things that they have had
to go through and they do not truly understand the process, | mean, | am a living
example. Even in trying to respond or to support this Bill, trying to read the
documentation proved to be very difficult and technical if you do not come from a
legal space and mindset. So, one can well imagine what happens with an ordinary
person who has to grapple with what their rights are, what their duties are, what
their situation is, what is required of them and how they must act in such a
situation.

It becomes even more critical when we recognize our situation in Trinidad and
Tobago today where a lot of our offenders are young men who have not benefited
fully from the education system—and | am trying to be kind. Young men who
cannot read, in a lot of cases even if they can read they do not have full
comprehension sometimes and they have not been taught or are not able to
express themselves fully, so sometimes in even trying to say what they are feeling
they can come over as being aggressive. In this country we take those kinds of
things to mean disrespect, and therefore, we react in ways that are not in the best
interest of either party. | am very pleased for us to treat with the issue of legal aid
because | think it is important and it is critical in the context of the situation that
we are faced with for people to have as much support as they can in helping them
to treat with their situations.

Many of us in this society cry out for justice. You look at the television, you
read the newspapers; something happens; it is very sad when we see the anger that
is out there and you hear people saying, “1 want justice, | want justice”, but even
in asking for justice, they are asking for us to use unjust means to get that justice.
| think that is where the education aspect of all of this comes in, so we have to
find ways so people can understand what is justice, how the system works, and
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that vigilante justice in particular is something that would not be good for us. But
that is what happens when the justice system does not work or deliver in ways
that are helpful, efficient and effective for people. Today’' s | ev el
number of cases before the courts, the significant delays and all the other
challenges that we all are aware of in the court system can only be helped by
some pieces of legislation such as this that would assist in seeing how much better
we, perhaps, can treat with some of these issues.

| want to speak to the question of eligibility and access, because for me the
change in the means test is a welcome addition. The means test was woefully
inadequate and | think there are still some questions that are in my mind and
perhaps we can discuss them further in terms of the removal of the $10 to $500,
because for some of us in the society $500 at sometimes, especially in troubled
times, might be difficult to come by. We cannot argue that crime and criminal
activities have a vise grip in certain sectors of the community. It is not that crime
only takes place at that level, but certainly, those are the people who are the ones
taken before the court and who are the ones who would not have the kind of
money and resources that they need in order to have a proper defence.

So, again, Sen. Cudjoe was talking about the welfare aspect of the legislation,
and indeed, | think, we would understand that a great deal of our laws are
remnants of the colonial era. That is where our laws came from, and | guess if you
have the privilege of reading Regulating the Poor by Piven and Cloward, you can
very well get an appreciation of why we are in some of these situations even until
today.

So, | am very happy that the question of access is going to be easier for
people; the assistance to minors and the assignment of duty counsel to minors is
also a very good move. It says here:

“Where a suspect is detained, the senior officer in charge of the police station
shall, as soon as possible inform the authority of—

(a) the name and age of the suspect where he is a minor;
(b) the nature of the offence; and
(c) the location where the suspect is being detained.”

This is critical and this has special meaning for me because, recently, a young
girl was accused—and | think eventually charged—of harming a younger member
of her family, and in the midst of investigations we are finding out that the mother
had no idea where her daughter was being held and the mother did not even
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understand that she had a right to know where her child was being held. To make
it even worse, some of the people who were supposed to be working, looking after
the care of children and the protection of children, saw nothing wrong that the
mother did not know where her child was being kept because they felt, well, if you do
the crime do the time. You did the crime so, therefore, anywhere they think to put your
child that is okay, you should not be bothered. I think this is critical because we cannot
take away that right from a parent in terms of knowing where your child is when your
child is arrested. | think, as a matter of fact, that goes for family members in general,
because | cannot start to imagine how | would feel if somebody took my child away, no
matter how bad people may think that child is, and I would not know where my child
is.

| am again going to talk about the whole mood of the legislation here, the mood of
the discussion, because 1 think it is important for us to understand that when Bills come
here they are not perfect, and there are aspects of that Bill that I think we can sit and
come up with better ways of doing it, better things that we can put in, and certainly
come to a place where we are comfortable, at least, with what we have. So, I am
advised that the language of the original Bill needs to be changed. It was pointed out to
me that in Part 1V, section 4(c), the words “illegitimate child” are still used and we all
know that that word “illegitimate” should not be appended to our children, so I think
that is something that can be dealt with. I am very happy for the removal of the six
months residency stipulation. I think that is an excellent move. And again, Sen. Cudjoe
was talking about trafficking and so on, for me, what came upon me was the asylum
seekers and certainly visitors who may find themselves on the wrong side of the law.

We all talked about the increased payment for attorneys and the pro bono work, so
I would not belabour that. I think it is critical for the money paid to be much more
attractive, and certainly, I am not one of those persons who would not support the
incidence of pro bono work.

5.45 p.m.

We also would want to pay some attention to assistance for divorce proceedings,
issues of domestic violence and so on, and the duty counsel for those situations,
because very often people in that kind of distress find it very difficult to represent
themselves; they are depressed, they are anxious and they want and need as much
support as they can get.

Now, there are things which happen, very simple and basic things that some of us
may be surprised that people do not know what their rights are. So we have people
being held in police stations without their relatives being informed; people not
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being allowed a phone call to let anybody know what has happened to them;
people give statements and then we hear coming up in the courts all the time, that
the statement was forced out of them, there was no JP present, that it was not the
statement they had given, that there are reports of JPs who sign statements even
though they were not present. So we are very familiar with all of these things
coming into the fore. Again, | think for me it resonates well that this piece of
legislation can perhaps assist us in terms of treating with that.

The Government provides funding for legal aid, to help people through the
court system. However, | do not think that the legal aid legislation as it is can
stand on its own. And | think that those who went before me talked about what
are the support systems, the mechanisms, the controls that can be put in place to
ensure that peoples basic rights are protected, that they have access to the court
process, that they are able to sort through all of the difficult situations that they
may have to contend with and that it does not contribute to social exclusion.

People who are suffering family breakdowns, who have problems with debt
collectors, who may be put out of their premises and so on, they need advice, they
need support, they need to be directed, and | know that we heard the suggestion
before of how can we set up organizations, agencies or whoever, who can treat
with some of these issues in terms of human rights education, in terms of assisting
communities in treating with some of those issues as they happen.

It would be remiss of me if I did not speak to the issue of capital offences and
situations of the death penalty. I need to say that when someone does not get proper
representation from as very early as possible, it leaves the road open for all kinds of
things to go askance. Any person who is facing a criminal charge will benefit from
having a competent lawyer or legal advice, and even if you do not hold that lawyer to
follow you through with your matter, I think it is important that you have someone
available to you, if you have any concerns or questions that they can help you and
direct you as is required.

I do not know, but as a social worker I have had to deal with some pretty difficult
situations in this country. I have had to deal with people who have had to sell their
homes in order to pay legal fees. They could not afford it and they just had to get rid of
their property, their house, whatever little animals they were minding or whatever they
had. They had to get rid of just to keep up with legal fees. So even after the matter is
over they are now paupers, begging a lodging, some of them die from all kinds of
illnesses brought on by stress, heartbreak and whatever else. So I think it is critical for
us to understand how important it is for us to give the support and give it in ways
where people can get the best representation that they can.
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One of the things that the research has shown is that persons who are on death
row, many of them they did not have the best representation that was available,
because they could not afford it, and because of the low rates that were being paid
to legal aid lawyers, they would not have had a choice of the best lawyers. So
again, I am happy to see that the money has been increased, even though it may
still seem insufficient when you compare the millions of dollars that other
defendants are able to pay to lawyers to get the representation that they require.
So it is a step in the right direction and I really welcome it.

| want to read a little bit from the Inter American Court of Human Rights
Report on the “Criminal Justice System in Trinidad and Tobago” written by the
late Desmond Allum, where he said:

“Legal Aid is essential in murder cases because those charged with murder
rarely have the resources to instruct lawyers privately. There has been a real
problem with the quality of representation of those accused of murder in Trinidad
which is linked directly to the low levels of legal aid remuneration. The problem
was succinctly summarised in Bethel v. The State March 2000 where the Court of
Appeal said:

It was inappropriate and unfair t
undertake this defence. It would not have occurred to [counsel] to have
refused the brief, because regrettably, in our jurisdiction there is a shortage of
experienced counsel willing to accept a retainer from the Legal Aid Authority
especially in murder cases. This has no doubt to do with the ridiculously low
fee which is payable to defence counsel under the legal aid legislation.”

| think all of us know that there was a group of human rights lawyers who
would be the same lawyers who would have to take up some of these cases
because, again, the fees were not the best.

So, | am suggesting again, that we seek to enhance this Bill wherever we can
and we seek to set up the management systems, the structures, the policies that
would give support to the Bill, the mindset, the philosophy, so that we can as a
nation get some more education in terms of human rights; get people to
understand what their rights are,
services, and certainly, how to not be punitive in our approaches. Very often we
are very punitive in our approaches, we judge people and just talking about
somebody who may be on a capital charge people may be saying, because you are
charged for a capital offence then you have no right to justice. That is what justice
is all about. That is what justice in our democracy should be, where all people, no
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matter who they are, no matter what they are charged with, can have equal access
to the legal aid advice, and the legal aid counsel, and help that they can get so that
we can rest comfortably knowing fully well that we have done our job in terms of
protecting the rights of our citizens. Madam Vice-President, | thank you.

Sen. Terrence Deyalsingh: Madam Vice-President, | thank you for the
opportunity to contribute on this Bill, An Act to amend the Legal Aid and Advice
Act, Chap. 7:07, and | congratulate, Sen. The Hon. Verna St. Rose Greaves for an
excellent contribution. [Desk thumping] | also congratulate my colleague Prof.
Harold Ramkissoon [Desk thumping] for a scholarly discourse.

Madam Vice-President, | will join in the general tenon of this debate as one of
camaraderie and, as | make my points, as | examine the Bill, | urge those on the
Government side to see it as simply that, examination and not criticism.

| start initially with the year 2005 and contributions made in the Lower House
by then Minister of Planning, Dr. Keith Rowley, who is now the political leader
of the Peopl e’ s—[Desk thumpimglaon akbatrbetionamtte
Senate made by the then Sen. Danny Montano, the then Minister of Science,
Technology and Tertiary Education. And | refer to 2005, because | was not yet in
the political fray. But, I do remember listening to the Parliament Channel on two
occasions and hearing Dr. Rowley speak, then Minister of Planning, and hearing
then Minister of Science, Technology and Tertiary Education, Sen. Danny
Montano speak about an issue. Sen. Verna St. Rose Greaves made a statement and
| will try to quote, if I am incorrect, please correct me. She spoke about the young
men who have not benefited from the education system. That is, basically—and
she is right. If we trace the increase in criminal activity over the years, it did not
start today, but it started a long time ago. Both Dr. Rowley and Sen. Danny
Montano at the time, recognized the issue and made some statements in the
Parliament, and Hansard would bear me out in 2005, which, if their ideas, if their
vision at that time had met with the approval from the then UNC Opposition—and
I hold none of these honourable people responsible, they were not here; because |
am sure if they were here, we have excellent people on this side, they would have
supported the measure. But the then UNC totally and completely rejected Dr.
Rowl ey’ s and Sen. Danny Montano’ s

The then Minister of Planning, Dr. Keith Rowley, in a presentation said, he
was quoting prison statistics, and the prison statistics at that time showed that
there was an over-representation of young men between the ages of 17 to 25 from
a particular socio-economic group. The statistics also showed that 80 per cent of
the then prison population considered themselves to be Catholic. Amazing! The

anal ysi s
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then prison population showed that of five women on death row, four women
were of Indian descent. But when you look at the reasons, it was because, it was
felt at that time, the East Indian women were more subjected to domestic violence
and had a tendency to react after years of abuse by killing their husbands. I leave
thataside.1 go back to Dr. Rowl ey’ s thesis that
represented by a particular socio-economic group. And, Sen. Danny Montano at
the time—this was when he was responsible for COSTAATT—said in recognition
of that problem, we can possibly nip it in the bud by developing programmes that
these men ages 17 to 25 who are at risk, who have not yet totally adopted a life of
crime, let us put some programmes in place to cater for them. The then UNC cried,
you know what?—discrimination.

Madam Vice-President, |1 know you are a parent, most of us here are probably
parents. If you have children, if you have two children, one is slow—
academically slow, may have asthma, one is fine, doing well in school, healthy,
where do you spend the greater proportion of your resources, whether it is time,
money or attention? You spend it on the child that you want to fix. Does it mean
you love the other child less or more? Is that discrimination? But in 2005, when
the problem was identified and a solution was recommended, the then UNC cried
discrimination.

Welcome back, Mr. President.
[MR. PRESIDENT in Chair]

Mr. President, if we are to tackle crime, what is wrong with engaging those persons
who are prone to a life of crime? Do you leave them out there to run free on the streets
or do you rein them in and put them in some sort of environment where they can be
trained? People inherently like to belong to groups; whether it is a church group, a
group in a mandir, a group in a mosque, a group in school, people like group activity.
But if you have young males who are incapable of engaging society in a meaningful
way they will find another group and that group becomes the gangs.

6.00 p.m.

That was identified in 2005. May be i f Sen. Danny Montano’s
engage COSTAATT to develop programmes for the 17—25 cohort, we may not have
had the crime problems we have today, if we had received the support of the then UNC.
Maybe the then PNM backtracked too quickly, but I leave that as a solution or a partial
solution for crime. Because it is not good enough to come into the Parliament and keep
throwing stones at each other. It is simply not good enough.
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| am glad that Sen. Verna St. Rose Greaves brought up the issue of the
definition of an illegitimate minor, because | had that too, on page 18 of the
parent Act. So, again, if anybody was asleep at the wheel, it is the Ministry of
Justice to not bring an amendment to strike out the term “illegitimate minor”. That
term is now passé.

Tuesday December 06, 2011

Sen. Hinds: That is the language of the squire.

Sen. T. Deyalsingh: Nineteenth century squire. In turning to the Bill, the
history of representation for the indigent and the poor has a long and chequered
one, and | think if Sen. Abdulah were here he would appreciate what | was going
to say next. It started off way back in the early days of industrialization where
people with factories would hire workers on a Monday; they would work
Monday, Tuesday, Wednesday, Thursday; payday was Friday. Do you know what
those owners of factories would do? Fire all the people on the Thursday. So you
get four days free labour; you fire the workers and the workers have no rights, no
recourse to legal aid.

That is how some of the unions started off their activities, to represent these
types of workers who worked four days for the week; were fired on a Thursday
evening; had no money to take home to their families on a Friday. So access to
courts became—it was a luxury for the rich—charity for the poor, and that is how
pro bono work may have started off.

I n preparing for t osdSapserheCourd ehbreal foend
the case of Gideon v Wainwright (1963). We tend, in this Senate, to refer to
English case law a lot. Well, I am going to Us case law for a change.

Hon. Senator: Part of the common law as well.

Sen. T. Deyalsingh: Yes, it is also part of the common law. In that case, a
poor fellow was wrongly arrested and tried for burglary and he asked the judge—
in 1963 this is—for counsel. He said he was poor; could not afford it. He was
denied representation and he was forced to represent himself. Needless to say, he
did a horrible job, was found guilty and sent to jail. From prison he argued that his
Sixth Amendment rights were breached, that is the right relating to criminal
prosecution, and he made an appeal to the us Supreme Court, and the US Supreme
Court held that the right to the assistance of counsel was a fundamental right; it
was essential for a fair trial. So Mr. Gideon got his retrial, was subsequently freed,
but the effect of that decision on Gideon in Florida—this happened in the state of
Florida—was that after Gideon v Wainwright, 2,000 Florida inmates had to be
freed based on that decision.
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So the issue of legal aid has a long and cherished history. It is enshrined in the
law of many countries: the Us, the UK, Australia, et cetera. Even the United
Nations has it enshrined in their own charter for their employees, where
employees who feel victimized by internal decisions within the UN have a right to
free counsel to appeal administrative decisions.

How do we enshrine the issue of legal aid in Trinidad and Tobago? If we look
at our Republican Constitution, section 4(b) says we have the right to equality of
the law and protection of the law. Section 4(d) states:

“the right of the individual to equality of treatment from any public authority
in the exercise of any functions.”

I will return to this theme later on. Section 5(2)(ii) states:

“(i) of the right to retain and instruct without delay a legal adviser of his own
choice and to hold communication with him;”

(iii) of the right to be brought promptly before an appropriate judicial
authority;”

Themes to which I will refer later on in my contribution.

Legal aid is not only for the indigent. The United Nations on April 28, 2010
also passed a resolution where legal aid was to be provided for detainees in the
war in Iraq. So the issue of legal aid has grown from protecting the rights of the
indigent, to workers, detainees, employees of the UN, children, women, minorities.

I refer to a report: How States currently administer legal aid in Africa, and
some of those findings are germane to our argument today. It says here: indigent
persons in rural areas where magistrates, in an effort to avoid delays, try cases
without defendants having legal representation. This ties in nicely with Sen.
Cudjoe’s contribution earlier, w h
operations of local legal aid offices, she found that the Tobago office was
undermanned, too small; Port of Spain had air condition problems, although they
would meet Monday to Friday; San Fernando would open Monday to Friday, but
in the rural areas—Siparia she quoted—Iegal aid offices, their operations are
spotty at best.

So if we are to talk about legal aid, it brings us back to the issue we had with
preliminary enquiries and I will refer briefly to one overriding theme, the issue of
“operalizationism”. I got the word correct this time, Mr. President. [Laughter]

Sen. Al-Rawi: Operationalization.
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Sen. T. Deyalsingh: Operationalization. Do you know why I got it right? And
| am going to give the Government some ammunition to throw jokes back at me
today. | actually went before the mirror one morning and | was startled. | said,
“That is you, in truth?” Early morning; did not shave “and thing” as yet, so | was
really thrown aback by how gross | looked, and | pronounced the word several
times. So | invoke imaginary Standing Order 85(b), if you would permit some
Christmas humour.

Hon. Senator: Love is blind.
Sen. T. Deyalsingh: Love is blind; love is blind. [Laughter]

So it brings us back to the issue and it ties in with what Prof. Ramkissoon was
saying earlier. As you increase the availability of legal aid, how is your budget
going to be also increased to take care of all these new cases? | hope you have an
answer. Good.

| turn to a couple clauses of the Bill and I turn to clause 5 of the Bill which
talks about the duty counsel. Like speakers before me, | am happy to see the
introduction of something called a duty counsel, but I would hope in your
wrapping up that you give some more details and you flesh out exactly what the
duties of said duty counsel are. | do not know if you are patterning this after the
US model of the public defender. If not, we need to know what will be the duties
of said duty counsel.

| turn to clause 10 of the Bill where the hon. Minister, in his piloting, spoke
about the Cohabitational Relationships Act, a couple cohabiting. What does that
mean? Is it typical man/woman? Does it include man and man, woman and
woman? We need to know. What does cohabitation mean? So we need to know.

I turn to clauses 5 and 6 of the Bill and I just want to refer briefly to hon. Sen.
David Abdulah when he made his contribution. Again, Sen. Abdulah mentioned how
long my good friend, Sen. Al Rawi, was speaking about the fact that this Bill was only
limited to minors and alleged adult offenders of capital crimes. But it was Sen.

Al-Rawi s contribution, no matter how

will be available now to non-capital crimes. So I think that contribution, regardless of
how long it was, was a good one, so I congratulate the hon. Minister for that
amendment.

The availability of legal aid, we have to ask ourselves: when will legal aid be
triggered? And I am happy to hear the hon. Minister stating that the provision for legal
aid will be after arrest and detention—before arrest. I think those were your words?

ong,
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Hon. Volney: Correct.

Sen. T. Deyalsingh: | am correct. So that is a good move in the right
direction. However, experiences in other jurisdictions have shown—and | am
throwing this out to you for your consideration, because it dovetails with what
Sen. Al-Rawi said when he quoted the then Member for Siparia, hon. Kamla
Persad-Bissessar.

Hon. Senator: Still is.

Sen. T. Deyalsingh: Still is. Then Member of Parliament, now Prime
Minister. | apologize.

Hon. Senator: Still Member of Parliament.

Sen. T. Deyalsingh: Still Member of Parliament. | was wrong on both counts.
I need to go back before the mirror.

Hon. Senator: Then Minister of Legal Affairs.

Sen. T. Deyalsingh: Then Minister of Legal Affairs, yes. Then Minister of
Legal Affairs, Kamla Persad-Bissessar, now Prime Minister, Kamla
Persad-Bissessar, still honourable, suggested that some sort of facility be made
available to people at the police station, and | agree, because research in other
jurisdictions shows that people who are suspects, who may not have their wits
about them, who may have a previous record but totally innocent of the
investigation and charge currently being laid, may be coerced or forced by law
enforcement into saying things and doing things which incriminate them.

So | want to throw it out to you, hon. Minister, via the President, of course,
that we possibly look at deepening the availability of legal aid at the suspicion
level. Even when someone is suspected of a crime and they know they are
suspected of a crime, they should have access to legal aid. | do not know if that
will meet with your approval. Because, you see, we could take this issue of legal
aid and clothe it to make it akin to what we call primary health care, if I could use
that analogy. Primary health care, we see about health problems before they
become big. Legal aid can play a similar role. We can see about these issues and
free innocent people; do not have them detained, and let the police really do their
work and get the correct people. That will lead to, I think, better justice and
equality in access to justice.

Hon. Volney: You have to take their DNA, “eh”.
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Sen. T. Deyalsingh: You want to take their DNA? We will come back to that.
Or what happens with the public defender system, they have a special pre-charge
panel which screens people and really make sure that the right people are charged
and the innocent people go free, so you do not have miscarriages of justice, and
that comes from the public defender system in the us.

So what you could have, hon. Minister, is the bPP* s of f i c e
prosecution and a public defender
This will tie in with what Sen. Al-Rawi was speaking about, equal arms of the
law, because you cannot have a defendant in a court who is indigent; who cannot
afford counsel, coming up against the State. The DPP represents all the powers of
the State; one person working for less than $36,000 a year coming up against the
State.

6.15 p.m.

So we need to balance the scales of justice there, hon. Minister. And that goes
back to the concept of Gideon v Wainwright which 1 just spoke about in the
United States where Mr. Gideon could not afford legal counsel and he had to
make an application to the us Supreme Court to get competent legal counsel.

Mr. President, as | move into prescriptive mode as usual and the cost of
administering legal aid—and Sen. Prof Ramkissoon made a very learned
contribution and | recommend it. But | want to take his argument and accept the
baton that he has passed, and suggest a couple of things to make legal aid cost-
effective, accessible and available.

The first thing—and the hon. Minister of Science, Technology and Tertiary
Education is here—the GATE forms that students currently sign require them—
that GATE form that students sign is a contract and that contract states that all
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my suggestion of the issue of paralegals.

In your duty counsel system, | know the issue of paralegals is applied on an ad
hoc basis in Trinidad and Tobago—we have some, we do not have some; there
may be some formalized training in UwI but I do not think we use them to the best
that we can. What do paralegals do? They can help the attorney prepare for trial,
investigate the facts of a case, research the relevant case law and soon; in other
words, do the bull work or the spadework at a lower cost than your duty counsel.
So instead of paying your duty counsel to do all the spadework, your paralegals
could do that spadework. And also, everybody receiving GATE assistance who has

a
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an LLB, who is going to Hugh Wooding should be brought into this system. 1
think the hon. Minister is looking at that; it is there in the current GATE contract,
we just have to enforce it. Whether the last administration did not enforce it and
your administration is not doing it now, is no excuse to do it.

Sen. Karim: We will not hold that against you.
Sen. T. Deyalsingh: | know that.
Sen. Al-Rawi: No excuse “not” to do it.

Sen. T. Deyalsingh: But there is now no excuse not to do it and it is the same
thing, as Sen. Prof. Ramkissoon said, with doctors. We are educating hundreds of
doctors every year, why is there a shortage of doctors, junior doctors, house
officers, at our public institutions? Thi s i s taxpayer s/Themoney we
last administration did not do it, okay; no excuse now not to do it. Let us do it.

So | go back to the issue of paralegals. | think there is a role for them in a
formal setting within your duty counsel system. Mr. President, if | could invoke
imaginary standing order 85(b)—Christmas humour—as | did before, there is the
celebrated case of Erin Brockovich—a real life paralegal in the United States who
saw a major injustice and a very toxic tort case came out of that; not that the tort
case was toxic, the tort case came out of toxic waste, and she was able to bring
down a whole corporation; and she was a paralegal. But imaginary standing order
85(b) which they will hit me back with, I am sure is Della Street from Perry
Mason. Perry Mason never lost a case but his paralegal did all the work—Della
Street. [Crosstalk] Matlock; exactly! So, there is precedent for the use of
paralegals. [Crosstalk and laughter] But, Mr. President, | do give them those two
pieces of ammunition in the spirit of Christmas to hit back on this side.

PROCEDURAL MOTION

The Minister of Public Utilities (Sen. The Hon. Emmanuel George): Mr.
President, | beg to move that this House do continue to sit until the conclusion of
the debate on this Bill.

Question put and agreed to.
LEGAL AID AND ADVICE (AMDT.) BILL, 2011

Sen. T. Deyalsingh: Thank you, Mr. President. Can you kindly inform me as
to my time, please?

Mr. President: You have 17 minutes of original time.
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Sen. T. Deyalsingh: Thank you very much. [Crosstalk] Yes, | ended on Perry
Mason. So, | was on the theme about the cost of administering justice.

Mr. President, | turn to an issue which was raised in the newspaper recently,
and | will not call the case name although the case was well publicized in the
newspaper. It has to do with the issue of legal aid for complex capital cases;
complex criminal cases, where you have multiple defendants but they cannot
access legal aid from the time of their arrest to now.

As it stands, the presiding judge, | believe—and the hon. Minister can correct
me if I am wrong—the presiding judge has to certify the legal aid fees and he
could either agree with those fees or bring them down within a certain range.

Sen. Al-Rawi: Or certify for the extension.

Sen. T. Deyalsingh: Or certify for the extension. | would like to suggest to
the hon. Minister, through you, Mr. President, that in cases like these where we
have cases which are going to be long, which are going to be complex, where you
have multiple defendants, that the presiding judge be given some discretion to
even go above the ceiling so that those defendants can get a fair trial. I will tell
you why it is a good idea. Because if those defendants cannot access legal aid,
what is going to happen, they are going to claim breach of their constitutional
rights as | alluded to earlier—section 4(d), section 5(2)(ii) and section 5(2)(iii). |
quoted those sections from the Constitution, and they can claim breach of
constitutional rights, they can claim that justice has been denied them, and they
can apply for constitutional release. What you are going to have then are multiple
defendants, who may or may not be guilty, who are being released and who have
not touched the legal system as yet. That cannot be right; justice is not served for
either the defendant or for the aggrieved party, and | do not want to quote the case
but I think we all know what | am speaking about.

What is necessary, therefore, is what | have just suggested, that the presiding
judge be given the authority to engage legal aid counsel at a fee commensurate
with the complexity of the case. And also, that somewhere in the statute it may be
built in, that cases should be held within a reasonable time, possibly one year or
some other time frame. But to have defendants just languishing in a justice system
with no day in court and to have the families not seeing justice done, | think is
wrong. So, | am proposing something to the hon. Minister for his consideration.

The issue of cost, Mr. President, and forgive me if | change tack a little bit, |
think the hon. Minister said legal aid has been budgeted $13 million for this year
or thereabout?
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Hon. Volney: Requested $13 million.

Sen. T. Deyalsingh: You requested $13 million. Chances are you may get 13
or less; I do not think you will get more.

Hon. Volney: Eighteen million dollars this year.

Sen. T. Deyalsingh: Eighteen million dollars, okay. But according to Sen.
Prof. Ramkissoon when he gives you the figures and with your expansion, your
raising of the bar to $36,000, it means so many more people will be requesting
legal aid, and the system currently does not provide the level of legal aid to the
current burden.

But, Mr. President, governance is an issue of options, choices. We have an

Attorney Gener al of fice, which office

contribution as the only growth industry, where the office of the Attorney General
which was accustomed to spending under $50 million, under this Attorney
General, is now spending in excess of $100 million. | think it is close to
$191million; $191 million an almost 400 per cent increase in allocation to the
AG’ s of f i c eToidowhat? 8/hatresultsthds ke put forward? To date,
none! But he will spend money to go after phantom insurgents, phantom plotters
and phantom assassinators.

Hon. Volney: Assassins!
Sen. T. Deyalsingh: Assassins! [Crosstalk and laughter]
Sen. Ramkhelawan: You are only allowed four!

Sen. T. Deyalsingh: | am allowed four. Mr. President, legal aid is only getting
$13 million, they have applied for $18 million, but the Office of the Attorney
General is getting $191million. Where is the priority? How is the choice being
made? And when you combine that with
$1 billion in land and building taxes, it calls into question why the hon. Minister
cannot get more.

Sen. Al-Rawi: They are starving him.

Sen. T. Deyalsingh: Why i s he being starved
office grows fat and his office is starved? Poor people v—{[Interruption]

Hon. Senator: What!
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Sen. T. Deyalsingh: Ah, you will find out. But these are real poor people that
we are talking about, not phantom assassins.

Mr. President, it will be remiss of me if I did not comment on some
contributions from previous Government speakers. One speaker said access to
legal aid is of concern to a lot of people, and he is right, because recently you had
17 persons detained who did not have access to legal aid. And what were they
detained for? Up to today, no one knows, so he is right. People need access to
legal aid; all of those 17 detainees detained with no evidence, detained without the
DPP being involved, have been freed.

He spoke about advice to citizens; he would like to see advice to citizens. |
will refer the hon. Senator who was referring to that, to clause 17 of the Bill
because I listened to the Minister when he was piloting the Bill, and | quote where
clause 17 seeks to amend section 37(1), to remove the period of six months, et
cetera, et cetera. Clause 17 will also amend subsection (4) of section 37 to
increase the fee that may be payable by a person seeking legal advice, so legal
advice is available. I just recommend the Senator who made that observation to
read clause 17 and the hon. Minister in his piloting did mention that.

He spoke about educating civil society, NGOs, create awareness of how the
system works and what the laws are, and he is correct. Because in the Joint Select
Committee of the anti-gang legislation, it was proposed that before that legislation
comes into effect, there should be public education and training of police officer.
Does anyone remember that? [Desk thumping] But you had the anti-gang
legislation proclaimed on August 15 and hurriedly implemented by August 22
with rights of people being abused and taken away from them. So the hon.
Senator who made this comment is right; totally right and | support him.

He spoke about basic legal rights—victims of the system. He spoke about
ultimate—

Sen. Abdulah: Point of order. Standing Order 35(6), “Ministers shall be
referred to by the title of their appointments and other Senators by name.”

Mr. President: Yes, Senator, you will have to refer to Senators who are
Ministers by their title.

6.30 p.m.
Sen. T. Deyalsingh: Okay, well Minister David Abdulah. [Interruption]
Sen. Al-Rawi: NO, no he is Sen. David Abdulah.
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Sen. T. Deyalsingh: Sen. David Abdulah.
Sen. Al-Rawi: But you called him hon. Senator.
Sen. T. Deyalsingh: I did call him hon. Senator. Sen. Abdulah.

Sen. Hinds: You see how bourgeoisie and elite he has become. He wants to be
called honourable now.

Sen. T. Deyalsingh: Once he joins the parasitic oligarchy—{ Interruption
Sen. Hinds: He has become elitist.

Sen. T. Deyalsingh: Yes.

Sen. Hinds: He has forgotten his roots.

Sen. T. Deyalsingh: He is now in the company of the parasitic oligarchy. Hon.
Sen. David Abdulah spoke about the ultimate biases due to some having more powers
than another. What more clearly demonstrates this than the last 107 days, where the
State and its machinery, ultimate power, ultimate power put thousands of people
through the criminal justice system like the proverbial dose of salts? And not one was
retained in the intestinal track of that criminal justice system. Not one has been retained
in the intestinal tract of that criminal justice system! It passed through like a dose of
salts; the proverbial dose of salts—injustice, the power of the State against individuals.

Mr. President, as I close, mercifully for them—{Laughter]
Sen. Al-Rawi: No, no we are enjoying it. Do not end too soon.

Sen. T. Deyalsingh: 1 do not want to beat them up too much, it is Christmas and
Sen. Hinds has to come next.

Sen. Hinds: Beat them!

Sen. T. Deyalsingh: As I close, I know they are going to quote my imaginary
standing order 85(b); how I looked in front of the mirror, but let them also examine the
recommendations I have made and do not say I only spoke about the mirror and do not
say I only spoke about Perry Mason. That was 1 per cent or less than 1 per cent of my
contribution. The other 99.5 per cent was prescriptive. Let them reply to the issue of
paralegals. Let them reply to the issue of a public defender system or a duty counsel
system that is on par with the DPP, so you can have equality of justice. Let them refer to
my idea that presiding judges be authorized to recommend fees above the ceiling for
long, complex trials with multiple defendants.

| am hoping that my contribution, the little barbs notwithstanding, finds
favour with the hon. Minister of Justice. Mr. President, | thank you.
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Sen. Subhas Ramkhelawan: Thank you, Mr. President, for giving me the
opportunity to speak on this particular Bill, the Legal Aid and Advice (Amdt.) Bill.
Much has already been said with regard to this piece of legislation, so I do not intend to
trouble the Parliament or this Senate for too long, except to raise a few points, minor as
they might be.

Someti mes | f eel t hat I am a Mart.

to the clear finger-pointing of my colleagues from both Benches. Because, when I look
at the Bill, I am seeing certain increases, in terms of compensation, in terms of
honoraria and emoluments, for several parties and I try to go back to see when these
adjustments were last made. Maybe I stand to be corrected, but I do not think any
adjustments were made going back as far as 1999. As I said, I stand to be corrected and
may have gone back as far as 1982. [Interruption]

Hon. Senator: 1994.

Sen. S. Ramkhelawan: 1994. I wondered who was sitting in the Executive chair
sometime between 1999 and 2011. Therefore, we have to take some of the credit and
some of the blame, and if not share that blame and credit equally, at least share it
equitably in such a way that we can take some kudos, but take some other parts of the
equation.

I want to compliment the Government on making this move which has not been
made since 1994, in making some adjustment to the compensation—{ Interruption]

Sen. Al-Rawi: 1999,
Sen. S. Ramkhelawan: 1994, I stand corrected.
Sen. Al-Rawi: 1999,

Sen. S. Ramkhelawan: 1999, I stand corrected again. I think I am on number three
now. [ have one more and I will sit. I want to compliment the Government on making
these adjustments. I think, very often, there is a lot of crosstalk, a lot of frothy
discussion without necessarily the execution. I know that in this Parliament, the art of
complimenting is sometimes lost on the opposite Benches. When I say opposite, I do
not mean the Opposition Bench, nor do [ mean the Government Benches, but the barbs
that trade here, as we enter the spirit of Christmas, we must give—I do not want to say
Jack his jacket, that has different connotations altogether—just due to where that
compliment is to be given.

Mr. President, I benefited quite substantially from some of the discussions that
went on today, and | am indebted to my friend and colleague, Sen. Al-Rawi, for

an

who
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his dissertation, if 1 may call it that, with regard to some of the lacuna, or is it
lacunae? | do not want to be—([Interruption]

Sen. Deyalsingh: That i s four “eh?”.

Sen. S. Ramkhelawan: | do not want it to be four. | asked. Is it lacuna or
lacunae that ought to have been addressed to make a fulsome Bill, but | am not
the person and I do not think any one of us would be that person, who would be
so stingy as to say or not to say that we are making some progress in the right
direction with the duty counsel and with the adjustments to legal aid
compensation.

Let me say at the very outset that | agree wholeheartedly with some of the
contributions, particularly from Sen. Prof. Ramkissoon, about duty, because
sometimes we seem to forget, and | want to reiterate sometimes we seem to
forget, that the State has done or has contributed to our development as
professionals in many areas, and sometimes it is time to give back. Therefore, |
think much of the idea of legal aid is to give some sort of recognition, if not full
compensation, for the role of legal aid and we must look at it from that sense
because | have heard many Senators say you should be paid more, but in fact that
is what is happening. You are being paid more, but you are not being paid fully
for the services that you are going to provide.

| support the idea of the lift. I do not support the idea that legal aid is about
full compensation. If that were the case, then other persons might have been able
to enter and should enter into private contracts for that full compensation.

Mr. President, when | turn on my television, very often | see people crying
out: “We want justice, we want justice.
to attempt to understand what it is being asked for, and what it is being asked for
is that—Ilet me turn it around a bit. Is there justice for poor people in this country?
It is not a rhetorical question. It is a question to the entire nation. Is there justice? |
do not mean that the person does or does not get a fair hearing in the court
process. | stay away from that. But, if someone does not have the means to be
properly represented in court, is there justice in this country?

There is a difference, of course, between justice and the law. I think, I am not
sure, but I do remember a calypsonian singing something about the law and |
think we are not allowed to really quote that particular calypso, but I think it was
“Short Pants” who sang about the | aw.
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The point I am trying to make here is that the poor man, the small man,
continues to get the short end of the stick and whatever we can do as a Parliament
to ensure that we get some redress as far as that is concerned, | think we should
do.

| support the adjustments. |1 am sure that there is room for further adjustments,
but that will have to come in time. | compliment the Minister. He has been around
for a year and some and he has made some adjustments that have not been made
for 10 years.

Tuesday December 06, 2011

| just want to make, as | have said, some short points. One is section 12 of the
Act itself, which would have been in effect long before the change of the fiscal
year end of the country. Section 12 has pointed to a financial year of the Legal
Aid Authority being December 31, whereas the fiscal year end is now September
30. 1 would want to suggest that the year end in the amendment—it is a simple
amendment—be adjusted to September 30, as per section 12(1), and | would like
the hon. Minister—I hope that | am quoting properly and not offending any
particular Standing Order—to take that into consideration.

But something troubles me and it is in section 12(2) of the substantive Act that
IS in operation. It says, inter alia, that:

“ ...t h ehority ghall within three months of the end of each financial year
make a report of its proceedings and of the operation of this Act in respect of

t hat financi al —wheanrthistase, will beghe MinisteioE t e r ”

Justice—“who shall within two months of the receipt of the report lay it
before Parliament.”

| have been in this Parliament for several years and | really could not recall
seeing one of these reports or accounts. | asked the parliamentary staff to ferret
out when was the last time such a report was laid. What | did find was that,
according to the Iibrary records,
Statements of Legal Aid and Advisory Authority, they were laid from 1978—
2002. The 2002 statements were laid in 2008. So, something is missing.

When we talk about report, reporting, accountability and disclosure, | would
ask the hon. Minister of Justice, since the hon. Minister is going to come to this
Parliament to ask for more funds, to ensure that there is proper reporting and that
there is timely reporting and that the authority does not stand in breach of this
piece of legislation, because we are so far behind. If you report for 2002 in 2008,
and you have really five months to report, there is a sharp lacuna, in terms of the
reporting.

t

he
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6.45 p.m.

The annual reports—again | am just quoting from my notes from the
Parliament staff. The annual reports are seen for the period 1976 to 1995; the
1995 report was laid in May1997. So there is much to be done, hon. Minister,
through you, Mr. President, in terms of reporting, and | think we need to really get
our act, no pun intended; we need to get our act together. 1 am actually using
Standing Order 85(2).

Mr. President, | have heard in the debate, and we are accustomed to hearing:
“Jtuisce del ay e d.Butd thipkd rscenilydearneddfrenmai parttular
court case, that there is nothing in our Constitution which speaks about the swift
delivery of justice, except that justice needs to be delivered.

So I am hearing this talk about timing and reasonable time, but | do not know
that we can, in fact, go that route when there is a decision at the level of the Privy
Council with regard to that matter. | cannot recall the particular case, being an
ordinary layman and not having any training at all in any matters of law, but | am
sure that the hon. Minister of Justice would be able to recall the particular case, it
was recently quoted.

In this Parliament in the last few weeks, we have had this matter of the setting
aside of preliminary hearings in certain instances, and in the other place, we have
this matter of tracking devices which | believe the hon. Minister tabled, which
would come to us soon, | expect. Now, we have this particular piece of
legislation, which | really think is—in terms of the issues, it is the least of the
Apostles, because the changes are minor except for the matter of the duty counsel.
Most of the other changes are—I do not want to say cosmetic, but the other
changes are incremental adjustments in the mail.

| heard about the whole question of this matter of the state of emergency, and
I think I will simply stay away from that. | think enough has been said about the
state of emergency, its effectiveness or lack thereof. | do not want to join in that
debate at this point in time.

But | want to say though, in the context of what | heard, and in the context of
the spirit of the season, hoping as | had hoped, that we would have concluded our
deliberations here by the end of the week, but knowing that that is not going to be
so. | recalled when the debate was going on, the lines of a famous hymn, and |
want to put it to the Parliament and to the Senate for consideration as we go
forward in the next year. And | believe my friend, Sen. The Hon. Fazal Karim
may have sung that at Sen. Faris Al-Rawi and it went:
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“We should stand together for what

done, and | ove each ot her i n all

And I want that to resonate with our Senators as we go forward, because we are
indeed in difficult times, and difficult times call for a certain level of cohesion and
collaboration, that in the best interest of the nation can take us forward. I am not saying
in any way, and I do not want to get caught in the debate between the forces of
Government and Opposition, but I simply want to say that we have much to do and as
we go forward we have to work together. I do not think I want to make any further
contribution.

So I thank you, Mr. President. [ Desk thumping]

Sen. Terance Baynes: Thank you so much, Mr. President, for the opportunity to
contribute to this debate. Mr. President, on my last tour of duty in this honourable
Senate, [Desk thumping] 1 made a fundamental blunder, in that I negated to express my
profound gratitude for the opportunity to be in this hallowed spot. I am just so
overwhelmed sitting in this place with the kind of support I have received from my
colleagues, the sharp engagement from the Opposition Bench; and, of course, the
plenteous counsel which comes from those that are of the Independent side, and I deem
myself very privileged for having this opportunity.

Mr. President, the short title of this Act to which the amendments being debated are
related:

t hat

“An Act to make | egal Tdbagodeaddyravdilabk tbrv i c e

persons of small or moderate means, to enable the cost of the legal aid or advice
granted to persons to be defrayed wholly or partly out of moneys provided by

Parl i ament, and for purposes connected

This debate in generality seeks to align and to refine the proposed amendments to
the Act, to the identified and reasoned necessary changes which would improve the
delivery of this service by the authority to the targeted population. The summation of
the legislative intent behind this debate assumes greater currency when mirrored
against the fact that the Act has been in existence since 1976. This on quick calculation,
gives us some 35 years of operational and institutional history, hence, the lessons
learned and the knowledge gained inform the amendments before this honourable
Senate.

Mr. President, that is the construct of the context within which I sought to evaluate
the proposed amendments before us in this debate. Let me also add here that the
optic of my construct really is the Tobago perspective just as Sen. Cudjoe, and it
is pretty much informed by the historical antecedents of the operation and
delivery of this service to the people of Tobago.

we
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Mr. President, having not worked, or having any real experience in the
delivery of legal aid and advice services in Tobago over the past 35 years, |
thought it prudent to get some feedback fro
have had some level of personal contact with and had knowledge of the system
operating in Tobago. | want to express my gratitude publicly to the Tobago lawyers
who took the time to share their thoughts and to propose amendments, and gave of their
collective experiences in these matters; their input was invaluable.

Mr. President, from the Tobago experience, the general sentiments suggest that
these amendments were long overdue, but in some instances could have gone a bit
further to deal with some of the more fundamental challenges which have confronted
the delivery of the service on the island. But the Minister of Justice must be
congratulated for bringing these amendments to the Senate, and also for his willingness
to engage in any further conversations which seek to make these measures utopic in the
context of Tobago and Trinidad. [Crosstalk] Sounds pretty nice. [Laughing]

Sen. Deyalsingh: I like it! I like it!

Sen. T. Baynes: And permit me, Mr. President, to make some comments and [ am
attempting to make these comments through the eyes of attorneys in Tobago. The
proposed amendment to section 3(2)(b): which seeks to ensure that one of the four
attorneys at law selected to the board of the authority must have a practice in Tobago. I
agree with Sen. Cudjoe that it is something which we are really encouraged and we are
impressed and we are happy about.

The lawyers were saying that this is a welcome improvement, but they were also
saying that they wished it could have gone a bit further and that the regulations should
say, that: not only must the person have a practice, but if they can reside in Tobago, that
would be even more idealistic.

In spite of this concern, Mr. President, the Minister of Justice and by extension the
People’s Partnership Goormakingsue thit forthmust be cc
first time, there will be a Tobago representative on the board, and no matter—[Desk
thumping]—and these are my thoughts. There are several people in the Tobago
environment who are very pessimistic, and they have different views about the
Government and the Government’'s responsibil
Tobago, but I am of the view, in fact I am convinced based on what I have seen
already, in fact, in spite of how you “hic
Government demonstrates that it cares about Tobago and its overall development.
[Desk thumping]

You see, Mr. President, | am a perennial optimist you know—
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Sen. Beckles: “Hi ce it | dice it or slice

Sen. T. Baynes:—I have come from humble beginnings and | know what it is
to be in a negative environment, and so | made a concerted effort to be optimistic
about life, and when something good is happening, you must say so. [Desk
thumping]

It was reasoned, Mr. President, that this extension may be necessary given the
fact that the Law Association of Trinidad and Tobago established under the Legal
Profession Act has the legal duty and responsibility to nominate the four attorneys. It is
worth mentioning here that there is an association in Tobago—Association of Tobago
lawyers—and, however, this association I am advised is recent in the general scheme of
things and would be taking the necessary steps to be affiliated, and would seek to
become perhaps the Tobago branch of the Law Association of Trinidad and Tobago.
This would certainly be a positive development not only for the delivery of legal aid,
but the overall jurisprudence on the island. [ Desk thumping]

Mr. President, the very intent of the Act as explicitly stated in its short title that is;
to deliver legal aid and advice to persons of small and moderate means. This being the
intent of the Act, I have being advised that the operationalization of the Act in Tobago
over the last 35 years presented significant challenges to the very persons it was
intended to bring relief to. It may be safe to also conclude that this may have been the
same in the context of Trinidad.

7.00 p.m.

Mr. President, my spiritual conviction moves me to make this point in the here and
now: the making of laws in the hallowed walls of these Chambers must be seen as a
cherished and privileged experience and, I dare say, that we have been doing that to the
best of our ability since 1962, but when we look at our historical records of effective
and efficient implementation of laws, we have had a flawed record.

It is against this understanding that the Tobago practitioners have echoed the need
for a legal mandate to be given to the authority to establish appropriate institutional and
operational systems for the effective, efficient and transparent delivery of this service to
Tobagonians. This, Mr. President, is a reasonable sentiment and I am sure it will be
given the attention it deserves by this Government.

Mr. President, the new section 4A, which provides for the impanelment of duty
counsels, was scored as a welcome improvement. There is a call for a juvenile
justice system—Sen. Cudjoe made that and | agree. | remember the last time
when | was on my legs, there were a number of things I did not agree with, but |
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agree with many of the things she said today. It is because | am driven by honesty.
I made that point before. [Desk thumping] It does not matter which side of the
divide you may be on, if something is good, it is good and it stands by itself.

As it relates to the juvenile justice system in Tobago, this was a sentiment
echoed by these to treat with offenders. The situation really is that many of the
juveniles, because we do not have that kind of institution in Tobago, the courts
would send them to the institutions here in Trinidad. It is difficult, despite how
bad the situation may be with offenders, and this is one of the things they were
talking about. They even went on to say, Mr. President, that the time has perhaps
come for us to have some specialized courts to deal exclusively with dispensing
of juvenile justice, not only in Tobago, but Trinidad also. This suggestion, I
believe, will be given due consideration and the kind of attention it deserves.

The proposed amendment to section 23(2)(b)(ii), which seeks to increase the
qualifying annual income of applicants from $3,500 to $36,000 has been scored as
a significant improvement. This has the potential to increase the size of the target
population and, consequently, the number of persons seeking to access the
service. The financial infrastructure that must be in place to see this through
surely is a matter that the Minister has considered.

This change in the qualifying income ceiling would have a tremendous impact on
the number of Tobagonians who would now be able to engage the services of legal aid
and advice. This projection is made on the fact that about 75 per cent of the workers in
Tobago are daily paid, which means that most of them would fall within the qualifying
income range.

I am advised, and have reasoned that, special and deliberate actions must be taken
to ensure that the authority has the institutional capacities, the capabilities, particularly
in the Tobago context, to meet and deal decisively with the projected growth in
demand, which would flow from this amendment of the qualifying annual income. We
have a duty and a responsibility to ensure that all efforts be made to ensure that the
expectations, which would be created by the proposed amendments before this Senate
are met. We owe it to the people of this country.

The new Part 1A, which provides for legal representation for suspects by duty
counsel, has also been scored as a massive improvement for the Tobago practitioners.
The legal responsibility that this section places on the police to inform the authority of
suspects detained and all the related information of their detention with the aim of
having the authority providing legal aid and advice to the subject by way of a duty
counsel certainly impacts the administration of justice in positive ways.
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The effectiveness of this new provision will depend, to a large extent, on the
preparation and state of readiness of both the police service and, of course, the authority
to discharge their respective legal obligations to the suspects as in the intent of this
proposed amendment. The Minister assures us, and | believe him. | must say | have
tremendous respect for the Minister of Justice. [Desk thumping] From the last couple
of debates, the kind of frontal attack—and to come back to this Senate and bring the
last two Bills and even his willingness to listen to the sentiments expressed—
[Interruption] I will not be distracted. Why are you ganging up on me like that?

I think that the Minister must be commended even for setting the tone of this
debate. [Desk thumping] Anyone who goes off in unreasonable hostility today would
be somebody who can be called really, really—

Sen. Beckles: You are begging?
Sen. T. Baynes: No, I am not begging. I am saying that, with a Scrooge, perhaps.
Sen. Al-Rawi: In the spirit of the season.

Sen. T. Baynes: You know, it is amazing because it is who the cap fits who wears
it all the time. [Desk thumping]

Amazingly, Mr. President, I am getting ready to close. [Laughter] 1 want to close
by saying that the feedback from the practitioners in Tobago in this field is that the
proposed amendments are necessary to improve the delivery of the service and the
overall administration of justice in the country. I have laid bare some of the more
critical concerns and advice that I have received and I believe it is my duty so to do. |
think we can make the additions and subtractions where needed and necessary to
improve the legal aid and advice system.

We should be comforted by the fact that the evolutionary nature of society has
made or is making a continuous work in progress. The Government continues to
demonstrate its resolve to govern in a dynamic climate, putting people first, improving
the living conditions of all and sundry.

Mr. President, I thank you.

Sen. Fitzgerald Hinds: Thank you, Mr. President, for the opportunity to say a few
words in this important debate. I congratulate the last speaker, from Tobago. I ignored
the fact that he was in breach of Standing Order 32(6), but he made a good
contribution. I have trouble with one little aspect of it. He said that he has
tremendous admiration and respect for the hon. Minister, which is his entitlement,
but I ask him to drink his porridge cool. Take a little time to know him.
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Sen. Baynes: As | have you.

Sen. F. Hinds: It has been some time now since the Piparo Volcano erupted
and | am sure the persons living in the neighbourhood felt peace and safety. It is
rumbling again. It is probably only a matter of time. So, | like your admiration of
t he Mi ni s gafternoors Letuohnpe he toés not give you a Piparo.

May the words of my mouth and the meditation of my heart be acceptable in
God’ s sight!

Sen. Al-Rawi reminded us in his contribution that the current legislation
makes provision for the Legal Aid and Advisory Authority to develop
programmes. He, Sen. Al-Rawi, pointed out to us that, in 1999, when the Member
for Siparia, the now Prime Minister, presented an amendment to the existing
legislation, as it then was, she indicated very clearly, by way of a few examples of
the provisions in the legislation, the ability of the Legal Aid and Advisory
Authority to institute programmes within its purview and jurisdiction. The
examples she gave included the establishment of duty counsel. In England, it is
called duty officer or duty lawyer. We have opted to call it duty counsel.

Before | go one stage further, we take a lot of support work for granted. The
legislation was introduced first in Trinidad and Tobago by the then Attorney
General, | think, Basil Pitt, in 1976. Since then, there has been a Legal Aid and
Advisory Authority that has administered this legislation. | take the opportunity,
on behalf of all of us, to commend very sincerely and profusely the existing chairman
and her team, [Desk thumping] [Crosstalk] who have worked very hard to make this
real; to make it possible. As we all know, governments can make lofty
pronouncements.

We can argue legislation in here. We can establish the structures, but it is the
professionals in the respective entities who make the thing happen. I want to record our
congratulations to them and to urge them to continue to function in the interest of the
people of Trinidad and Tobago. [ Desk thumping]

So, the ability to create the office of duty counsel exists. In the United Kingdom,
this facility existed for quite some time and, therefore, it is not new. It is important that
persons have access to counsel at a very early stage of their detention because at that
very early stage, particularly for first time arrestees, they are timid, very uncomfortable
and, very often, amenable to abuse by experienced law enforcement personnel all
around the world and sometimes they say things and give statements that might be
tantamount to self-incrimination. Self-incrimination is expressly protected against
in the Constitution, as I shall direct us to in a very short while.
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7.15 p.m.

Let me very promptly identify in section 5 of the Constitution of the Republic
of Trinidad and Tobago under t he side n
f r e e d—easws kndw in section 4 the enshrined rights, as my friend Sen. Al-Rawi
enjoys reminding us, these are rights that you will find in the United Nations
Convention on Human Rights, and many international conventions of the sort. What
Trinidad and Tobago did at its Independence was to incorporate those internationally
enshrined provisions into our domestic Constitution as it were. We have retained it in
the 76 Republ i can. Se@iond $daks dbouttfuither rightdanyd def i ni t i
freedoms. Let me quote, section 5 (1):

“Except as is otherwise expresmlaw provi ded
may abrogate, abridge or infringe or authorise the abrogation, abridgment or

infringement of any of the rights and the freedoms hereinbefore recognised and

decl ared.”

Subsection (2) says:

“Wi thout prejudice t o Ghapterand o tedtiomfd, ( 1) , but
Parliament may not—

(a) Authorise or effect the arbitrary detention, imprisonment or exile of any
person;”

Arbitrary detention—I must wonder aloud, whether even if you had the right, for
example, under emergency powers to detain persons, if you did so without good and
sufficient cause or reason, and had to release them, be it 16 or 17, two weeks later,
without charge, with the police saying that there was an insufficiency of evidence,
whether the tribunal, if it existed, would have found that the detention was arbitrary.

Now, of course, this says Parliament should not pass any such law, but this
Parliament approved the emergency powers; not altogether willingly, because the
Government used its majority to ensure that it was done. Left up to the Opposition,
there would have been no state of emergency declared in Trinidad and Tobago. The
country would no doubt have been better off for it. Let me continue to quote the
Constitution. That is a matter to which you know I will return. Mr. President,
subsection (2) (c)(i1) says:

“..Parl i ament may not
(c) deprive a person who has been arrested or detained—

(ii) of the right to retain and instruct without delay a legal adviser of his own
choice and to hold communication with h



729
Legal Aid and Advice (AMDT.)Bill Tuesday December 06, 2011

While there will be a panel of attorneys, duty counsel, an individual may be
presented with this list at the police station and he can choose which of the
attorneys on that panel, on that list, he would like to serve him. But even if it were
not so, | think the way it is written and is to be construed, whilst it speaks about a
man making his own choice, in terms of attorney-at-law and to hold
communication with him, nothing in these words says that the man is not so
entitled for want of money. So that the Legal Aid and Advice Act and the
philosophy that drove it, had to do with ensuring—much like we have done in
education—that every citizen is entitled to the protection of the law and contact
with an attorney, whether he has money, means, or not. [Deskthumping]

This is why | was so proud of the young and bright Sen. Shamfa Cudjoe who,
today, took an entirely different route to what we are debating and quite properly
demonstrated that we ought not to see the legal aid construct or regime, from a
very myopic posture, but rather to see it from the context of human rights; the
right to an attorney, the right to be protected against self-incrimination as a human
right like any other. I think that is commendable. | really, genuinely appreciated
that. | did not hear the pastor on the other side recognize that but | trust it is
because he is from Tobago.

Mr. President, the Constitution continues at subsection (c)(iii): “ Par | i ame n't
may not—

(d) deprive a person who has been arrested or detained—

(iii) of the right to be brought promptly before an appropriate judicial
authority,?”

| think it was Sen. Ramkhelawan who, in an attempt, rather courageously and
courting serious risk, decided to quote the Attorney General. | warn him, be very
careful about that. [Laughter] Be careful about quoting and following the
Attorney General of Trinidad and Tobago. There are those like me who hold a
view. You are a very brave man. The Constitution says:

“of the right to be brought promptly befo

That is their right, to be brought promptly. It does not say that your trial must
be finished promptly. That cannot be said. It takes into account a number of
circumstances. But the way the Attorney General presented it is to give the
impression, there was no such right, but you must be brought very promptly, if
not, the writ of habeas corpus that Sen. Al-Rawi told us about and others, would
be appropriate for application here.
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Even the Chairman of the National Security Council must by now know that
she has to be very careful with advice from the Attorney General. Sure about that.
And i f she “doh” know that, every other c
that. Particularly, the 470 young persons who were picked up under the anti-gang
legislation over the last three months—but that, too, is a matter to which I shall
return.

Mr. President—][Crosstalk]—yes, today, you could be sure about that. The
Bill before us is another increment. You know, | always remind myself that as a
young parliamentarian, | was blessed to receive from a senior citizen, through his
younger relative, a bound version of every single budget speech delivered in
Trinidad and Tobago, from 1961 to | think it was 1994. | got that around 1995. |
read all of them over a period of time. | was able by so doing, to literally see the
developmental trajectory that Trinidad and Tobago experienced over the years
from colonialism through republicanism and all of the social programmes. | was
able to see the whole picture coming together. | saw where $30,000 was allocated
to repair the Lady Young Road. Thirty thousand dollars! Today we are talking
about paying one lawyer under the Legal Aid Act, $30,000, which is a small
amount of money, if you had a certain kind of matter in front of you. But | was
able, in reading that, to see how Trinidad and Tobago developed.

| say that, to say this. In 1976, when we introduced the legal aid regime, it was
around the time that Trinidad and Tobago began to enjoy revenues from oil for
the first time in our Independence history, so money had become available. As
Michael Manley alwaystoldus:“ 1 t t a k e s.Senauchhs ydu bad nobder e ”
intentions, much as the provisions of the Constitution stared you in the face, from
1962, you did not have the money to implement a system like this to bring the
human rights aspect of the Constitution directly to the benefit of the people—
1976. Then in 1982, again, reflecting the economic circumstances of that time,
there was an increase in fees available—and 1999 again. Today we are here,
fortunes have turned a bit, but the Minister is here proposing increases, of
necessity, because other sociological factors are at work. [Desk thumping]

So an unwary soul, an unwitting soul, an unthinking thinker might think or
s ay, Nywedld hot ircrease it at that time.” It has to do with means.

In 2002, we introduced GATE. | am sure the planners and the thinkers would
have liked to do that from 1962, but it was possible in 2002. It is also possible that
it could be removed in 2012 or cut down, scaled down because of economic
circumstances. | understand there is a fight in the Cabinet over that as we speak.
[Laughter]
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Mr. President, | understand very often social or sociological issues and
problems come dressed up in legal clothing. It is the law we use to resolve social
problems. So | see this Bill in the context of that, understanding the sociological
stream that underpinned it. And | am so thankful to Sen. Shamfa Cudjoe yet again
for taking us to that place. [Deskthumping]

Clause 5 of this Bill speaks—a nd t hi s i1 s wunder .the rubric
says, clause 5.4A (1)

“The Director shall prepar-@lanatmme mai nt ai n
known as Duty Counsel who are willing to—( a—-ahd | need not read that but
(b) is what I am focused on which I would now quote:

“(b) provide | egal representation for pej
commi tted a capital of fence.”

Let me say that | am aware thatt he Mi ni st er has removed th
and has replaced it with the word “indict
circulated for our consideration.

So what the Minister has done, by so doing, is to remove the limit to duty
counsel only applicable to persons who are arrested or detained on suspicion for a
capital charge or minors and expanding it now to all indictable offences. I think
the Minister should give consideration to going further than that. In fact, in the
first schedule I think it has gone further, and | will come to that very shortly. 1
think it has based on what | have seen before us as well.

I would like to ask the Minister for the benefit of the listening public, what do
we mean by detained on suspicion? The reason why—before | deal with that, I
spoke about not just indictable offences, but it is important to cover as well
summary offences—which | think we would do. It is important, because while a
person may be charged for a summary offence, take for an example, possession of
marijuana, a 17-year-old boy, a 14-or 15-year-old boy charged—{[Interruption]—
no he is charged—{[Crosstalk]

Hon. Senator: Quantity.
Sen. F. Hinds: Yes. The quantity might be—
Hon. Volney: Triable summarily.

Sen. F. Hinds:—triable summarily. So | am saying, if we are talking about an
offence of a summary nature like the one | have just described, or obscene
language if you please, a conviction for these could have a serious effect on the
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rest of his life. You cannot have a criminal conviction—I have to qualify that. The
UNC reminds me of other—I was just about to say you cannot have a criminal
conviction and be a Minister of government. But | am not so sure.

7.30 p.m.

In 1995, a certain person was elected as a Member of Parliament and Prime
Minister of this country, with two criminal charges pending that were dismissed
after he became Prime Minister, supported by you. That troubled me, because I
know if at age 14, | had stolen a B-I-C pen for $2.50, and it was brought to the
attention of my party and my political leader, there is no way—especially with
beautiful dreadlocks like mine—I would have been a PNM candidate, much less
become Prime Minister. But that is not the point, 1 want to move on.
[Interruption] | am not getting into the politics and your sordid history. I am
dealing with legal aid. | do not want to elaborate on that, and do not trouble me,
because | might.

| was making the point that summary convictions can be very devastating on a
per s on’ ¥ou ¢anndt bera golice officer; you cannot be a teacher; you
cannot be a fire officer; you cannot be a soldier; and you certainly cannot be an
attorney-at-law or, indeed, a Member of Parliament, so we need to look at that. It
continues:

“Every Duty Counsel sname Onlthe garelsoceamyt i t | ed t o

of them unless there is good reason for excluding him arising out of his
conduct when acting or assigned to act for persons receiving legal
representation or his profession

Now, | want to know, who will make the decision that someone ought not to
have his or her name on the duty counsel panel? Who makes that decision? |
would like the Minister to tell me that. I would like the Minister to tell me who

a l

conduc

will make that decision. What do we meanobmductpr@dmrearsaloinygn

When an attorney-at-law is certified fit and licensed to practise, who decides
that he is not suited to be on that panel? I know where this came from. When |
studied law in England, and in the study of the English legal system—I
encountered legal aid and advice and encountered the concept of duty counsel as
far back as 1987—I remember them telling us and reading that there were some
attorneys who were struck off and debarred from being on these panels, and the
reasons given were that there were lawyers who were interviewing IRA and other
suspects, and rather than act purely, nobly and professionally, they would speak to
the suspect who was in custody and carry information to other suspects who may
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not yet have been arrested and, therefore, by so doing, perverted the course of

justice. It is in circumstances such as those that they decided that some attorneys

were to use the Englishman’s term, not pol
understand this is where this is coming from, but | do not think we have that

trouble in Trinidad and Tobago.

| know there is a lawyer in this country who went to jail and now holds a high
office in this country, and enjoys the highest favour of your Government. Who
will say whether he should be on a duty counsel panel or not? [Crosstalk]

Hon. Volney: He was exonerated by the police officer.

Sen. Hinds: Okay squire. You hear how your heart is soft when you told me
he was exonerated, but you have castigated those on this side for the last 40 years.
I sti || hear about Johnny O HalitlLletrma n , but t
proceed, Mr. President. The Minister will have his turn. Let me continue.

Sen. Dr. Tewarie: Would you give way, hon. Senator to a question?
Sen. F. Hinds: Most certainly.
Sen.Dr. Tewarie:eWas John O Hall oran ever exoner at

Sen. F. Hinds: The question is, was he ever charged? Did he ever go to jail?
That is the question. [Desk thumping] | must ask the same about little Jack
Horner, but we are not dealing with poetry today, so | will revert to the Bill.
[Laughter] So, Mr. President, you see, the Ministers and they are interfering with
my contribution. Mr. President, may | continue unperturbed?

Mr. President, these are some serious matters that we have to look at, and it
really shows you how just copying things could be troublesome. These are things
we need to think through very carefully, because if somebody tells me I cannot be
on a duty counsel panel, because of my professional conduct, when | am licensed
to practise and the Law Association has no problem with me appearing at all
levels of the court, and you are telling me that, you may find yourself faced with
judicial review or, perhaps, even a constitutional motion on the part of my client,
who cannot get the lawyer of his choice. So we must think carefully as we
proceed!

Mr. President, Minister St. Rose-Greaves joined the debate a while ago, a very
goodly lady, with a big heart, for whom | have tremendous respect, troubled at the
company she is now keeping, but I respect the goodly lady. She indicated that she
empathized with persons whose child may have been locked up and did not know
where they were but, interestingly enough, she saidthat. She sai d t hat, “ev
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my child was locked up, just imagine, Mr. President, I did not know where he or she
was, how badly | would have felt.”

months when there were mothers, aunts, fathers, sisters, wives and concubines crying
up and down Trinidad and Tobago, when 466 young men were picked up on the advice
and inspiration of the Minister of National Security, the Attorney General and the
Prime Minister, and she said nothing, at least, publicly. [Desk thumping] The Minister
said nothing publicly that I can record, but I see they do not speak in public, but they
resort to fisticuffs in the Cabinet as existed between the Brigadier and the Minister of
Sport and Youth Affairs as I read recently. [Laughter] So you would observe—I
cannot go down to my bag now—I have come to Parliament today with a bottle of
lodex, just in case the Minister of National Security would need it. [Laughter]

Sen. St. Rose Greaves: You call my name and you will see who need it.
Hon. Senators: © Wh e yClosstalk] [

Sen. F. Hinds: The Minister pointed out how sad it would be, but I just wanted, as
her surname suggests, I want her
mothers and the wives whose sons were taken up over the last three months and they
had no idea where they were.  want Verna St. RoseGre aves “greave

And also, Mr. President, as if that was not enough, we told them that their
behaviour was wild, and it probably represented misbehaviour in public office, and
they did not learn. Two weeks ago, Sen. Deyalsingh stood here and powerfully told the
Attorney General and the Minister of National Security that the record would have
been horrible, if you imposed a state of emergency in Trinidad and Tobago, in
circumstances where there was a plot that would have made 1990 look like a Christmas
party. You said you averted it, and Sen. Deyalsingh and others told them that if after all
of that you did not arrest one person under the detention powers, it would have been a
horrible record.

Sen. George: Mr. President, Standing Order 35(1).

Mr. President: Yes, Senator, [ was minded to think that you were going oft course
somewhat. We are debating the Legal Aid and Advice (Amdt.) Bill and, perhaps, we
could try to be more relevant to the matter at hand.

Sen. F. Hinds: Most definitely, Mr. President. I was just examining aloud for the
benefit of Senators and the public, the concept of detention. Sen. Al-Rawi asked
earlier, would the 16 persons whom they ran off and detained within the last two
weeks to correct the blight on their record of not arresting one person under the
detention orders, they ran out there and took up 16—

not
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Mr. President: Hon. Senator, you are still on a different track from the
question before the Senate.

Sen. F. Hinds: | am obliged, Mr. President. [Desk thumping] As I said | was
dealing with detention [Desk thumping] and, Mr. President, all 16 have gone. So |
have said as much as | wanted to say on the sour business of detention and the
blight that they have put on this country, so with this now, Mr. President, | would
be happy to press on. Every time | see the Minister of Public Utilities and every
time | look at him, I remember that, and he is right in front of me.

Mr. President, in the United Kingdom, they have, not a Legal Aid Advisory
Authority like what we have put in place since 1976, but they have the Criminal
Defence Service Funding, where they provide assistance to persons who have
criminal defences to put up. Let me quote a little element from Archbold to give a
little indication of what that is all about.

Mr. President, | am quoting from Archbold Criminal Pleadings, Evidence and
Practice, the 2010 Edition. | am quoting from section 6 para 15:

“Advice and Assistance

“The Commission shall fund such advi
assistance, as it considers appropriate in relation to any individual who:
@is the subject of an investigation

So, just being the subject of an investigation, and you are entitled.
“ (' bs)he subject of criminal proceedings;

(c) requires advice and assistance regarding his appeal or potential appeal against
the outcome of any criminal proceedings or an application to vary a sentence;

(d) requires advice and assistance regarding his sentence;

(e) requires advice and assistance regarding his application or potential
application to the Criminal Cases Review Commission;

(f) requires advice and assistance regarding his treatment or discipline in prison
(other than in respect of actual or contemplated proceedings regarding
personal injury, death or damage to property);

(g) is the subject of proceedings before the Parole Board,

(h) requires advice and assistance regarding representations to the Home
Office in relation to a mandatory life sentence or other parole review;

ce

whi

a

c
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(i) is a witness in criminal proceedings and requires advice regarding self-
incrimination; or

(i) is avolunteer; or
(KyYi s detained under Schedule 7 of the Ter

| quoted all of that, Mr. President, only to demonstrate the wide range of
circumstances under which a person will be entitled to financial support for legal
service or where they will fund support for legal service. So, we have to be
careful not to limit the thing too closely. I am happy that the Minister has
circulated the amendment of which | earlier spoke, and that should go some way
in ameliorating my own concerns in that regard.

7.45 p.m.

On the question of detention or suspicion, a matter that provoked Sen. George
a while ago to his feet, the public and hon. Members must know that there is a
difference between an arrest and a detention. You cannot have a detention without an
arrest, so the process of detention begins with an arrest. So you arrest someone and then
they are detained at a certain place, whether it is a police station, a jail or otherwise,
[Interruption] even if the jail is leaking, my friend, Sen. Deyalsingh, reminds me,
which is what they have bequeathed to the country.

Mr. President, $60 million—they ran out hastily and spent our money. Sen. Prof.
Ramkissoon told us a while ago that the allocations for legal aid have been comparably
small. I do not know what the allocation is for this year—13-something million, for an
important element such as this? And things might be a little better now; we should be
able to take that to $40 million, $50million, $100 million. But they went and spent sixty
million Trinidad and Tobago dollars on a jail in Santa Rosa, quite excitedly and wildly,
to put 466 so-called gangsters, all of whom have gone back home to their communities.
Then 16 more persons who were detained under emergency powers, all walked out
embarrassingly to the Government yesterday, and now the jail stands cold and empty
and leaking. That is why every time I look at Sen. George I remember it. It was a sour
experience.

Sen. George: I remember the church on the hill in Guanapo.

Sen. F.Hinds:* Yuh hehe hememper de church?” S 0 me
must be for some of—spare him? [Crosstalk]

Hon. Senator:“ | s Chri st mas, spare him.”

Sen. F. Hinds: “ De” water works debatethbhomknwgeup
debating water works next week."” I wi || S
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Sen.George:* Look in de mirror.

Sen. F. Hinds: | will save that for when the water works debate come up next
week, when we will speak about certain things Mr. President, let me continue.

Sen.George:* 1 doh .If rrrawe dmmada cocoa in de sun | i|
Sen. F. Hinds: | know that. Mr . President, me,.Alll “doh” ev
have here is a chocolate | got from the refectory when | went upstairs earlier
today to the tea room. Thatisall Ihave.“ | doh have cocoa.’ But t
we will come to the debate nextweek.“ Yes, doh worry."”

Mr. President, what constitutes a lawful arrest? According to Archbold which
| quoted a while ago, section 15 paragraph 159, in general:

An arrest is constituted by the physical seizure or a touching of the arrested
person’s body wit h —andthdérearerqudted caseshese—d et ent i on
“but there may al so b-andthatwassubstagtiatddinby mer e w

the case of Alderson v Booth, as far back as 1969—" and ar r est i's constit

any form of words is used which is calcul a

does so that he is under compul sion and th
It continues:

“ An a rumlagvfsiltunless at the time of the arrest or as soon as practicable
after the arrest, the arrested person is informed that he is under arrest and of the
ground of the arrest, regardless of whethe

Those are some elements of what constitutes a lawful arrest. As | indicated
earlier, a detention is something different. It is what happens upon or after arrest,
where he is kept.

The Bill says at clause 5(b) that the person must be detained on suspicion. |
heard someone earlier today deal with this question of suspicion. The police have
powers to arrest where they are of the view, they have reason to believe that an
individual either committed an offence, is about to commit an offence or is in the
process of committing an offence. In any event it is required that there be
suspicion of those, and then the physical elements or the words as | have just
described, to render it lawful.

Mr. President, just for the record, even in a state of emergency detention,
when the person is arrested, there ought to be suspicion as well. The court or the
tribunal that was set up would look, at its review, to see whether the person was
lawfully detained or otherwise. The question as to whether there were reasonable
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grounds must of necessity arise. So the question of suspicion as a basis for the
arrest is paramount, and it does not go away, even if one is arrested under
emergency powers. That is why you have a review tribunal. It cannot be that you
just detain persons without just cause. That is what the review tribunal is put in
place to do. I heard in relation to this matter the question Sen. Al-Rawi raised,
whether with this Bill these 16 detainees would have had access to duty counsel
legal aid support and advice, subject of course to the means test. That is the
question, is it not?

We note that they were arrested, two weeks went by and the police are
reporting to us embarrassingly, that there is not sufficient evidence. So persons
will ask what was the basis for the arrest. We know what the basis was, and in the
course of time, beginning tomorrow at 2.00 p.m., we will be telling them. We
have begun. We will tell them in greater detail, so they must listen out.
Tomorrow at 2.00 p.m. we begin to share with this nation the real reason for the
arrest. Many of you do not know; perhaps the Minister of National Security does
not know, but we have found out and we will share it with you in the course of
time beginning tomorrow.

I have very little difficulty with the purport of this Bill. It is incremental
development to what already exists. [ am very pleased to see it in the context of human
rights; as I said before it is very important. I want to indicate that we will be giving our
support to this, unless something untoward happens. We want to see an increase in the
fees available to lawyers, and the Legal Aid Authority has a very small budget in order
to do that. At the same time, the Attorney General who provides legal support, largely
to the State, has had a budget over the last two years of $200 million. He came to
Parliament in the last fiscal year, got $37 million and consumed it. By half term or
midterm, he came here and we approved another $45 million. When we questioned the
Attorney General or the Government about it, he told us that the first $30million
was spent clearing off previous debts, when he walked into the Attorney
Ge n er al.Hesdid mof tdll iis @angthing about the other $45 million.

The Ministry of Finance’ figures in fisc
and its supporting documents, pointed out that the Attorney General spent $107
million in the last fiscal year, and then they allocated a further $94 million. So the
Attorney General has a virtual treasure chest to disburse as he sees fit, not even for
hardcore matters with a number, a particular action before the court, but a
substanti al amount of that given to a tear
investigate things that have been investigated 1,000 times before; but that is
another matter.
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| only say that, Mr. President, in light of the fact that the Legal Aid Authority
is struggling with a small budget. Prof. Ramkissoon pointed out that a lot of
lawyers have walked away from the criminal jurisdiction for various reasons. |
have not really practised in the criminal courts for the last two or three years. For
various reasons lawyers have done that; one of them is that sometimes the
remuneration is not as rewarding as one would expect it to be. Very often the
accused and defendants are themselves impecunious, and when you turn to the
legal aid, they are constrained by the allocations that the law permits, and they
cannot go beyond that. [Interruption]

Mr. President: Hon. Senators, the speaking time of the hon. Senator has
expired.

Motion made: T h a t the hon. e meaextended sy 15s peaki ng

minutes. [Sen. P. Beckles]
Question put and agreed to.

Sen. F. Hinds: | thank you very kindly, Mr. President and my colleagues for
extending my time. | do not anticipate | should make use of all of it, but it
behooves me to say, as | said last week in relation to another matter, the Vindra
Naipaul-Coolman case is a troubled one for various reasons to me. The goodly
and noble |l ady’s passing was —ilfmadthe
good fortune of meeting her—and it is painful to all those whose lives she ever
touched. She was really a genuinely wonderful soul, a successful businesswoman.
The circumstances of her death were horrendous, and it pained us all. I have no
sympathy for the perpetrators thereof. | do not know who they are, because we
have not had a full scale trial to determine guilt.

But there are persons who have been charged for the offence of kidnapping
and her murder. Though this is one of the unique cases, one of relatively few,
where her body has not even been located, been found. While they have had their
preliminary enquiry, and they are ready for trial—the matter has been set down
for trial in the High Court—every time the matter comes before the judge on
cause list, it has to be adjourned because no lawyer or no group of lawyers are
willing to take on that matter, which is expected to run for seven to eight, possibly
nine months, because there are multiple accused. They are very complex issues.
Voir dires no doubt, a tremendous caseload; would take about eight to nine
months they say. The legal aid retainers are not adequate enough to compensate
lawyers for that significant chunk of their professional time.

tragic

a
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So a compromise was attempted, and the Minister of Justice, | am advised and
| stand corrected, but I verily believe it to be true—

Hon. Volney: Itis alleged.

Sen. F. Hinds:—went to his colleagues and placated them. He told them,
“Look, we have a slaterruption]sThe Stateohbs Ire@ined
two very well-experienced and solid senior counsel to represent it in those matters
on behalf of the State and the people of Trinidad and Tobago. So that you need
solid representation in fairness to the accused, the persons charged, but not yet
found guilty on the other side. There is at least one senior counsel who is willing
to take the matter on, along with a number of other juniors. So the Minister went
to his colleagues in the Cabinet to ask them to approve a special dispensation of
fees to pay senior counsel and these juniors, so we could get that matter moving in
the public interest, and not hold the Naipaul family to further pain and trauma, by
virtue of the fact there is no closure.

His callous colleagues—oh no, I am sorry, let me withdraw that—nhis Cabinet
colleagues scoffed at him, ran him away from the Cabinet table, and did not
approve the note that he presented.

8.00 p.m.

| imagine he felt the same frustration that he felt when he cried publicly that
they wanted to take the responsibility of the construction of the four court
centres—Ilaw centres—away from him for the reasons that he stated, and let me
remind you what he said.

Sen. Karim: In Cabinet.

Sen. F. Hinds: Let me remind you what he said. He said that they wanted—the
Attorney General and others in the Cabinet, wanted to take the construction of the law
centres away from him because they know under Hon. Herbert Volney it will be
corruption free. That is why they wanted to take the construction of the buildings from
him; he said that. And by implication, by deductive reasoning and simple logic—

Mr. President: Senator, I have allowed you the latitude to go into that arena again.
May you have your seat? But in fact you are going outside of the ambit of what the
question for debate is, and if we could restrict ourselves to it.

Sen. F. Hinds: [ am very grateful to you, Mr. President. I was speaking about the
fact that he did not get the aid of his colleagues in the Cabinet in respect of the
matter that they failed him on.

her e.
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So, Mr. President, we would like to see lawyers sufficiently “ f ee’ d”
so that they would be satisfied, as they represent clients. We understand the
importance of a fair trial. We understand the imbalance that will exist if persons
are made to defend themselves without legal support against the State, in serious
criminal matters and even otherwise. So we in principle support the measures that
are before us today, and, Mr. President, 1 would like as well to commend the
Minister, for his rather calm tone, as he presented the measures here today. | want
to urge him to continue in that vein, especially when he comes here to the Senate.
It is a lot better when he does it that way.

So we have indicated our willingness to support these measures and we look
forward to the committee stages of this debate, so that we will make the
recommendations that we propose to, in order to the enhance it for the benefit of
the people of Trinidad and Tobago. As | promised, Mr. President, my words
would have been few and with those few words | would like to thank you for the
opportunity and retain my seat.

Sen. Dr. James Armstrong: Thank you, Mr. President, for allowing me to
join this debate. Mr. President, | would like to commend the Minister for bringing
this Bill. I think it is timely, and | certainly think that it is something | would like
to support.

There are few comments and observations that | would like to make, Mr.
President. In the first instance, 1 would like to generally comment on the
sentiments that have been expressed so far by a number of my colleagues. What
we are seeking to do is to provide legal aid assistance for the indigent, for the
poor, and I think that any State that seeks to do this should be proud. However, at
the same time, Mr. President, | am extremely concerned that the very poor that we
are trying assist, the disadvantaged that we are trying to assist, that for a very long
time now we have been beating up on these same people, and that is of significant
concern to me, Mr. President.

Mr. President, over the past several years there has been neglect of the poor,
the downtrodden, and today, we are here debating that we will pass or revise
legislation to increase assistance in the courts to ensure justice. Justice for the
poor for me, Mr. President, should be in the absence of the courts. Justice for the
poor should be before we get to the courts, and therefore, 1 am hopeful, 1 am very
hopeful that the kinds of money that we are talking about here, that some of that
money could perhaps be spent on, programmes, projects that can actually improve
the well-being of the poor.
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We are talking about $13 million in the Ministry for legal aid, and the fact that
this is perhaps limited. | would like to also think that for instance, we should be
considering likewise increasing the assistance of some of the other Ministries; for
i nstance, Sen. St .| thiRkafsve canGmpe\ae somesof the Mi ni st r vy
money in there, some of the problems that we are talking about would not arise.
We are talking about the possibility or the need to increase fees for lawyers,
significant amount, with all due respect to my colleagues and my neighbour who
is a lawyer—

Sen. Al-Rawi: And a good one!

Sen. Dr. J. Armstrong:—and a good lawyer at that. I am again concerned that
these benefits are actually going to accrue because of some disadvantage that someone
in the society is experiencing. I hope you get my gist, Mr. President. I am extremely
concerned that the youths that we have been picking up over the past few months,
clearly something went wrong, and then you
you some | egal aid, |. Thavdaninok be riplit! it eanngt @ u s o me a s
right! Something has to be wrong with that. State of emergency—and I approached it
with a very open mind. It ended recently; they let go everybody. Something has to be
wrong. That cannot be correct! Then we say you know what, we will increase legal aid;
to benefit whom?

So, that I am hoping, Mr. President, that while I support the Bill, and I understand
the sentiments, the objectives, I am hoping that we would take a broader look at justice
in the society, and not harbour the view that justice is simply when you get to the
courts. Justice for the poor must be before the courts.

The other point that [ want to make, Mr. President, has to do with the Bill itself and
just one or two amendments which I would like to request the Minister to consider
when we get to committee stage. I went back to the parent Act, Mr. President, and
observed that it says that:

“The Authority shall consi st of ei ght me
foll ows:"”
And it went on to state:
“an Atatlarwneoyf not | ess than seven years st

Iunderstand, Mr. President, that to change this might require a Motion to deal with
the parent Act, but I would have liked very much to see that the seven years perhaps be
increased to 10, and that when we get to the actual revision in the Bill, where it talks

about in section 3—orclause 3 r at her , section 3, by inserti
at-l awSor ry, |l et me | ook at that ag-ain; by i
at-l aw” , the words of “whom at l.east one has
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I would like to suggest an amendment to that, Mr. President. Like Sen. Baynes
who suggested some residency, | actually had a proposal that we should require
some residency or practice for about five years in Tobago, rather than just leaving
it as, “who haslod aggemoldhink that ie sontethirgy ¢hat |
would like the Minister to consider when we get to the committee stage.

The other point | want to address with respect to that clause; the Minister did
indicate that this appointment in Tobago is actually to assist the THA. And | think
that if that is the case, then | would also like to see some wording that suggests
that there is some consideration by the THA of the appointment. Now it is not
clear to me from the parent Act whether the President is making the appointment
of the eight in his own discretion or how the eight are appointed. That was not
very clear to me but if it is that these persons are to be recommended—or
however they go forward—the point | want to make is that if it is with respect to
the THA that some consideration be given to inserting in this clause that it should
be considered or the name coming forward from Tobago, should come through
the THA—[Interruption] Excuse me.

Hon. Senator: He said why.

Sen. Dr. J. Armstrong: Because | heard you say, Mr. Minister, | do not know
if I got it incorrectly, but | heard you say in your presentation that Sen. Cudjoe
should be proud of that inclusion of someone from Tobago, and that it was being
done for the assistance of the THA. Is that what you said, or did | get it wrong?

Hon. Volney: | have to check on it, Senator.

Sen. Dr. J. Armstrong: Okay. That is what | heard. In any event—I am
pretty sure that is what you said because | made a note when you said it. But in
any event | think that would be the appropriate way to go anyhow.

As | said, the only other point on that matter, Mr. President, is that | think you
should also look at the possibility of increasing the experience, prescribing—
making some prescription—with respect to the experience of those eight. |
suggested 10 for the person who is in fact in charge of it that we should look for

attorneys with at | east maybe five

With those few words, Mr. President, | thank you very much.

The Minister of Transport (Sen. The Hon. Devant Maharaj): Thank you
very much, Mr. President, for allowing me to join in this debate; the debate on the
Legal Aid and Advice (Amdt.) Bill, 2011.

or
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Let me first join this debate by commending the hon. Minister of Justice
[Desk thumping] for this very important piece of legislation, and it should not be
taken in isolation, it should be married in context with the other Acts that have
recently been brought before this honourable Senate as well as in the other place.

What you see developing before you is a cocktail, essentially, of legislation to
combat crime in a very effective and decisive manner by this administration. This
Legal Aid and Advice (Amdt.) symbolizes the commitment of this Government to
ensure that those in the lower income of our society do not unduly suffer from the
lack of legal counsel expertise and essentially, representation.

8.15 p.m.

In a democratic society, where all citizens are supposed to be equal before the
law, equal access before the law is essential. The judicial system is intended to
protect the weak from the strong. For many citizens we have had only a cursory
information about legal aid. We know very little about it, except those in the legal
profession and the police fraternity, they may have an in-depth knowledge of the
Legal Aid and Advice Act. So, like most non-attorneys, this Act, really, is a
learning exercise for the majority of citizens of Trinidad and Tobago.

This equal access that we propose with this Legal Aid and Advice (Amdt.)
Bill means that all citizens, regardless of geographic location, race and religion
can have access to the courts. When these circumstances are not present you
would have a situation where some citizens appear to be more equal than others.
This type of scenario is unacceptable to this Government. Eminent jurists such as
Mauro Cappelletti, argued that legal aid is essential in providing individuals with
access to justice, by allowing the individual legal enforcement of economic,
cultural and social rights.

In the past century this approach to legal aid has been driven from the top
down. We have heard from various other contributions here today that it has
evolved. It has evolved out of the kindness of some attorneys over our history
where, through their own humanity, they decided to assist those less fortunate.
Legal aid is driven by what lawyers can offer to meet the legal needs of those they
have identified as poor, indigent, marginalized or discriminated against. Article 6
of the European Convention on Human Rights
provision 3 and | quote:

“Everyone c h ar gleoffencavhag the foHowirg rminimum a
rights—
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(c) to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance, to be

given it free when the interests

No similar requirement however exists under the civil legal assistance within
the convention. However, the European Court on Human Rights has suggested
otherwise. In the case Airey v Ireland, (Series A No. 32, 1979) the court held in
Article 6, para. 1 may compel states to provide legal assistance when it is
indispensable for effective access to the courts, either because legal representation
is mandatory under domestic law or because of the complexity of the procedure or
the case. Thus access to justice is a necessary condition for the democratic
society.

This Bill places legal aid where it should be: at the heart, at the centre of our
judicial system. It will ensure that the justice system aligns with other
Government initiatives intended to enhance justice and support other effective
operations of the courts. With the expansion of the courts we expect this to
become more and more important. These dovetails with pillar number two of the

People’'s Partnership manifesto, andvhi

social justice preference for poor and disadvantaged. This pillar reiterates the need
to close the gap between the haves and the have-nots.

So, | am pleased to inform the population, through you, Mr. President, that
this piece of legislation demonstrat e s a fulfil ment
commitment to the promise made in May 2010. So, while the other side at one
point in time was passing legislation such as the Property Tax Bill and the
Revenue Authority Bill, which seem to many to have an unequal distribution of
the wealth, this Government has been demonstrating its promise to ensure that the
less fortunate in our society are adequately represented. [Desk thumping]

With this Bill we are seeking to enhance the availability of legal services to
those who are not in a position to afford what can be expensive but, however, a
necessary undertaking at that point in time. We i n t he Peopl
that no citizen at any point in time should be deprived of justice simply because
they cannot afford it. In many instances actions are filed against persons and they
have no choice but to take some sort of remedial action and, as such, they must
get legal representation.

According to the World Bank, on its webpage, under the heading, Specific
Justice Reform Strategies—Access to justice for the Poor, and | quote:
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“I'mproving, facilitating and expanding i

and justice supports economic and social development. Legal reforms give the
poor the opportunity to assert their individual and property rights; improved
access to justice empowers the poor to enforce those rights. Increasing
accessibility to courts lessens and overcomes the economic, psychological,
informational and physical barriers faced by women, indigenous populations,
and other individuals who need i

In fact, as Sen. Shamfa Cudjoe indicated in her contribution that some
countries have gone further and enshrined it in their constitution, and indeed, in
Avrticle 39A of the Constitution of India, it states:

“1t is the duty of the State to
basis of equal opportunity for all its citizens.

It must therefore arrange to provide free legal aid to those who cannot access
justice due to economic and other disabiliti e s . ”

What we hope to do with this Bill is to put the average man, the poor man and the
disadvantaged man on the same footing as those who can afford it. So if you will,
imagine the scenario: a rich man sitting in his four-storey mansion somewhere in
Maraval with a swimming pool, expands his fence line, takes the property of
somebody else, what does that person who is on the other side, who has lost piece
of his property, what choice does he have if he does not have the wherewithal to
hire an attorney? He has no choice but to accept defeat. Now, with the advent—on
the other hand if it were a rich person and somebody were to take away his
property, he would easily be able to go down to the nearest attorney, drop down
his cash, seek legal advice and take whatever remedial action he can. In the
former situation the victim must be assisted on a level playing field with the
perpetrator. It cannot be that justice can only be for the wealthy.

With this Bill, the Government is making it easier for the poor man to get the
same result as the wealthy man. So, one can be sitting in his home, anywhere, and
if he feels aggrieved or something has happened, he could go on the bus route,
take a maxi, reach to the nearest legal aid office, seek advice and get it; in the
same way as a rich man jumping into his BMw, landing at the prestigious law
firms in Port of Spain and getting justice. This Bill attempts to equalize that
inequality of wealth distribution which may arise for various circumstances.

This Bill provides legal advice to people in need so that they could be
informed about the decision. Minors and persons held for indictable offences will
be able to access the duty counsel, and it has already been ventilated, the role and
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function of the duty counsel, so | would not belabour the point. But it is important
to note, that it is one thing for us here to sit in this honourable Senate and pass
legislation week after week, but if people, average people, who those laws are
supposed to affect, do not have the means, the wherewithal to understand these
laws, to understand the perceived encroachment of those rights, these laws may
not exist for them, because they mean nothing; they are hollow; they are empty,
and this is what this Legal Aid and Advice (Amdt.) Bill attempts to do, provide an
access for an understanding, an appreciation, a use of the laws that we pass here
in this honourable Chamber.

Informing people of their rights while failing to provide them ways to realize
that, could be counterproductive and even increase the burdens on affected
communities. You could imagine the frustration that people have to endure on a
regular basis when those rights are violated. That pent-up frustration! We all
know that the fees charged by some attorneys may be particularly high. Many
people may take the position that if we go to an attorney of choice the candle may
cost more than the funeral. [Laughter] The fees that you may have to pay may be
more than what you are trying to redress. In fact, in one of the financial houses
failure a couple years ago, lawyers were charging $20,000 to get back a deposit of
$10,000. [Interruption] It was amazing, the fees charged were so ridiculous, and
this is what the average person has to face.

So, this Bill really attempts to target that inequality and deal with it head-on.
However, if you are rich you hire the best lawyers; the issue of fees does not arise
for you. | do not want it to be misunderstood that somehow or the other we are
trying to encourage the gejussgomtblegplubl i c
aid to try and encourage some sort of litigation. What we are trying to do here is
to make it easier for the average man to get proper legal counsel, so that he is
aware of his rights and the legal recourse that is available for him. Now, not every
matter you go to an attorney may end up in the courts. There are other solutions
such as mediation which may be made available to you through legal aid. This
may be able to avoid the individual going to the court as the case may be.
However, the individual will not be aware of these options unless they have the
ability to consult with an attorney.

Mr. President, taking legal action empowers the individual by affirming their
right to recognition everywhere as a person before the law. Whatever the
outcome, legal support empowers individuals and groups to understand the legal
context in which they live. Legal empowerment also reaffirms dignity and self-
esteem, which have many positive societal benefits. This concept is fully in
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empowerment of people. This Government wants to give the average citizen the
tool so that they would be able to protect their rights. In a true democracy the
people are the best defenders of their rights. Engaging the legal profession and the
courts strengthen the rule of law and good governance. In jurisdictions where the
rule of law is weak you have public protests and democracy tends to be a lot
weaker there. Strengthening the ability of the legal profession contributes to social
harmony.

Tuesday December 06, 2011

In the past we have seen many street protests, many acts of tyres burning and
so on, and this is because the people did not realize or know of other solutions,
and this Legal Aid and Advice (Amdt.) Bill, hopefully, will address that in a very
meaningful way.

When this Bill is passed it would be much easier for the average person to get
proper legal representation. The innovation and introduction of the duty counsel,
who is appointed to act for an accused as early as possible, would go a long way
to ensure that the State fulfils its duty to the citizen to give them the means where
their rights are preserved. We are all familiar with stories of persons going to a
police station and, somehow or the other, the story that is given to the officers is
either altered somehow and statements and utterances of the accused are changed
either very directly or indirectly.

The introduction of the duty counsel will go a very long way in ensuring the
rights of these persons are preserved and that the opportunities for such
complaints of altering of complaints are minimized.

8.30 p.m.

The attorney who is appointed for the duty counsel will have the responsibility
of checking on his or her client, periodically, and advising them of their rights and
obligations. The role of the duty counsel will be to take notes of his interactions
with the accused as well as that of the police.

In this circumstance it will be difficult to envisage a situation where the
accused person will be able to successfully claim a breach of their constitutional
and other rights to challenge evidence at their trial. We are all aware of many
cases that have collapsed because of this claim of breach of constitutional rights at
the police station. Also with the introduction of the duty counsel it will minimize
persons who make false and malicious complaints against the police in order or in
attempt to scuttle a trial. Very often criminal trials are unnecessarily preoccupied
with complaints of these types which tend to be baseless and frivolous. The
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presence of the duty counsel should serve to discourage accused persons for
making such complaints. The Government recognizes the rights of the accused
must be protected lest the innocent are punished in place of the guilty. This Bill
increases the protection afforded to all citizens arrested for alleged criminal
violations by providing them with legal counsel at the earliest possible instance.

Mr. President, let me make it abundantly clear, the legal aid is not going to become
a slush fund to be accessed by only a chosen few. You cannot swipe a party card nor
would it be a secret institution only known to a few. Legal aid is to be established and
regulated by law and it is to be available to all citizens provided they meet the criteria
laid down by the statue. And even in that case, we have in the Bill in extenuating
circumstances, the director of the authority has the ability to approve the application
even if the applicant does not meet the basic criteria. Legal aid can be made to work
once it is provided with the sufficient resources and we have heard enough about that
already. And with $18 million on this particular budget, I am sure it will be on its good,
strong footing,

Legal aid statistics: we saw a decrease from the period 2008 —2010. In 2008,
21,193 persons applied for legal aid; in 2009, 13,837 and in 2010, 600. Clearly less
people were accessing legal aid. Why is that so? The quality of representation; perhaps
even the lack of representation. And we have all heard from various speakers here of
the Trinidad Guardian article; Legal Aid Board Member. Lawyers are not paid
enough; where you have Khemrajh Harrikissoon, member of the Legal Aid Board
complaining about the lack of attorneys. But it is interesting that during this period
millions were being spent on a flag hoisted up at the National Stadium, and yet the past
administration did not find the necessary funding to provide legal aid for battered
wives. It is difficult to conceive. What sort of mind that would consider a flag over
victims of domestic violence?

The situation continues in an article in Newsday, March 8, 2007, the magistrate
queries the lack of legal aid in Tobago. And again Sen. Shamfa Cudjoe, Sen. Terance
Baynes attested to the fact that not a single attorney is in Tobago for the legal aid
department there. That is a situation which this Bill remedies by making specific
reference that at least one attorney would be there.

This is the type of situation and difficulties with legal aid that continues up to today.
Yesterday in the Express, it reported and I quote:

“Over 700 friends and family members

the kidnapping and murder of businesswoman Vindra Naipaul-Coolman have
signed a petition, asking that the men be released, as their constitutional right to
legal representation is being denied.

of
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A copy of the petition which was delivered to the Express on Friday stated

that the.. men was suf.fTeeyclaimthatthemfriah st i ces by

cannot begin because application to get defence attorneys through the Legal
Aid and Advisory Authority have not yet been finalised.

‘“They are wunable to have their
whereby not being able to have legal representation as citizens of this beloved
Republic.. the petition stated.”’

These are the types of things we want to avoid.

We have inherited this warped and twisted vision that put somehow blimps before

al hea

people. 1 t now falls on the Peopl e’ fotéhdrtnership

resources on remedial action to correct the ills and indignities [ Desk thumping] inflicted
on a hopeless, hapless people until last year. I dare say legal aid would work much
better than the six patrol boats that the former administration bought from Australia at
some $400 million, not to mention the infamous Su that cost us $52 million; parked up,
never sailed a day.

So while the compl aint has been
office has $192 million, no mention was made of the fact that $52 million was spent for
a boat that never sailed a single day in Trinidad. [Desk thumping]

Hon. Senator:* Who bring that boat ?” Wh a't

Sen. The Hon. D. Maharaj: The Su, that is the Su.
Sen. Ramlogan:* You mi ss the boat man.

Sen. The Hon. D. Maharaj: Ri ght now we are in the

Partnership mandate, and we are bringing this Bill to Parliament so that those who
cannot afford high-priced attorneys can be placed on equal footing with those more
fortunate. We want the haves and have-not, to have equal access to justice. We want to
empower the poor man so that he can take a more proactive role in his well-being. I fail
to understand why the previous administration never placed the poor man in the same
category as he did the others. I am advised for the first time now, that legal aid lawyers
would now be the recipients of higher salaries. Fortunately, I hope that this will be able
to attract a better quality of attorneys, more experienced so that those that come before
the legal aid will be able to have better representation.

It is difficult to understand why the last administration focused on the Tarouba
Stadium. Over $1 billion spent there, which they said would be ready for the
World Cup 2007 Cricket. I do not know if you remember that. We got the Brown

from the
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Package. And | heard before from one of the other hon. Senators, Sen. Hinds I
believe, saying that different resources in different times would force us to make
different choices, and that is correct. But what he failed to lay before us here that
in the period of 2001—2011, that decade of decadence, that decade of
squandermania of the PNM, they had the resources, they had the wherewithal to
empower legal aid, to equip legal aid with the necessary staffing, remuneration
package so that the citizens of Trinidad and Tobago would be able to access the
law. Instead they focused on a billion-dollar Tarouba Stadium; the waterfront
project; 1 do not know which is more important for them, people or things, or
helping the less fortunate in our society.

It seems that their focus was on building fancy buildings, hosting summits—
another billion dollars—and using expensive toys. This building was criticized as
well. They said we occupied it—that they built—as if we should not because they
built it, but that is essentially political spite.

And speaking of political spite, as we come to the end of the school term—
next week will be the end of the school term—for the first time in over a decade
the children of Biche have had a term in a school close to their home. [Desk
thumping] That was a decade of spite for the people of Biche. Nobody has
recorded a single ill health in Biche.

Sen. Cudjoe: Did they get legal aid for that?

Sen. The Hon. D. Maharaj: No, t hey goPartnetshipdor tRagto p | e’

get the school. [Desk thumping]

This Government is about facilitation, about providing an enabling
environment, not a hostile environment, to ensure our people achieve their full
potential, and that includes the people of Biche. This is our approach. We make
no apologies for such. We will be relentless towards eradicating crime, supportive
of access to justice, caring for the needy and differently able.

Legal aid is part of that arsenal of tools to make the society more accessible
for all. We are expressing our confidence in the integrity and independence of the
judicial system. We are demonstrating our respect for these institutions and the
authority which they represent. On the other hand, it was reflect on the other side,
their track record with regard to the Judiciary is a record of terrorizing and
attempting to intimidate the Judiciary. | draw your attention to the attempts to
hound the former Chief Justice out of office by the then Prime Minister. And
when the case against the former Chief Justice fell apart—[Interruption]
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Mr. President: It appears that you are straying somewhat from the debate at
hand, | would ask you to stay to the question for debate, which is the Bill before
us.

Sen. The Hon. D. Maharaj: Thank you very much, Mr. President. | will be
guided. Mr. President, it takes an attorney a lot of time to prepare cases and as
such there is a fee structure attached to that, and as a result of that the existing fee
structure for the legal aid attorneys is not sufficient. That is one of the reasons
why it has not been attracting the quality of attorneys as an institution such as this
readily deserves. In an attempt to remedy that we have a fee structure of a
maximum of $30,000 to an attorney. This still represents a small amount as there
are many instances where cases command higher fees from attorneys.

We are moving to address the issue of inequality in the judicial system. | have
spoken before about some of the other measures introduced by the hon. Minister
of Justice, the preliminary enquiry Act which we spoke about on the last occasion,
is one of those measures. Legal aid is not an avenue only for the poor, even the
wealthy have access to legal assistance. However, it provides the necessary ways
in which one could somehow address any infringements on your rights.

We prefer to invest in our people rather than mega projects. We prefer to treat
the Judiciary with respect instead of condemning it. This Bill before us tonight is
aimed at empowering the poor person. So to those on the other side, | urge you in
joining us here in supporting this Bill.

Mr. President, | thank you.

Mr. President: Senators, it is now 8.44 p.m., | intend to take a break for 15
minutes and we will resume at 9.00 p.m. and therefore | intend to suspend this
Senate and return at 9.00 p.m.

8.44 p.m.: Sitting suspended.
9.00p.m.: Sitting resumed.

Mr. President: Hon. Senators, before we took the break we were about to call
upon Sen. Beckles. I might indicate to Senators that | understand dinner is ready
so that what | propose is, we will have no further breaks but to the extent that
Ministers want to stream out individually to have dinner—

Sen. George: And Senators.

Mr. President:—and Senators, of course, not meaning to exclude any of
you—you are free to do so, and | now call upon Sen. Beckles.
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Sen. Pennelope Beckles: [Desk thumping] Thank you kindly, Mr. President.
Mr. President, 1 am hoping not to be too long, but I do have some points that |
would like to make that I think are very important. I would like to start by dealing
with the Vindra Coolman matter. The speaker before me had a prepared speech on
everything that did not have to do with the Bill, so | do not propose to respond.
Even his “picong” and his jokes were writt
that. I am going straight to the Coolman matter and | am going to contribute to
this Bill to amend the Legal Aid and Advice Act, Chap. 7:07.

The reason | want to start and go straight into this matter is because | think it
is probably a matter that will most help us in terms of trying to resolve what is not
as simple a matter as it appears, and it is not a question of some of the comments
that have been made about people sleeping on the job and some of the things I
keep hearing all the time. Whatever we say about the issues in relation to the state
of emergency and the detention and so, the truth is that some of the criminal
activities that are taking place in Trinidad and Tobago have become extremely
complex.

As a small country, because of where we are located, | think it has been said,
and probably accepted, that we are a transshipment point, and we have found all
sorts of things taking place here, whether the coup, or the attempted coup or the
recent events. But | think that this legal aid Bill must be debated in the context of
some of the activities that we have seen taking place in the country over the last
couple years. People are talking about the fact that you want to make sure that the
poor man has the same access to justice as the rich man. It really is not as simple
as that anymore.

In the Coolman case there are 12 persons that are charged, and that murder
took place in 2006. So in the next two weeks it would be five years since that
murder took place, and for some time there have been efforts to have that matter
started in the High Court. Now, there seems to be some agreement that the matter
would take some six to eight months to be completed, and there are some of the
accused persons who have been able to retain attorneys privately, and there are
some accused persons who cannot afford, and, therefore, are at the mercy of the
State for an attorney.

Now, recently in the newspapers they referred to the fact that some of the
accused persons are petitioning, basically, to ask that they be released on the basis
that the matter is not proceeded with. Now, what makes this Bill a little more
complex than some of us are making it out to be—because we have just looked at
the administration of justice Act where we are doing case management and we are
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talking about swift justice, managing matters when matters go before the court

with the master and a year has passed, and the State is not able to make headway,

it is quite likely that persons can ask for those matters, | guess, to be discharged—

would be the word, not dismissed, because you could re-file. | s “ di schar ged” t
correct word? Right.

So it is putting some additional burden on the AG' s o f fDPPc®, oft hiece, t he
Ministry of Justice, and I am trying to, therefore, put my discussion in the context of
some of the improvements that the Government is seeking to make to improve the
administration of justice, whilst at the same time recognizing that it is not that simple as
some of us are making it out to be.

I commend the Government and the Minister for the improvements that this Bill is
seeking to do. I do not know that anybody will disagree that increasing the fees, the
duty counsel and a number of the recommendations are needed—I do not know that
anybody is going to dispute that, so I am not here to trash the Bill and all those sorts of
things. I support the Bill; I think there are some changes for improvements, but I want
to say that as we have the opportunity to debate it that we should debate it in the context
of the present climate, and some of the things that we all spoke about: Sen. Abdulah;
Sen. St.Rose Greaves; the Minister of Justice himself and several other speakers on
both the Independent and the Opposition Benches.

The judge in the Coolman case summoned the legal aid director to appear before
the judge to explain why the Legal Aid and Advisory Authority was taking so long to
appoint attorneys in a matter that is now old and, certainly everyone is anxious about,
and the chairman said that it is because no attorney wants to do it—simple. Now, I get
the impression, listening to the last speaker about all this equality and all what the
Government promised, and the Government is now delivering with this Bill, that
having increased it to $30,000 that attorneys are now going to be running before the
court, because there is now a balance. This Government has delivered on its promise,
so that once this piece of legislation is passed you now have equality and you have the
BMW and the mini on the same level. I do not see how that could ever be possible. And
the Attorney General has been in private practice so he knows exactly what I am
speaking about, and I dare say that he will be able to tell this Senate that no attorney
worth their salt is going to leave their practice for eight months every day for
$30,000—no attorney! I mean, that is the reality that we are dealing with.

So the question is, we have the opportunity as we are dealing with a situation, to
understand the reality of it. And hon. Attorney General, you know what | am saying.
| am not here, as | said, to bash the Bill; 1 am here because we have a
responsibility that we have some complex matters that are coming up and we have
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pieces of legislation that are dealing with expediting the justice system—all the
Bills that have been brought, and some of the them we have voted and we have
supported because it takes us a little further. But the truth is this; you have this
situation where you move from $10,000 and you go to $30,000, six months to
eight months.

I mean, | have listened to people talk. You were not here to talk about pro
bono work and normal things the lawyers—you know. | mean, people have
categorized lawyers as greedy; they do not do legal—I mean, you know. But the
bottom line is that you are going to get the $30,000 after the eight months. It is
not as thought hat $30, 000 is divided 1in
okay, take your $4,000 and pay yo
eight months.

The Attorney General is not placed in the same predicament as the Minister of
Justice. He has a discretion in certain matters where he would go to Cabinet and
get his increases and so, for certain complex matters. You know, a QC can come
from England or elsewhere and they may be paid $2 million or $3 million or $4
million or $5million, as the case may be, because that figure, of course, will
include hotel bills, meals, transportation, a whole set of other things, and you are
paying in pounds so you are multiplying by 10. So whilst it might sound a lot, the fact
of the matter is that if they have left their practice in England to come here for a couple
months, as they have done for the Dole Chadee matters, and even the present
commission of enquiry, that is the State. So that whilst to prosecute you are going to be
able to get these millions of dollars, when you have these situations for defence counsel
and people are talking | egal aid,
the lawyer who is coming from abroad gets a few million dollars; defence counsel, you

take your $30,000; be quiet, because

[ am saying it does not make sense; there is a serious contradiction that needs to be
dealt with, and that is the reality. Because the Attorney General will tell you—and the
Minister of Justice—that there are several other cases similar to the Vindra
Naipaul-Coolman case and these cases are due to come before the court in the not too
distant future and you are going to find the exact situation, where no attorney is going
to give up all these months—five, six, seven—whether it be even three months.

So how do we solve the problem? I do not have all the answers, but I do know that
Sen. Al-Rawi referred to the particular section that would allow the Minister—yes,
section 19—to come before Parliament and lay, by negative resolution, and make
some changes in terms of the fee structure. Now, some people may not really like
that, because, | mean, with an existing $30,000 and then the Minister comes and
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says, by negative resolution you carry it up to $150,000 or $200,000, that may not
be the easiest and acceptable thing, especially if we are talking about
transparency. But the point is, you have to find a way, if you are not going to get
any lawyers to represent. When people talk about legal aid and so, eight months,
to my mind, to ask a lawyer to give up his/her practice for eight months for
$30,000, for me, personally, I do not think that is reasonable.

Mr. President, you were in practice; not in criminal practice, but certainly
there are civil matters that last a very long time as well, and if you are asked to do
a civil case for four or five months and to give up your practice, |1 do not know
what your position would be.

Having said that, therefore, what is the possibility at all of the legal aid board
having some discretion in extenuating circumstances? And extenuating circumstances
ought to be circumstances in which the trial is of unusual length, or complexity. 1 am
just using those words, but, clearly, | mean, the drafters can come up with something.

9.15p.m.

But we have an opportunity to treat with a matter and we really ought to try to treat
with it, because | would really hate that when the term opens in January, and these
matters are called again, on the cause list—the Coolman and the several other
matters—again, you summon the Chairman or the Director of the Legal Aid and
Advisory Authority and they give you the same answer. | mean, you cannot do them
anything. What are you going to do? Are you going to fine them? Are you going to
penalize them? Are you going to penalize the board? The board must hav e s o me

authority and some discretion in extenuatin
jurisdiction in a way in which you do not
be

Last week, I waandnalk i hgve hbagoant opportur
Mi ni ster and sometimes you are there making
three times whatregou i meTstke yiy oo nkenobwe f or e vy o
di ffeamdntsejlect committees—aaoathe soff omhemnd ¢t h
four times the salaries thatThMi nbiosttteorns |ainnde
is this that we have a cap of 30 and | mean
be coenptleadn because that is a big shift; 1n t
be comme2edle dt humpi ng

But I am saying that you need to consider
further, by giving t o tcincemsttncegawhdre, @erdi scr eti o

a time, a year has passed, nothing can happen, nobody will accept a brief, whether
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or not the board ought not to be able to make a decision, come to you with a
recommendation to be able to go to Cabinet to treat with those matters. Because
all what you have done in terms of the administration of justice Bill, in terms of
all the other Bills that we have passed that are now law, it will not make any
sense. You still have the Pratt v Morgan that is going to talk to five years, and all
what you are trying to do in terms of improving the system is going to go to
naught.

And | do not think | need to say very much more on this matter because |
think you know what | am talking about. And very often, as Opposition, we are
criticized for not supporting, we are criticized for not coming and making
recommendations and all sorts of things; but the reality is that 1 am here and |
have made my recommendation. If it is not taken, well, there is not much I can do
about that. Justice Carmona spoke about it and there are many other judges who
have spoken about it, so | will rest my case on that matter.

There are a couple of other things that | want to comment on. Sen. Elton
Prescott sC spoke about a couple of issues that | would like to talk about. He
talked about the issue of the officer having the responsibility to make that phone
call; how exactly is that going to work? Now, we cannot legislate for every single
thing but what we need to do is to ensure that you have the training, you have the
discussion so that the point that Sen. the Hon. Verna St. Rose Greaves made
which is that our conviction rate in the courts has not been very good. And
sometimes, that is because people have a mindset—and | think Sen. Abdulah
talked about it—the culture where sometimes the police feels that if you actually
share information, then you actually in a sense, allow the attorneys to come in at
too early a stage that might, at the end of the day, cause the prosecution to be at a
worse stage, which is not necessarily true. Because if you had done your proper
policing, if you call the attorneys and so, then really there ought not to be
anything to fear if you have done all that you are supposed to do.

So | think it requires that police officers are trained, that they understand
exactly what is required of them, trying inasfar as possible to meet the 48-hour
deadline; and the kind of networking that is expected that the Minister spoke
about, that that is going to be possible, and I think that is what is going to help us
to move a little further.

Now, people are talking about the legal aid Bill in terms of the concept and
the purpose and the philosophy of what legal aid is. Sen. Prof. Ramkissoon was at
pains to make the point that a lot of lawyers who have gotten scholarships and
other things should be made to do pro bono work. Now, | know that there are a lot
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of attorneys who do not do pro bono work, but I also know that there are a lot of
attorneys who do pro bono work. But the majority—because of the label that the
profession has acquired, people do not know about a lot of pro bono work.

Tuesday December 06, 2011

Minister of Public Utilities, you have sat and assisted in sporting organizations and
people go to attorneys for constitutions to write and all of that—some of those are fairly
high profile. Now, sometimes when you go to a lawyer for that, people do not see that
as pro bono, they just think, well, I have a friend that I can call upon to do a
constitution. There are a lot of attorneys who sit on boards of schools, parent-teacher
organizations, NGOs and they are very senior attorneys, and that is all pro bono work.
But people do not see it that way because a lot of the times they think of pro bono work
as always work when you go into the court and you take days. So I am not here to
defend those who may not at all see that they have some sort of responsibility to the
community, but I am saying that a lot of lawyers do a lot of pro bono work more than
people do know and a lot more than people actually give them credit for.

Sometimes on a day-to-day basis, the Attorney General will tell you, when he was
in practice, whether you go to the market, you go to the grocery, it is everywhere,
people would stop you and say, “Yo

u know,

Raml ogan” or whwmtievyemot “d4 domodv i me to ask

so, so, or something like that. You very quickly there—I mean, you are there with your
wife and children, and if you do not give that advice next thing you know your name is
in the papers where you did not want to help somebody. SO you qui cC
okay, check me in my office” or go
that happen to you on a daily basis and it certainly happens to me on a daily basis.

The hon. Minister will tell you that when he was a judge, and I have appeared
before him when I have been asked to do matters, and very rare you would say no.
Well, of course, the Legal Profession Act also puts you in a position; and I think, even
in the Coolman case, one of the attorneys was asked—and I do not have time to find it
now—-by the judge and he did not refuse. Well, I am sure that the Minister of Justice
would recall that in his 16 years on the Bench, that the majority of attorneys, I think,
that you have asked said yes, and a lot of people would not be aware of that part of the
practice. I mean, you will send in other courts sometimes or you would make a phone
call, and you would say, I have somebody here to help and most people are helped; that
aspect of the work that attorneys do is just not known.

Now that the fees are more than they were before probably they will attract a
lot of people, but certainly in the days when I did a lot of juvenile work, and work
in the High Court—I mean, a maintenance case was $125. | am not talking about
20 years ago, | am talking about five, 10 years ago, and | never bothered to collect
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the $125 and $200. You did magisterial matters for $300; people do not remember
that. Sometimes, as | say, the pain you would go through to sign it and call and whether
legal aid—you just do not bother, but those things are not talked about. And maybe it
will be interesting for even the legal aid to do an analysis of the revenue foregone over
the years, and how many of the attorneys have never bothered to collect their cheques
or even apply for them. Because at that time, | mean the $125 would help you but you
may take the decision not to bother, and that is the reality of it.

But the point I want to make is that I really hope that there would be some
way that we would give to the authority some kind of discretion in matters that
are complicated and I engthy, and
some of the things that we are all contributing to do in terms of advancing the
administration of justice, that in the next couple of years, we can actually see that
materialize.

I want to make the point that the various categories that have now been
included, I support that. Some of the issues relating to the unlawful detention—
persons who are there in the detention centre who cannot access legal aid because
of the present definition, I do think that that is very, very important, and I support
all the amendments in terms of the categories.

I just want to deal with some other suggestions in terms of issues of
infrastructure. Now, Minister, I read you have on your website, the various courts
that you propose, the construction of centres at Trincity, Sangre Grande,
Chaguanas, Siparia and purpose-b u i | t Magi strates’
Couva, Plymouth, Chaguanas and Arima. I want to make the point that
consideration ought to be given, and I do not know if it already has been given,
having resident legal aid attorneys at these multi-purpose facilities that you are
building. Because I feel that sometimes, there are very simple—somebody wants
to plead guilty for example, and they might not have gone through all this process
but at that point in time, they decided to plead guilty; and just for out of an
abundance for caution, somebody is there and the magistrate can simply say,
“Well , there is an attorney on th
t hat pleseestlmtnyou are shaking your head so that is probably a
consideration that you have. And if that is, I think that that is going to work quite
nicely for juveniles and other persons who may want to plead guilty and have the
system expedited.

The other matter that | wish to raise with you is the issue of improving the
infrastructure for the persons that work in the legal aid department, and | say this
with the hope that you are not going to come and tell me, similar to what the last
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speaker said, why the PNM did not do it? | am saying that it is an area that we
need to address as we seek to do all of these things because you are going to have
to have a lot more attorneys, you are going to have to have a lot of other persons
for the system to work properly.

| do not know how long that building has been there in Port of Spain, | do not know
the age but I suspect it could be 25 years, maybe 30, but I do believe that it is time that
the Legal Aid and Advisory Authority have a home to call its own. And it may be the
same culture of which Sen. Abdulah spoke about, maybe that have been the thought of
people generally; that is how they has seen legal aid, and therefore, that has not been
exclusive to any one Government that has passed over a period of time.

9.30 p.m.

But, if it is that we are going to ask them to deliver and improve the quality of
service, then | also believe that the clients who go there for service also deserve an
improved infrastructure. | hope that at some point in time, you will give consideration
to the building of an office in Trinidad: Port of Spain, south and maybe central and, of
course, Sen. Cudjoe is right next to me, so Tobago. [Interruption]

Sen. Cudjoe: They are building one right now.

Sen. P. Beckles: Minister, this is one case where Tobago is ahead of us, because
they are. You are supposed to give us a little pound for that. [Desk thumping] 1t is not
too often that you have Tobago leading the way. I do hope that as you build the courts
in all the different places, you will consider a head office for the legal aid.

There is one that opened in Arima maybe about three years ago and that has
serviced the eastern district. It is an improved quality, certainly from what was there
before. I think even, sometimes, when poor people walk into buildings where they
realize that the service is differ
is something we can all be part of.

Ideally for me, I think in finance, sometimes you talk about real time. Ideally, to get
the system working, if we can look at real time, in terms of the court system, I think all
that you are attempting to achieve is going to become very, very possible.

There are just two other quick points | would like to make before I close, and that is
something that I raised with you. I did do some research as it relates to the issue of bail
in the High Court. It is something | would like you to look at; that is, the extent to
which the magistrate or a judge will have a discretion to grant bail on the spur of the
moment.

With these few words, thank you very much.
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The Minister of Justice (Hon. Herbert VVolney): Mr. President, again | am
very happy to be able to rise in order to support this measure. There have been
some sterling contributions. In the course of the debate a lot of very important
recommendations were made and our legal people are collating them with
amendments that | propose to circulate momentarily.

| do not propose to go into any depth in the long list of matters that have been
raised, as | think that many of them will be dealt with at the committee stage,
when it is that the amendments—and there are quite a few amendments, because
in the spirit of the parliamentary democracy that we enjoy, we on this side listen
and we are desirous of producing a better Bill than what we started with, so that
we can go forward to the other place with a good and, perhaps, better Bill.

I would, however, like to address some of the issues raised, in particular by
Sen. Beckles. The issue of that matter that she was speaking of, with all the
attorneys, | have to be careful as the matter is sub judice. However, it is not one
that can be solved rather easily. | think that this a case where our local attorneys
will have to fathom the true meaning of legal aid if they are to assist the process
and allow the case and the other matters to move forward.

I can speak here on my feet, perhaps, like no other can, having sat on the Bench for
as long as I did in the criminal courts, and what I can say is that once there is
cooperation between the bench and the Bar, no matter how complicated any trial is, it
can be dealt with in a sensible way that is economical in cost, as well as in time, and
any senior trial judge sitting on a complex matter basically listens to one lead attorney
who makes the submission to the extent that it is a legal submission on points of
evidence, and invariably the juniors subscribe to it and support it.

This issue of any particular case taking six months, and it has now grown to eight
months and even nine months, is not something that I can understand, other than on the
basis that it is an attempt to have the State pay exorbitant fees that the State cannot
afford to pay for a matter of this sort.

I know of the matters and the issues are basically singular. The number of accused
persons would mean a number of attorneys representing them, but no more than one
attorney can be on his feet at any one time. And with proper court management, you do
not have to have more than one, two or three attorneys in the court at any one time,
because only one attorney needs to be on his feet, as | have said before, at any one time.
What we need to have is a commitment of the Bar and the bench towards
understanding what is making a contribution to national development, rather than
looking at the dollar sign out of a case.
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| can speak here, without fear of any modicum of contradiction, as to the true
reason why that matter and the other matters have not started. And the stand of
our Government is a principled one, because should we open the floodgate, a
floodgate it will be. Lawyers have an insatiable appetite for higher fees and they
|l ook at the | awyers on the civil
get 1Bateyoueset, the criminal law is somewhat different in that, basically,
the men who find themselves in the court, facing a judge and jury, are not the
guys who are in the civil courts as litigants. They are basically poor people
scratching on the surface of life and who run afoul of the law in the process, so
they do not have very much money.

Tuesday December 06, 2011

When you elect to do the criminal law, you must know that you will be
driving a Zephyr and not a Benz and the sooner that attorneys realize that, the
quicker they will understand. [Interruption]

Sen. Beckles: Do we still have Zephyrs ? [Laughter] Sorry, sorry, | could not
help it.

Hon. H. Volney: | know Sen. Cudjoe would not know what | am speaking
about. But enough said, Mr. President, about that particular matter. It really is a
question of the culture of the criminal law practice in Trinidad and Tobago. | can
tell you of my time. Months before | was elevated to the bench, | did murder trials
for $1,500, regularly. Of course, | never got around to even going into Sterling
and Battoo. | did not know what inside a Benz looked like. |1 had come from the
government service. Do you see any of the government lawyers who are here at
9.40 p.m. d®@riving Benze’s

Sen. Brig. Sandy: Driving Zephyrs?

Hon. H. Volney: They drive Zephyrs, because they know what is national
service, and legal aid is about national service. You cannot be in the system of
legal aid and expect to be getting $500,000 for a case. The two do not mix. It is
like oil and water.

This Bill seeks to redress a 1999 to the present predicament of the criminal
justice system, which really is to return some oxygen to the system. | have always
said that the legal aid is the bloodline of the criminal justice system, and those
who know, including every single member of the bench, both at the level of the
Hi gh Court and oun, thdt witeout Maseglawgers wha doreedo’
court and who are prepared to work for peanuts under the legal aid system,
without them our criminal justice system would have ground to a halt. These are
the unsung heroes of the criminal justice system; those persons who take causes
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pro bono. [Desk thumping] Perhaps, that is why today we can have a Senator with
locks touching the ground, in the Parliament. Because—[Interruption] | earned
my right to be in the Lower House.

This measure is but one of a number. I recently, in the other place, spoke of
completing the trilogy, that is to say the Deoxyribonucleic Acid (DNA) Bill in the
House. We will come back to visit it shortly and with the myriad of amendments |
expect that Senators opposite will pass an almost entirely new Bill. The point of
the matter is, that is what the Senate is about; that we can come here to the Senate
and the wisdom of the Independents has to prevail if the measure is to go forward,
and that is what, from my limited experience, | have come to realize, is really the
treasury of our parliamentary system, the nine good persons who sit at the back. 1
am humbled to sit in the other place and I think I rather look forward until my
next trilogy of Bills arrive in the Senate and that will not be long in forthcoming.

9.45 p.m.

However, Mr. President, to get back to the Bill and to the contribution of Sen.
Beckles. Cabinet has taken a decision to allow for the construction of purpose-
built judicial centres at different parts of the country, where the intention of our
Government is to bring the justice to the people in their communities. You know,
there was a time, | recall in the 1970s—and the early 80s, when we would rush to
our televisions in the evening time in order to watch Crown Court. It was a show
which we all enjoyed; now we have

Well, I am hoping very soon that the Ministry of Justice—in the run-up to this
confluence which will take place with the formal opening of our judicial centres,
in early 2015 if |1 have my way, that we will have the programme Rumpole of the
Bailey aired on national television at prime time, so that the people of this
country, the citizens who are civic minded and who want to be uplifted, can look

at some lovely court work in progress—[Desk thumping]—r at her t han
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is one of the small—what we can look forward to.

Now, the judicial centres, Mr. President, will have room for the public
defender system which is part of our promise to the people in our successful
campaign of 2010. The public defender system is one of those areas which the
Ministry of Justice will be approaching with some haste, as soon as this Bill is
passed, and we can allow the system to get a little oxygen to move forward until
that point.
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At each of the judicial centres you will have probation officers; you will have
the parole officers; you will have room for the public defenders as well as room
for the public prosecutors; you will have purpose-built courtrooms, where jurors
will see the proceedings, but will not be seen by the public. So that persons of ill
repute, or those who are sent to aid and abet them will not come down and sit in
our courtrooms as they are known to do now, from Scarborough all the way into
San Fernando with Port of Spain in—between, and literally glare into the eyes of
jurors, bringing fear to them, and at the end of the day, many times, you see
persons who on the evidence are patently guilty, walking out and posing with
their counsel, as if they have beaten the system. But you know, as those who
know what it is to lose a loved one, they always say there is a God above and
justice at the end of the day will be served.

Tuesday December 06, 2011

The purpose of the Ministry of Justice, as well as the partnership with the
office of the Attorney General, the Minister of Legal Affairs, the Minister of
National Security and his Ministry, as well as the Judiciary, is to work towards a
system which, if not perfect, will be very close to perfect in the shortest possible
time. And that is why we have approached our task by bringing all these
legislative meas ur es t o make it easier to
constitutional rights, but to detect crime so that at the end of the day those persons
who have suffered at the hands of criminals, can see the face of justice when they

hear the jurorscome back with conf i denc.eAndafntd

means that at the end of the day someone has to hang in the gallows, then we will
make it possible by having that happen in the fullness of time.

So, Mr. President, let us go to Tobago. Over in Tobago there are problems with the
legal aid system, and we are trying to work that out. The first thing that we are doing, is
that we are trying to calibrate the board, or configure the board in such a way that
Tobago will have representation on it. So that when decisions are made by the Legal
Aid Authority Board, that Tobago is well represented, especially in matters as pertains
to Tobago.

As far as I know, steps were being taking to improve the physical infrastructure in
Tobago. What you have told me, Sen. Cudjoe, has made me realize that the time has
come for me to make a visit to Tobago to see exactly what you are speaking about. I
am not sure | may have to tiptoe in order to see whether someone is in the office.
However, I accept what Sen. Beckles says and indeed Sen. Fitzgerald Hinds, that in
Trinidad, the plant, the working conditions of the workers leaves much, much, much,
much to be desired, and the situation is untenable. I do not want to cast blame where it
belongs, but we all know that little was done over the last 30 years.
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But this Minister of Justice—I just spoke to the hon. Minister of Food
Production, Land and Marine Affairs, and | have already identified with him if he
is willing, for a nice two—acre parcel of land along the Southern Main Road to be
made available for the construction of the new legal aid headquarters. | anticipate
that that will come—[Laughter]—because | am here—[Interruption]—no, no, no,
Mr. President, | can tell you that when it comes to criminal justice administration
issues, | have the support of my Cabinet colleagues, [Desk thumping] and that
starts at the very top with the hon. Prime Minister. There has not been a time
when, basically, | have not gotten what | have asked for when it comes to criminal
justice administration.

Sometime ago | did say that the Ministry of Justice having been a new
Ministry, we needed a little time to allow the eggs of our work to incubate [Desk
thumping] [Laughter] and that they would come to hatch. And they are hatching
fast and furious at this time, Mr. President.

Sen.Bayne:“ We | | 'Wailtlt eglut t ed! ”

Hon. H. Volney: And you can expect, Mr. President, that in the year ahead
we can expect that the parole Bill will be before this august Chamber. We can
expect that the offender management Bill will be before this Chamber. We can
expect the new Prison Rules to replace those of 1838, about 50 years of which
opportunity was had for the other side to deal with it and they did not, but in the
short space of 18 months, this Government has, and it will be before us shortly.
[Desk thumping] At last!

So we are on a roll when it comes to criminal justice administration [Desk
thumping]and there is nothing stopping this ball from rolling all the way, until this
country becomes proud of a criminal justice system which delivers justice swiftly,
because in order for justice to be real, there must be a correlation between the
offence and the sentence of the courts. You do not sentence someone 10, 15 and
even 27 years after a fact, because the country does not appreciate the sense of
justice in a conviction and a sentence, unless there is a correlation between the
two. That is something which past administrations have totally lost. Do you know
why? Because the persons occupying positions as Attorney General, and for the
first time a Minister of Justice have never been part of the system to know it, to
feel it, to know what needs to be done. And hence—I mean | am humbled, | have
always said that | did not leave what | was doing except for good reason, and |
would like to think that in my first term in office, and there will be others, trust
me, given the confidence [Desk thumping] of my constituents—[Laughter]—that
we will achieve what we have set out to do.
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And now | come to some of the responses which | am asked to attend to by
my staff in whose debt | am for the long hours they have worked on this Bill.

Tuesday December 06, 2011

[Desk thumping] Now, i n response, Mr . Presi

decides which attorneys go on the legal aid panel list, according to section 4(1) of the
Act:

“The Director shall pr ep a-itkw vdllingito mai nt ai n
i nvestigate..t o aleghlaid or persons recei Vvi

Every attorney... shall be entitled to have his name on the panels...u nl e s s
good reason for excluding him...”

That is subsection (2).

This means that the director cannot willy-nilly as suggested: exclude or delete an
attorney from the list, an arbitrary exclusion of any attorney would be subject to
litigation. And lawyers love to litigate, they will do it pro bono for a colleague, and rest
assured that that should not be a problem that the hon. Senator should be concerned
about. And this is confirmed be section 4(3) which provides:

“Wher e aatlaiis dggoiaved tey yny decision excluding him...from the
panels or any of them, he may appeal against the decision to a Judge...”

And we have implemented a further safeguard to ensure the integrity of the
attorney panel list through the amendment Bill when it is added.

Previously, section 4(3) of the Act stated that the decision of the judge regarding
the exclusion of an attorney from the panel list would be final. With the amendment in
this Bill, the excluded attorney now has a right to the Court of Appeal. There are,
therefore, several checks and balances regarding the panel list. So that point of Sen.
Hinds is really a no point whatsoever—[Desk thumping]—that is the point I am
making. It is a non-point.

I was asked, what are the envisaged duties of duty counsel? They are to attend at a
police station or lock-up where a suspect is detained; to give legal advice to a person
detained or charged with an offence; to attend identification parades where required,
make bail applications on behalf of an accused person; represent an accused until such
time as legal aid is granted to him or her under the Act.

Clause 15B(2)(d) of the Bill provides that the director of the authority shall make
arrangements for a duty counsel:

“to provide | egal repr es e n-tthetsuspertns
charged with an offence and where applicable, legal aid is granted to him under
this Act .’
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The question was asked, how and when will legal aid in general be triggered
after the role of duty counsel ends? After the duty of the duty counsel ends,
regular legal aid would be accessible in the traditional way; that is through the
regular channels, for example, by formal applications being made, and other
internal Legal Aid Authority procedures.

10.00 p.m.

Just recently, Mr. President, we debated, in this Chamber, the Administration
of Justice (Indictable Proceedings) Bill. It received unanimous support here, for
which | am grateful. In that Bill, at the early stages, not the sufficiency, at the
initial hearing, matters of the appointment of legal aid and legal aid appointments
are mandated. They are provided for in the legislation. So, Mr. President, that is
not a matter that should bother Senators present.

The question was asked: “ Does t he Bi Hfli fandguimag oa i tlyrée
Chief Parliamentary Counsel has confirmed that the amendment Bill does not
require the three-fifths majority to be passed properly in the Senate.

Sen. Al-Rawi made an incorrect statement in his contribution. Under section
19 of the Legal Aid and Advice Act, a judge can apply for a means test in
criminal matters. Also, the hon. Senator misquoted the subventions available to
the Legal Aid and Advisory Authority. He said that the funds available to the
Legal Aid and Advisory Authority are to meet its operational needs and that the
funds available—in fact, the funds available in fiscal 2011/2012 are not $13.5
million, but rather $18.5 million, hon. Senator, through you, Mr. President.

Hon. Sen. Al-Rawi stated that legal aid should be made available to all
tribunals within Trinidad and Tobago. The consultations with the Legal Aid and
Advisory Authority revealed, however, that the authority does not wish to open a
floodgate in that respect. Legal aid really is about helping people through the
criminal and civil courts; not to extend it to all courts. Once you start extending it
from one tribunal to the other, it will become a costly facility that at this time our
Treasury cannot afford.

However, we are prepared, on this side, to include, as requested by Sen. Elton
Prescott, sC, that the schedule to the Bill be amended to include the Equal
Opportunity Tribunal, as this is a superior court of record like the Environmental
Commission.

Sen. Al-Rawi: Hon. Minister, will you let me clarify one point, rather than
doing it again?
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I thank my colleague, the Minister of Justice, for the clarification. For the
record, the position | raised relative to means testing for criminal cases, | did
preface it by saying that, in theory, the Act provides for the means testing, but
that, in practice, | am advised by the Legal Aid and Advisory Authority that there
is no means testing actually done. That was the first point.

Secondly, the advice was that it was $13.1 million, not $.5 million and | am
grateful for the correction. Thank you, hon. Minister.

Hon. H. Volney: With respect to the query, for fiscal 2011/2012, the Legal
Aid and Advisory Authority requested the subvention of $37 million in order to
cater for the additional fees operationalizing the new legal aid facility.

Of course, we accept that there would be additional costs. | think that the
goodly Sen. Prof. Ramkissoon, if not also Sen. Terrence Deyalsingh, showed how
this will cost more; but at the time of the budget presentation, this Bill had not
been passed and, as a result, the increased fees and operating costs were not
relevant to the budgetary exercise. The Legal Aid and Advisory Authority and the
Minister of Justice, through the Budget Division of the Ministry of Finance,
indicated that once the Bill was passed and additional funds needed, they could be
accessed once a petition was made at the mid-term review in February and March
of next year. So, the funds will be there.

On this side, we do not spend money wildly. We do not even budget for it
unless there is a need for it. In this regard, we await the passage of this Bill, to roll
out of the system. We will use what money we have in the system to see it started
and then we will do as is the correct financial operation and make the request for
additional funding. I am told we will get the money to carry it forward.

I n response t o Sen. Ramkhel awan’ s state
Advisory Authority is not meeting its reporting requirements under the Act—this
is the response of the secretary, who is basically the director—there is a chairman,
who is like an executive chairman, but the secretary runs the administration.

The financial statements of the Legal Aid and Advisory Authority were
previously audited by the Auditor Gener al
authority to source private auditors. Financial statements for the authority have
been submitted up to 2009 t Dhefindnoal Audi t or
statements were supposed to be submitted by the Auditor General to Parliament
without the annual reports, which have since been prepared.
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To come back to Sen. Deyal singh’
who are working late. At 10.07 p.m., there is no upkeep allowance for them or
commuted allowance. They are here; they are working hard and | pay tribute. |
have to be thankful.

This is what they say in regard to your statement that paralegals be used. Yes,
paralegals are very helpful to legal officers in the execution of their functions at
the authority. They do research; they carry out preliminary assessments of
applicants and otherwise generally assist the legal officers.

The authority had two 0JTs as paralegals, who are now at the law school.
Unfortunately, there have been no replacements to date and | am sure that the
Minister of Science, Technology and Tertiary Education will be glad to provide
some new replacements. So there is the use of paralegals. [Desk thumping]

To my colleague, Sen. Verna St. Rose Greaves, who expressed concern that
persons may now, under the amendment Bill be required to pay a fee not
exceeding $500 pursuant to clause 17(b); of course, from $10 advice or advice for
$10, which is a difference, [Laughter] $500 is a steep increase. The section being
amended already provides that the director has the discretion to waive the fee
entirely where the director is satisfied that the person is unable to afford the
payment.

I n response t o Se ibution Rtarking, notwitratanding
short, regarding the change of the financial year, under the present provisions of
the Act, the authority has to prepare two financial statements; one for January to
December under the Act and another, October to September to coincide with the
financial year. According to the secretary, she would be very happy if we were to
change it to the present fiscal period, which is your suggestion.

Sen. Ramkhelawan: Minister, thank you for giving way, but would you be
satisfied that you have six or seven accounts lingering and they cause you to be in
breach of the law in terms of the delivery of these documents to the Parliament, as
is the case now? Secretary notwithstanding.

Hon. H. Volney: Well, I am a lawyer and not an economist or an accountant.
| am a squire, although | do not see the goodly lady across in the press area
tonight. | would like to be able to give you that answer and we will at the
committee stage decide whether we should leave it be for now until we have
thought it out much longer, or whether we can deal with it one time and make
sense of it. Those are some of the matters that have been raised.

S
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| would like to say that the issues about persons being abused at police
stations before the duty counsel system kicks in is a matter that the Ministry of
Justice will be looking at. We will make certain that by bringing the Judges Rules
of 2012 to replace the Judges Rules, I think, of 1965, made by the Minister of
Home Affairs at that time, the Judges Rules will be collated, given all the
pronouncements of the judges over the years, to ensure that when someone is
brought into a police station, they will be treated with at least that modicum of
civic and civil respect so that certain basic standards will be maintained if any
evidence is to go forward to the trial. That will be dealt with by the introduction
of the improved Judges Rules.

On the section 21(4) (c) of t he
il legitimate child”, that can come
that situation in any event. At committee stage, it is something we can gladly look
at.

Having said that, I want to assure hon. Senators that this is a good working Bill. We
can make the adjustments through the amendments, some of which I have circulated. If
there are any other interventions that hon. Senators would like to make at the
committee stage, then we shall be glad to facilitate them, Mr. President.

Having said that, I beg to move.

Question put and agreed to.

Bill accordingly read a second time.

Bill committed to a committee of the whole Senate.

10.15 p.m.

Clauses 1 and 2 ordered to stand part of the Bill.
Clause 3.

Question proposed, That clause 3, stand part of the Bill.

Mr. Volney: Mr. Chairman, I beg to move that clause 3 be amended as circulated:

Delete from t hal awordso “Ahéoemeysand
“Chi edfe”Jutshd words, “and at | east one
and is also nominated by the Tobago

Mr. Chairman: We have circulated it. Have you seen the circular? Do you
have it before you, Senator? | will just give you the opportunity to read that. You
have a question, Sen. Armstrong?

as
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Sen. Dr. Armstrong: | just wanted the whole thing to be read as it would be
in the final—

Mr. Chairman: | see. We will try doing that. Just one moment. | have a
problem. When | read it, therei s a reference to “of” to the
words—{Interruption]

Sen. Prescott SC: Mr. Chairman, may 1?
Mr. Chairman: Certainly.

Sen. Prescott SC: | think what the new amendment should have said is delete
from the woratd saw” A tehdoandnduafitate after the words
“Chief .Justice”

Mr. Chairman: B u t there are no words “Chief Just
Sen. Prescott SC: Yes. In the substantive provision it will now read—
Mr. Chairman: | see.

Sen. Prescott SC: “Four Attorneys-at-law nominated by the Law Association
of Trinidad and Tobago established under the Legal Profession Act or in default
of such nomination by the Chief Justice and at least one of whom has a resident
practice in Tobago and is also nominated b

Mr. Chairman: | see.

Sen. Prescott SC: So that the language of the new amendment should really
have been—

Mr. Chairman:So we are substitutingtla@hii ef Just

Sen. Prescott SC: Substitute after t hfellomng+ds “ Chi ef
“and at .Areyausvith me?nrke new amendment should read, after the
wor ds “Chi ef Justice” t he words and at I
pract i c e Tsthat w theMeistes meant it?

Sen. Ramkhelawan: Mr. Chairman, this would be 3(2)(b).
Sen. Prescott SC: Yes. So 3(2)(b) would now read—
Sen. Ramkhelawan: 3(2)(b) of the substantive Act—

Sen. Prescott SC: 3(2)(b) of the substantive Act will remain unchanged and
you simply add at the end “er pratticepet | east 0
cetera. Sen.Al-Rawi, is that how it is?
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Sen. Al-Rawi: Through you, Mr. Chairman, first of all, may | acknowledge
and compliment—because we often make criticism of this—having received this
afternoon the marked up copies into the parent Act for the consideration of these
amendments. May | extend my very sincere thanks to the hon. Minister of Justice,
through you, and his team for producing that. Even though it is late it still is very,
very, helpful and | compliment him openly on that.

Just to confirm that | do understand exactly what Sen. Prescott has said to be
the proposed amendment, but | am wondering if the hon. Minister could confirm
whether we are on the right track.

Mr. Volney: Yes. That is how—the other matter | think it was Sen. Dr.
Armstrong had asked that in () it should be 10 years as opposed to seven years.

Hon. Senator: If that is possible.
Mr. Volney: Well | do not know.

Sen. Al-Rawi: | am sorry to interrupt the Attorney General if he is about to
start. | understand that at committee stage—and correct me if | am wrong please, |
am really not sure—that we must propose amendments to the Bill. I do not
understand, and | would like to be guided-that we have the ability to propose
amendments to the wider Act because then we would not have been permitted a
debate on the provisions before us. I think we would be constrained in making
amendments outside of the Bill.

Sen. Ramlogan: | concur. In fact, that is the point | was going to make. | do
not think that we can make amendments at large as it were. But we are meant to
confine ourselves to the Bill.

Sen. Ramkhelawan: We could make amendment to the amendment Bill
which will filter back into the substantive Bill.

Sen. Al-Rawi: No. Because, as | understand the rule to be for debate in the
House, you must have had the opportunity to debate the provisions of the Bill. In
fact,ifanewpr ovi si on is put forward, |l understan
to be that you would be permitted a fresh right to debate those provisions under a
Motion or debate.

Sen. Deyalsingh: Mr. Chairman, with regard to the—at least one who has a
practice based in Tobago, it was my understanding when the hon. Minister was
piloting the Bill, he said that that person is to be nominated by the Tobago House
of Assembly.
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Mr. Chairman: Yes.
Hon. Senators: It is there.
Sen. Al-Rawi: It is in these amendments here that they just circulated.
Sen. Deyalsingh: Okay.
Question put and agreed to.
Clause 3, as amended, ordered to stand part of the Bill.
Clause 4 ordered to stand part of the Bill.
Clause 5.
Question proposed, That clause 5, as amended, stand part of the Bill.

Mr. Volney: Mr. Chairman, | beg to move that clause 5 be amended as
circulated:

In the new section 4A( 1) ( b)) , i nsert after the words
words “or such other indictable offence as
negative resolution of Par |l i ament, specify”.

It was felt on reflection, that to open the net to all indictable matters including
those that were triable summarily, would have been a very costly exercise. The
idea was to provide duty counsel for the more serious indictable matters, that is
those triable by judge and jury where the protection would be most needed. That
is why the wording is that it is an offence punishable with imprisonment for a
term of at least 15 years.

Sen. Al-Rawi: Through you, Mr. Chairman, thank you, hon. Minster for the
clarification. I can see the wisdom behind trying to manage the floodgate from a
cost perspective certainly. I am wondering for your consideration again through
you, Mr. Chairman, whether we should be thinking insofar as we may want to
obviate the need of coming back to Parliament from time to time on a substantive
positive motion to perhaps include the ability to have a schedule of offences for
which legal aid could be obtained.

Mr. Volney: About duty counsel.

Sen. Al-Rawi: Sorry, duty counsel. The reason would be that there are so
many—I accept that the duty counsel concept is in its infancy and that we still
have to work out the inter-arching operations between the various arms of
government. But | am sort of cautious that we may be excluding by limitation



774

Legal Aid and Advice (AMDT.)Bill Tuesday December 06, 2011
[SEN. AL-RAWI]

solely to the term of imprisonment, issues which we may consider to be important
issues but albeit carrying lesser jail terms, whether through some anomaly in the
law or something that has a serious consequence but may be one year short of 15
years, 10 years or 12 years or seven years.

So | am wondering—and I do not know quite how this would work out—whether
we could consider, having committed—if we were to look at 4A(1)(b) provide legal
representation for persons detained on suspicion of having committed indictable
offences set out in Fifth-Schedule V, for instance, just as an example, then permitting
the Minister by authorization to amend that schedule. That would allow for the wider
operation and consultation and then that could either come back by way of positive
resolution or by way of negative resolution to the Parliament; positive in the case where
we wanted to actually have a substantive debate on it, or negative to allow for the
fluidity and the development of the concept as we go on.

Mr. Volney: Well, I think through you, Mr. Chairman, that this is a start. It is a
step down from capital because we want to gauge not just the cost but the ability for the
system to work properly. With your help and the help of your colleagues on the other
side, I think that any measure can be passed to amend that in the future if need be. So
that when the time comes if we need to go down and to expand the net further, I would
look forward to your support.

Sen. Al-Rawi: You will certainly have my support, through you, Mr. Chairman.
What I am really fearful of is not that I do not take you at your word Hon. Minister—I
am resting assured that you do mean everything that you say—but the reality is that the
ability to bring amendments sometimes is cannibalized by more competing, by matters
of greater priority and that we may lose sight of this. I think that every government
would have had the best intention to make amendments as fast as they could but
regrettably, it does not happen. I do take note that the last amendments were in 1999
and I am fearful that we could lose sight of it. Is the concept of a schedule that difficult
a concept? And I know we are only in policy considering it.

Sen. Prescott SC: Mr. Chairman, I am only entering into this exchange because [
do find Sen. AI-Rawi * s pr opos al.lhhdofferbdeny sapporhtmthen d a b | e
Minister on the language as he now has it, but it had not occurred to me that there is a
better way to do it. Minister, you could consider whether providing for a schedule is not
going to give you that flexibility. Thank you.

Sen. Ramlogan: Mr. Chairman, this is a matter that caused us some anxiety and
we conferred upon it. The original intention—and the policy of the Government
on this particular provision was to provide legal aid for capital offences and
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minors. We have moved a little but | see the wisdom in what Sen. Al-Rawi is
suggesting because that schedule may come in handy. We have utilized it in other
Acts that we have passed in the Parliament. It is a useful one because apart from
the point the Senator made, one cannot predict what future offences may be
created by Parliament and may make their way onto the schedule. Whereas the
15-year term might be useful the schedule might perhaps be a better way. So what
we will do is we will perhaps insert the schedule—leave it as is for capital
offences—insert the schedule and the Minister can perhaps, by order, put offences
on that schedule as and when necessary.

10.30 p.m.
Sen. Al-Rawi: Thank you, hon. Attorney General. Could I humbly suggest

that we keep it to “indictable offences” a

are some serious offences that we may want to include other than just treason and
murder? | am very conscious that the Minister has interaction with the wider
community in the criminal justice system. | think he is well positioned to receive
their comments. So, ifwecouldf i nd a wording, “ins
to indictable offences” and then

Sen. Ramlogan: The problem is that may open up the net too wide. The
policy position of the Government is that we will maintain it for capital offences.
If we are going to move from that, that requires a significant shift in policy. I
would rather we leave it at the capital offences, and we create that window of
opportunity for the Minister. If Cabinet decides to move from that position, we
can look at it.

Sen. Al-Rawi: Perhaps we can achieve the same purpose with indictable
offences and then your schedule, in fact, limiting it only to capital offences. You
see, indictable offences would be broader and capital offences would be narrower.

Sen. Ramlogan: What do you have in mind?

Sen. Al-Rawi: I f we kept it as, “having
out in the Fifth Schedule” and in
to capital offences, then it could probably work.

Sen. Ramlogan: | think that is an excellent suggestion. | think we can work

tead of C
we coul d
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with that to say, “having committed any

Schedul e.”
Sen. Al-Rawi: Yes.
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Sen. Ramlogan: That is fine.

Sen. Dr. Tewarie: Mr. Chairman, through you, to the Attorney General,
would that cause any problems with the indictable offences Bill?

Sen. Al-Rawi: Put on your mike, sorry. Could you repeat, your mike was off?

Sen. Dr. Tewarie: Do we not have an indictable offences Bill, and would it
then not cause any problems with it?

Sen. Al-Rawi: No.
Sen. Dr. Tewarie: | am simply alerting you.

Sen. Al-Rawi: No, that is sufficiency. All matters that would go there would
follow at the initial hearing.

Sen. Ramkhelawan: Mr. Chairman, through you, to the Attorney General, we
would need to establish that matters on the schedule—we would need to put in a
clause for a ministerial order.

Sen. Ramlogan: Yes.
Sen. Ramkhelawan: Okay.

Mr. Chairman: So, as | understand it, clause 5 in 4A(1)(b) will now read:
“Having committed an indictabl®Istatf f ence as
the formulation?

Sen. Al-Rawi: Yes.
Mr. Chairman: | thought you were doing a separate clause for it.

Sen. Al-Rawi: You could include the words at the end there similar to clause

19(a) for instance, which says, “which may
One moment, do | need?to ¥ee, thehwoh dmay me
of the Minister be amended subject to a ne

Sen. Ramlogan: The proposed wording on the circulated list of amendments
would now read:

In the new section4A( 1) (b), we willte®&l anhd pbe word
words “insert after?”. So insert the words
In the new section4A( 1) (b) insert after the words *“a
“or such other indictable offence as the M

resolution specify.
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Sen. Al-Rawi: Problem, just for your consideration. Under the ejusdem

generis rule, wewould be obliged to interpret ®“or suc
in line with capital offences. So, we may have a problem with it.

Sen. Ramlogan:No, not the way it is phrased “or
you say, “or such other indictable offence
Sen.Al-Rawi:So, i1t is “,o0or such other indictabl

Sen. Ramlogan: Yes.
Sen. Al-Rawi: | think that catches it, yes.

Sen. Ramlogan: Apart from that, you normally need to have at least two
illustrations for the ejusdem generis rule.

Sen. Al-Rawi: Yes, accepted. Thank you.
Sen. Ramlogan: I only have one here. [Crosstalk]

Mr. Chairman: | am going to read what would be the new clause 5A(1)(b)
starting from “having committed a capital
as the Minister may byorder subj ect to negative resolutio
this would read now.

Sen. Al-Rawi: Should we not be putting in a Schedule? You see, the order
itself may float. Sorry, to use the description that way. We could actually set out
in the Fifth Schedule now, if we were to insert a Fifth Schedule, just the two
capital offences that we have. For instance, my question is, do we omit the term
“Fifth ™&chaerd unloet” “cast” to it, but | am jus
approach.

Sen. Ramlogan: | think rather than put it now, it might be wise to have
mature consideration, because there may one of two others like blood crimes and
so on that you may want to include. In addition, if you do it by schedule, in that
way you do not have to come—you can take your time and upon mature
deliberation include a few.

Sen. Al-Rawi: Okay.

Mr. Chairman: We want to add on in that amendme
such other indictable offence as the Minister may by order subject to a negative
resolution of Parliament speci f y . ”

Sen. Al-Rawi: Just a moment!
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Mr. Chairman: You have another amendment?
Sen. Ramlogan: The other amendments to clause 5—
Mr. Chairman: | see, there were others in clause 5?
Mr. Volney: We are through.
Sen. Ramlogan: Sorry, | beg your pardon, we are through with that.
Question put and agreed to.
Clause 5, as amended, ordered to stand part of the Bill.
Clause 6.
Question proposed, That clause 6 stand part of the Bill.
Mr. Chairman: Clause 6 is amended as follows:

A. In the new section 158( 1) ( a) del ete the words “and
where he is a minor” and substitute the
the suspect is a minor, the age of the

B. In the new section 158( 2 ) ( a) del ete the ofwerds *“, W |
Director, di scharges to Duty Counsel’”
appointed an Attorney-at-law and has signed in the appropriate place the
Duty Counsel Certificate in Form 3 of the Third Schedule to signify that
he has discharged the Duty Counsel”

C. In the new section 158( 6 ) del ete the words “the Fir
and substitute the words “a first Di vi
station.”

D. In the new section 15B( 1 0) del ete the words “the Du
represented by any other Attorney-at-l aw” and substitute the w
Attorney-at-l a w” and substitute tdleawvmayords “any

appear on behalf of the Duty Counsel?”

Sen. Ali: Mr. Chairman, in clause 6, my colleague did raise the question of the
financial year, and I think it is an important one. To me, it appears it requires a very
simple amendment to section 12.

Sen. Al-Rawi: Through you, Mr. Chairman, to hon. Sen. Ali, respectfully, I think
that the difficulty in dealing with an amendment like that is, we would not have debated
an amendment in a Bill which related to clause 12, section 12 of the Act. So, we are not
permittedu n d e r Ptlaayentary Practice to actually engage in that form.
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Sen. Ramkhelawan: With respect, and not being an attorney-at-law of the
calibre of my colleague [Laughter] we did debate in the amendment Bill, the
question of amending, and we might have to insert something in the amendment
Bill that refers back to it. I do not think that | am going to win this argument. Let
me say that. [Laughter]

Sen. Al-Rawi: The problem is the circulation.

Sen. Ramkhelawan: | think what | am asking for is, how we can find a way
in the amendment Bill itself to insert an amendment, because we did have a
discussion, a debate on it.

Sen. Al-Rawi: We cannot.

Sen. Ali: To me, it seems so simple to change it now, because all we have to
do— n section 12(1) is tdSepaegqéet3landDéea
12(2) as is and delete 12(3).

Sen. Al-Rawi: We cannot. Even though it is simple, the problem is that the
rule is that the amendment inside of the Bill—sorry, the Bill must have been
circulated with adequate notice, unless a Standing Order is invoked to abridge the
time for the debate upon the Bill as circulated. Even if you make some changes in
a Bill and add new things in, you still have the circulation issue, a notice issue at
law. It is a procedural requirement for debate, and that is the problem. | agree with
you that it is simple. [Crosstalk]

Sen. Beckles: Mr. Chairman, | was going to suggest that the only way that we
can do it is if an amendment is made when it goes to the House. The only
difficulty with that is that it has to come back to the Senate, but | mean that is
very quick, because when the amendments come there is no debate, but you can
comfortably do it, save and except it will take your Bill maybe a week longer.

Sen. Ramlogan: | concur, that is the only way it can be done and we will,
perhaps, have to leave it to the Minister to take a note and consider raising it in
the Lower House, because that is the only way it can be done, and then it comes
back for confirmation. He has taken note of it. It is a substantial historical point
that is going to be of much note and not being a financial analyst myself, but
meeting you halfway as a not so good lawyer, [Laughter] I think we can sort it
out.

Sen. Armstrong: In that case, Mr. Chairman, could you then also consider
my other amendment which had to do with the ten years, if we are going to allow
that?
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Sen. Ramlogan: Sen. Dr. Armstrong, that one is more in the nature of policy,
and I understand why you want it; seven years to ten years makes a difference, but
it is just a minimum of 10 years and, quite frankly, if you are getting someone
with more experience, you are hardly likely to choose somebody with the lesser
experience. The problem with that seniority role in the legal profession is that the
number of years called is not necessarily correct and a true reflection of the
quality and calibre of the lawyer as my presence in this Senate testifies [Laughter]
and, of course, Sen. Al-Rawi, and other esteemed legal luminaries like Sen.
Ramkhelawan.

Sen. Ramkhelawan: Mr. Chairman, the hon. Attorney General has suggested
how my amendment that | am suggesting could take place, but I would like an
undertaking from the Minister that this is what he is going to do, otherwise we
will forget about it and the next time it comes around, | would not be in this
honourable Senate.

Mr. Chairman: | would like to put for consideration before you go to that,
when you look at the question of Standing Order 53(6), it talks about any
proposed new clause shall be considered in a certain way and, of course, we do
have a new clause before us. It seems strange, to me, that you could allow a new
clause to be introduced that has not been debated, if you were to follow the
principle that Sen. Al-Rawi talked about, but yet not be allowed to make an
amendment to a section which, in this case, of course, refers to changing a date in
terms of the financial year.

10.45 p.m.

lThave not | ooked up in May’s about what Se
to me you could bring in a new clause, but you cannot amend a clause that pre-existed.

Sen. Al-Rawi: What standing Order is that?
Mr. Chairman: 53(6) on page 51. [Interruption]

Sen. Al-Rawi: Chairman, I understand that clause, again, not welded to any
position, but in terms of understanding the language of it, to be a clause substituted for
something which is not agreed, but upon an issue where there has been circulation of
notice of the thing. The problem that I see, even though we are dealing with something
so simple and we would love to all slip in, is that the Bill as circulated and debated
today does not include an amendment to the financial year end anywhere on the face of
it, so it could be objected to from that basis. It is something clean out of the scope
of the Bill.
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I understood 53(¥) htac lheedeaxliircg | @it teld*, a
i n resyechtasofbe‘en disall owed and.la new pos
think there is a distinguishing feature there. [Interruption]

Sen. Ramlogan: Mr. Chairman, on the Government side we are quite happy
to make this amendment. If we have the cooperation of the Opposition, we will do
so here. This is not a provision that would affect the rights of anyone, so it is
unlikely to be the subject of any legal challenge or anything. It is really an
administrative and legal imperative, it would seem, that would assist in the
financing of the Legal Aid Authority.

Sen. Al-Rawi: May | just out of caution suggest that we could, if we were to
come out of committee, approve the procedure in whatever fashion is required by
one, moving and agreeing to the waiving of the notice under the relevant Standing
Order for that particular position, and then laying the issue and having it dealt
with. It could be done that way. If you really want it to be correct, that is the way
it ought to be done. | do not think it is an issue which would be challenged per se.
If it is, then we can always come back and fix it.

Sen. Ramlogan:“* What yuh going to challenge it toc
my lawyer came out of the tail end of the budget that really ought not to have
been given to the Legal Aid?”

Mr. Chairman: I think the House has the right unanimously.

Sen. Ramlogan: If we do it unanimously—I would like to invite my friends in the
Opposition to support us in dealing with this unanimously in the public interest.

Sen. Al-Rawi: No difficulty there, we agree.
Mr. Chairman: We will deal with that when we come to new clause 6.

Sen. Ramlogan: Yes. I am just inviting the goodly Senator in the meantime if he
wants to draft something and put his legal acumen and skills to good use it in the
meantime. We will welcome it.

Mr. Chairman: That is item six in the list of amendments circulated.
Sen. Al-Rawi: Sorry, Mr. Chairman, you are going a little fast, one moment.

Sen. Ramlogan: While Sen. Al-Rawi is reading, I want to place on the record our
gratitude and appreciation to Sen. Prescott SC on the Independent Bench for his
practical suggestion with respect to 15(B)(2)(a) and the removal of the need for leave of
the director, in a case where alternative arrangements have been made.



782

Legal Aid and Advice (AMDT.)Bill Tuesday December 06, 2011

Sen. Al-Rawi: Can | just ask through you, Mr. Chairman, to the hon.
Minister. 1 am comfortable with the amendments, first of all, as circulated, and
just keeping now to clause 6 of the Bill which relates to 15(B) to be inserted. It
reads at 15(B)(1):

“Where a suspect is det ai n polcestatiom e
shall, as soon as possible inform

My difficulty here is that you may not necessarily be in a police station, and
the issue of who is detaining you becomes a live issue. I am wondering, and | am
hopi ng f or Ssassistancdandanyoneclsetof conrée, whether there
is any alternative language to 15(B)(1):

“Where a suspect is detained, t he
he has been detained” for i nstance,

We do not have a definition of police station in the Bill per se, and we do have
a position where you can be detained by the army or customs or anyone else and
you may not necessarily have an officer in charge. We actually ran into this issue
in court very, very recently when the judge of the High Court was wondering
whom to address a writ to and who to address the production of a person detained
should be. In that instance, in fact, the honourable judge had to address his notice
to the Minister of National Security as opposed to the Commissioner of Prisons,
and there came a live debate. So | just want to be careful about the language
there.

Sen. Ramlogan: The difficulty is that in any alternative scenario, whatever
the permutation may be, eventually you have to take the person to a police station,
because under the Police Service Act it is only a police officer that could detain,
charge, do fingerprinting and so on. In those circumstances, in the case you
mentioned, the Minister of National Security being the line Minister with
responsibility for all the national security agencies that would have law
enforcement powers, he would be the proper person and the obvious person | dare
say to name. So the learned judge got it right.

The reason we phrase this as the senior officer in charge of the police station,
is because, depending on any time of the day, night, any time or a period of crisis,
whether it is Carnival and you are pulling out the troops, you may have a
sergeant, a corporal who is acting sergeant or a corporal even, but we wanted to
not specify the rank to cater for that. In terms of the alternative scenario, they
would have to convey the person to the nearest police station, as soon as possible.
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Sen. Al-Rawi: | was trying not to inflame the issue. What | was driving at to
be a little straight was that for instance under the state of emergency we had a
position where you would have had detentions other than by the police, in a
circumstance like that and in preserving the whole equality of treatment and
fairness and positions, you may very well find yourself, in particular under the
Anti-Terrorism Act. If we use another example other than the sensational one, you
may have a position where you do not actually have a police officer holding you,
and sometimes police can be a bit difficult or people who are detaining you can be
di fficult and say, “Well, | ook, I
here.?” I am s ur e.We dreddoking here realbytto provide
duty counsel to suspects who have been detained, regardless of who detained
them. | am just fearful and asking us to consider—I am willing to hear all views—
are we excluding ourselves from people who may detain you other than the
police?

Sen. Ramlogan: It is a good example. Under the former administration I
remember representing someone charged under the Anti-Terrorism Act, a gentleman
by the name of Inshan Ishmael, who was having certain rallies against what he
perceived to be oppressive policies. When the person is detained, regardless of whether
you send the army or the police, they must take them to the police station; so ultimately

am not

you have to take them to the police station. The pol i ce are the

rules would administer the caution, warn you about your right against self-
incrimination, but the idea is if you widen the scope there, the very mischief you are
trying to prevent, it may open up a back door for it to creep in. Other people may feel,

“l have the power to det ai n, powentadetainh i s

and my power to inform duty counsel outside of the Trinidad and Tobago Police
S e r v Tha ienotSomething you might want to countenance.

Sen. Deyalsingh: If you remember, AG, in the anti-gang legislation the term
“pol i ce oerdveryowsde iriterpretaaics, to gnelude Customs and Excise and
a whole host of other people classified as police officers. Would that impact on this if
somebody in Customs and Excise, a customs officer, would have detained somebody?

Sen. Dr. Balgobin: Could I just say something here? As I understand it guys, in a
normal properly functioning democracy, only the police have the powers of arrest and
detention. Where that privilege, that right or that power is given to Customs and Excise
officers, they must carry them to a police station. They do not carry you to Customs
House. They are specifically endowed with the powers of arrest in certain
circumstances for certain rules, but with any detention at all, you have to take
them to a police station.
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| agree; | have listened to the discussion but I would be very concerned about
us giving other agencies that right. | think that is something that should be very,
very much left with one body of persons.

Sen. Prescott SC: | have an experience from another place, and my
recollection was that it was a senior police officer who told us this, that there are
such thingsaspol i ce post s, which do not
s t at Sothercurrent amendment may exclude a person being held at a police
post. That is only the prelude to what | want to say. There are such things as
police districts, | think; therefore if the suspect is held whether in a caravan or in
my house, the police district that | am in is led by a senior police officer. Maybe
the amendment <could read, “the se
which the suspect is detained.”

Sen. Ramlogan: The problem here is that you really want to cater for 24/7—
365 days a year—that is why we phrased it like that, because you want to protect
the rights of the accused, and you want to do it in a meaningful, efficient and
practical manner.

When you hold someone on a Carnival Monday, and there is a corporal who is
in charge of the police station, if he has to go to look for any First Division
officer, far less somebody in charge of the district, that person may be at another
station making the call or attending to three others, it becomes very unworkable. |
think the senior officer in charge of a police station at minimum could be a
sergeant.

Sen. Prescott SC: The only question is: Is it a police post?

Sen. Ramlogan: The police post one, | accept that one. That | think is a valid
point, and it is one that we would have to take into account.

Sen. Dr. Balgobin: So a police post is not a police station?
Sen. Ramlogan: | was about to ask the Minister about that.

Sen. Al-Rawi: But you can be detained in a place other than a station is the
point, so we are really on the issue of where.

Sen. Prescott SC: Valencia has a police post, but not a station.

Sen. Al-Rawi: The difficulty inside of here is the two things: where you are
being detained and alsothef act t hat “as soon as
the urgency for instance when someone is—

Sen. Ramlogan: No, that is a different point.

fit with
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11.00 p.m.

Sen. Al-Rawi: | know, but | am just saying, the two things inside of there, if
we look at the mischief rule in terms of drafting, the two things inside of there is,
one, where you are detained, and two, the fact that we have no prescription of
sayi ng, “Look, within 24 hours or
there.®* As soon as pauige sonvbylthe dnxiety of ¢hs approacit. |
am not saying we need to address it but those are the two things that are bugging
me in my mind right now.

Sen. Ramlogan: | f we can deal with just

wi t hin

t he

soon as postshieblfei"r,stbuotneon can we not

station” or ®“other place”?
Sen. Al-Rawi: Yes.
Sen. Tewarie:Or “simil ar facility”.
Sen. Ramlogan: Or “ ot her pl ace”.
Sen. Balgobin: Then you open it up for them to detain you anywhere.
Sen. Al-Rawi: No, but only by police.
Sen. Ramlogan: Well, it is the senior officer, so it means that, you know—
Sen. Balgobin: Is there a difference in definition—
Sen. Ramlogan: | beg your pardon.

Sen. Balgobin: Is there a difference in definition between a police station and
a police post?

Sen. Ramlogan: Well the Minister—
Sen. Balgobin: That is what we need to clarify.

Sen. Prescott SC: We were told that—for example Valencia, which you
might flash past easily and think it is a police station, it is a police post, and it is
therefore within a district—

Sen. Al-Rawi: “Or ot her pl ace”, does it

Sen. Prescott SC: Uh?

you
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Sen. Al-Rawi: “Or ot her place” is a wonderful i ns
being interpreted correctly because you have given at least an alternative.

Sen. Ramlogan: All right. These are very useful points. The word “officer
Sen. Balgobin, to answer your question is not defined in this Act, so you are right
about the point you are making. So i f we say, “Where a suspe
senior potweclel onfd,i c'egé€ni or officer in char

ot her . Ypuse€e”
Hon. Senator:—of detention.

Sen.Beckles:1 f you say—“other place”

Sen. Ramlogan:1 f we put senior pokice officer?”

Sen. Beckles: We | | it owi | take care of the pol i«
of detention”, it. will take care of the po

Sen. Al-Rawi: Yes, or anywhere else—

Sen. Beckles: Just in east here, Valencia post, you have Malabar post, you
have Santa Rosa, in those three little areas, and they detain people there all the
time—

Sen. Ramlogan: Yes.
Sen. Beckles:—for days.

Sen. Ramlogan: We | | i f we say, “Where a suspect
police officer in charge. of the police sta
Sen. Beckles: We Il | , “ot her place of detention”
Sen. Ramlogan: Or “ ot her pl ac. A&llrght? | tHikktha&wii i on” , yes

solve the problem.
Sen. Ramlogan: Sen. Prescott Sc, is that all right with you?
Sen. Prescott SC: That seems quite good.
Sen. Ramlogan: Sure.

Mr. Chairman: So the question is that in addition to the amendments being
circul ated, t hat t hee a suspevt is fletified 3 genio) reads,
police officer in charge of the police sta
continue as before.

Question, on amendment, put and agreed to.
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Sen. Baptiste-McKnight: No, Mr. Chairman, there are other parts of 6—
Mr. Chairman: Yes, we went all through them.
Sen. Ramlogan: A little too fast.

Mr. Chairman: The whole thing is before the Senate at this point. The
question is relating to all the amendments in clause 6. You need more time,
Senator?

Sen. Baptise-McKnight: No, no, no!
Sen. Al-Rawi: Just to reflect in light of the amendments that we made upon

subparagraph (6): “ The Director shall forward a <cop
Certificate to the suspect, the Duty Counsel, the First Division Officer and to the
Commi ssioner of Police.?”

Sen. PrescottSC: The “First Division Officer of t h
Sen. Al-Rawi: Okay.
Sen. Prescott SC: And that could remain as is.

Sen. Al-Rawi: Okay, thank you. Last point, last point. Mr. Chairman, through
you again, and | am sorry, this is a long clause and there were a couple other
points and the difficulties flipping between the Bill and the parent Act.

On page 5, subparagraph (10) of clause 6 which is 158 subparagraph (10). “© A
Duty Counsel shall not, without the leave of the Director, discontinue his
provision of legal representation for a suspect while the relevant Duty Counsel...
is in force, but the Duty Counsel may be represented by any other Attorney-at-
| a wNow | know that this looks very familiar from the parent Act, but
[Interruption] pardon—

Mr. Volney: It has been amended—
Sen. Al-Rawi: Oh, I see.

Mr. Chairman:“ any ot h eatrlaw Adytppear ondehalf of the Duty
Counsel”, is what it now says.

Sen. Al-Rawi: | am sorry, | had not seen the circulated amendment—
Mr. Volney: Tired! Tired! We are all tired.

Sen. Al-Rawi: Not tired, it is just so many papers and terms. So just let me
catchthat—a nd, “ any attl mewr mAatyt arprpeeyar on behal f .7
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Sen. Ramlogan: Yes.

Sen. Al-Rawi: Good. Because | was going to draw reference to the Legal
Profession Act which this would run contrary to. So, thank you.

Question put and agreed to.

Clause 6, as amended, ordered to stand part of the Bill.
Clause 7.

Question proposed: That clause 7 stand part of the Bill.

Sen. Al-Rawi: Mr. Chairman, thank you. Clause 7 proposes if we look at the
marked-up copy, it proposes (a) and (b). And if we could just flip to our marked-
up copy we will see it deals with section 17; one, there is an amendment to

subsection (1) we strikeof f “wi t hin three months”, and
Bi I | i tself says, Section 17 is amended
mont hs” and two, by “repealing section 2”7
Sen.Ramlogan:“  repealing subsection (2)."7

Sen. Al-Rawi: “ ¥ repealing subsection (2). We will have to put into this Bill
and by renumbering (3) as (2), just for the terms of the Bill. It is in the marked up
copy but it is actually not in the Bill itself. It will be?

Sen. Ramlogan: Normally when you are revising those things we do not need
to put it.

Sen. Al-Rawi: Because we have done it in other places so | did not know if
we needed to put it.

Sen. Ramlogan: No, you do not need to.
Sen. Al-Rawi: Okay. Much obliged, thanks.
Question put and agreed.
Clause 7 ordered to stand part of the Bill.
Clause 8 ordered to stand part of the Bill.
Clause 9.
Question proposed: That clause 9 stand part of the Bill.

Mr. Volney: Mr. Chairman, | beg to move that clause 9 be amended as
circulated.
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9. A Afterthewor d “24” insert the words “(1)".

B. Insert the following new subsection:

“ (' 2Ah approval given by the Director under subsection (1) shall be ratified by
the Authority at its next meeting.

Question put and agreed to.

Clause 9, as amended, ordered to stand part of the Bill.
Clauses 10 to 20.

Questions proposed: that clauses 10 to 20 stand part of the Bill.

Sen. Al-Rawi: Just one moment with respect to clause 10 and it may be just for
reference to the hon. Minister.

Sen. Ramlogan: We held our breath collectively.
Mr. Chairman: Yes, Sen. Al-Rawi.

Sen. Al-Rawi: Just one moment, section 25(1)(e).
Sen. Beckles: Clauses 10 to 20.

Sen. Al-Rawi: I know but clause 10 amends section 25, and I had a concern over
25(1)(e).
Sen. Ramlogan: We did not debate that though?

Sen. Al-Rawi: No. It would have been to ask the hon. Minister to hold on to a note
perhaps but if anything I will come back to it. Let me not hold us back to quickly. I will
look for the points, and if we could move ahead.

Sen. Ramlogan: That is a very good suggestion. [ Laughter|

Sen. Al-Rawi: Thank you. We missed you all day and now you are here rushing us
along you know.

Question put and agreed to.
Clauses 10 to 20, ordered to stand part of the Bill.

Clause 21.
Sen. Prescott SC: Mr. Chairman, I am sorry to do this, but I am a little concerned
in 20(a)lA, t hat the correct verb in |line 3

c | ai m®&hd is wherd' I usually call on Sen. Dr. Tewarie. I think it should be * 1.s ”

“ Pr o c efalidgi withgn ghe jurisdiction of the Petty Civil Court in which the

|l i qui dated damages <c¢cl aimed is not | ess
really a singular noun you know.
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Mr. Chairman: Can we take 10 to 19 first and then come back to 20?
Sen. Prescott SC: Yes, | am sorry. Thank you though.
Clauses 10 to 19, ordered to stand part of the Bill.
Clause 20.
Question proposed: That clause 20 stand part of the Bill.

Mr. Chairman: The question is that clause 20 be amended at paragraph 1A
by substituting the word “is in place of

Question, on amendment, put and agreed to.
Sen. Al-Rawi: Are we dealing with clause 20?

Mr. Chairman: That is what we are dealing with right now, yes, with the
amendment suggestedby Sen. Prescott, of *“is” to

Sen. Al-Rawi: Okay, clause 20 that we are dealing with here deals with the
amendment to the First Schedule, and relative to First Schedule, Mr. Chairman, I
wondered whether the hon. Minister would consider that—and this is really a policy
consideration. The Third Schedule—we have two points. We have the addition of a
Fourth Schedule which provides for $1,000 for a duty counsel, those are the fees for
duty counsel. And we have a First Schedule and Second Schedule. Now, under the Act,
section 19A—which was a 1999 amendment inserted into the parent Act, and section
20(2), I think it is, yes, section 20(2), permit, very sensibly, the Minister by order,
subject to negative resolution to amend fees. What we would have done is that we
would have removed any form of reference for the Minister, to amend the fees for duty
counsel because we have no provision for that inside of the Act.

So, in looking at the First Schedule and Second Schedule I was concerned: where
was I going have the ability to allow the Minister to amend, from time to time, by order
subject to negative resolution the fees for duty counsel, because we do not have a
similar provision for amendment as we do for section 19A and section 20(2) as we have
in the parent Act. That is point one.

Point two, which is a policy point, is that we have raised in the context of the
debate and the hon. Minister did properly in his wind-up reflect upon the need to not
have a floodgate opened too wide and that attorneys can sometimes abuse the system,
and we used the example of the horrible Naipaul Coolman case. But I do know for a
fact that the Legal Profession Act in particular the mandatory sections in the
schedule—I think it is Part B, section 10, provides in the Legal Profession Act that
you can have a reference to, if | can read that:
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“An At-dt-lbaweyhall not charge fees that are
And it says:

“I'n determining the fairness and reasonal
may be taken into account:

() the time and labour required, the novelty and the difficulty of the
questions involved; and the skill required to perform the legal service
properly;

(b) the likelihood that the acceptance of the particular employment will
preclude other employment by the Attorney-at-law;

(c)the fee customarily charged in the | oca
(d) the amount, if any, involved,

ethe time | imitations..;

® ..

@ ..

(hy.scale of fees.prescribed by the Law As
11.15 p.m.

Now, what | am concerned about is that we do have a genuine complaint by
the Legal Aid Advisory Authority, telling us—and we have seen in that Naipaul-
Coolman case, in particular, that we cannot get the equality of arms principle
achievement because defence counsel are not willing to work in a trial, where
there are 12 people, for example. An d , al beit that I accept t
statement that the criminal attorneys appearing as defence counsel only need to be
on their feet one person at a time; I think it would be critical and fair for one of
the 12 attorneys to be on their | egs whils
to be there”, f ovoirdireossome otherassue whiehlwautdi ve t o a
hel p the prosecut i o3o wemafe goinfpteimpact pdniaent ' s def
time consideration issue.

Now, the policy point in that very long run-up to the wicket is, is there some
way of including in the schedule a formula to allow the Legal Aid Advisory
Authority itself—p er hap s, even with +domefoniohi ster’ s i
discretion for it to be able to give an amount in its discretion which can later be
certified by the judge? You see, the $30,000 maximum that we are going to have
for capital offences, for instance, in this Bill, just may not hack it and we will end



792

Adjournment Tuesday December 06, 2011
[SEN. THE HON. E. GEORGE]

up with a difficulty in the carriage of justice. So, the question is, is there any way
to include—and I do know that the Legal Aid Advisory Authority had asked for a
cap of about $150,000 maximum, in its discretion, to be able to give to cases that
are seriously complex or fit within the realm of Part B section 10 that | just read
out for you from the Legal Profession Act?

Mr. Volney: This is a policy matter at this time and | do not have the
authority to go outside, without going back to the Cabinet, to take such a decision.
It is being considered and at this point in time this is the policy position of
Government.

Sen. Al-Rawi: Okay, | would accept that. 1 would just only encourage the
Minister, insofar as you have the discretion to deal with the amendment of fees,
perhaps, to look at a reformulation of the First Schedule and Second Schedule, to,
perhaps, give the legal authority that position. But, secondly, on the point of the
duty counsel, we do need to factor a way to amend their fees and to give the
authority in the body of the Act to the Minister to amend their fees for the duty
counsel from time to time by order subject to negative resolution.

Mr. Volney: Yes, we are looking at that.
Sen. Prescott SC: Mr. Chairman, in the circumstances—

Sen. Ramlogan: Sorry, Senator. With respect to the review of the revision of
duty counsel fees, | think that is a valid point and what we would like to propose,
Mr. Chairman, if we go back to section 158, which really is, I believe, clause 6 of
the amendment Bill, we would like to insert a subsection (13) to 15B and
subsection (13) will read—so this will be subsection (13) to 15B—* TelMinister
may, by Order subject to negative resolution of Parliament, amend the Fourth
Schedul e.”

Sen. Al-Rawi: Thank you.

Sen. Ramlogan: Otherwise that could lead to stagnation and create the very
problem that we are now trying to solve with respect to legal aid and people not
wanting to do duty counsel work, if we are not committed to flexibly and
efficiently resolve and revise those fees.

Mr. Chairman: We would mark the spot, Attorney General. We would come
back to it.

Sen. Ramlogan: Thank you very much, Mr. Chairman. | am much obliged.
Question put and agreed to.
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Clause 20, as amended, ordered to stand part of the Bill.
Clause 21.

Question proposed: That clause 21 stand part of the Bill.

Mr. Chairman: Minister, you had a proposal?

Mr. Volney: No, we are not making any proposal.

Mr. Chairman: | thought you had circulated—

Sen. Al-Rawi: Sorry, the strike-off of management to the Environmental
Commission and the equal opportunity amendment?

Sen. Ramlogan: The management commission, one—the first part of the
circulated amendment with respect to the management commission, yes, we can
proceed with that. The second one we are not minded to proceed with it.

Mr. Chairman: S o , it woul d read: “proceedings I
Commi sssi on”

Sen. Ramlogan: Environmental Commission.

Sen. Al-Rawi: In any event, you have the ability—when you get your policy
approval you can add to it by way of an amendment—

Sen. Ramlogan: Sure.

Mr. Chairman: There is no amendment to the clause.

Sen. Al-Rawi: Todelete® Management

Mr. Chairman: Oh |, y ou want t o —deHnevtier oh Mantgk me
Commi ssion”

Sen. Ramlogan: Yes.
Sen. Prescott SC: Are you adding the equal opportunity tribunal?
Sen. Ramlogan: No.

Mr. Chairman: The question is, that clause 21 be amended by the deletion of the
word “Management ” .

Question put and agreed to.

Clause 21, as amended, ordered to stand part of the Bill.
Clause 22.

Question proposed: That clause 22 stand part of the Bill.
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Mr. Volney: Mr. Chairman, | beg to move that clause 22 be amended as
circulated:

22A In item 2(a) of the new Form 3 delete
Director, discharges the Duty Counsel ” and substitute t
appointed an Attorney-at-law and has signed in the appropriate place
bel ow to signify that he has discharge

B Insert at the end of the Certificate the following:

“Thi s i s t,o the sugpdctiparent or guhrdiah of the suspect have
appointed an Attorney-at-law and hereby discharge the Duty Counsel named
in this Certificate”.

Question put and agreed to.

Clause 22, as amended, ordered to stand part of the Bill.
Clause 23.

Question proposed: That clause 23 stand part of the Bill.

Mr. Volney: Mr. Chairman, | beg to move that clause 23 be amended as

circulated.

23 Del ete the words “not more than one tho
words “not | ess t han moratlan twolthousasda nd dol | a
five hundred doll ars”

Question put and agreed to.

Clause 23, as amended, ordered to stand part of the Bill.
Clause 6 recommitted.

Question again proposed: That clause 6 stand part of the Bill.

Mr. Chairman: We want to consider the introduction of a new subparagraph
(13) where at the end of the new 158 would read:

“The Minister may, by Order subj ect t o |
amend the Fourth Schedul e.”

Question put and agreed to.

Clause 6, as amended, again ordered to stand part of the Bill.
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New clause 2.

Clerk: Insert after clause 1, the following new clause:
“Act i nc on3This AcesimH have effect even though
with Constitution inconsistent with sections 4 and 5 of the
Constitution”

and renumber clauses 2 to 5 as clauses 3 to 6.

Question proposed: That the new clause be read a second time.

Question put and agreed to.

Question proposed: That the new clause be added to the Bill.

Question put and agreed to

New clause 2 added to the Bill.

Clauses 2 to 5, renumbered clauses 3 to 6, ordered to stand part of the Bill.
New clause 7.

Clerk: Insert after clause 6 as renumbered, the following new clause:

“Secti on 172Section12(1) of the Act is amended by
Amended deleting fhecevodnddrs” “ 31
substitutin"Getphe mberds

and renumber clauses 6 and 7 as clauses 8 and 9.
Question proposed: That the new clause be read a second time.
Question put and agreed to.
Question proposed: That the new clause be added to the Bill.
Question put and agreed to.
New clause 7 added to the Bill.

Clauses 6 and 7, renumbered clauses 8 and 9, ordered to stand part of the
Bill.

New clause 10.
Clerk: Insert after clause 9 as renumbered, the following new clause:

“Secti on 2 110. Section 21 of the Act is amended
amended

1] 30
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(a) in subsection (3)—

(1) in paragraph (a), by deleting the words
“or section 24(1)(a)”; and

(i) in paragraph (b), by deleting the words
“or section 24(1)(b)";

(b) in subsection (4) -

(i) in paragraph (b), by deleting the semi-
colon and substituting a full stop; and

(i) by del eting paragraph (c)
(c) in subsection (5)—
(i) in paragraph (b), by deleting the words

“or section 24(1)(a)”; and
(i) in paragraph (c), by deleting t he wor ds *“ ,
24(1)(b)”

and renumber clauses 8 to 23 as clauses 11 to 26.
Question proposed: That the new clause be read a second time.
Question put and agreed to.

Question proposed: That the new clause be added to the Bill.

Question put and agreed to

New clause 10 added to the Bill.

Clauses 8 to 23, renumbered clauses 11 to 26, ordered to stand part of the Bill.
Question put, That the Bill, as amended, be reported to the Senate.

Sen. Ramkhelawan: Mr. Chairman, may I ask a question of the Attorney General?
Is there anything that we have to put into the amendments that would require us to have
a three-fifths majority in this vote, because the substantive Act required a three-fifths
majority?

Sen. Ramlogan: No, we do not think so.

Sen. Ramkhelawan: I am just putting on the record that we vote correctly.

Sen. Ramlogan: Everybody would support.

Sen. Ramkhelawan: No, but if you need a three-fifths you would have to go for a
division, which is a different thing. [Interruption]
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Sen. Ramlogan: We will call for the division out of an abundance of caution, just
to be on the safe side.

Sen. Al-Rawi: Mr. Chairman, just through you—{nterruption]—no, it is on the
three-fifths point. I do think out of caution that probably we ought to, because the
provision for duty counsel, one could probably argue—and I am sure Sen. Prescott SC
could help me here—that duty counsel being provided for certain categories of persons
falling under the law as opposed to others, may potentially affect section 4 and section
5 rights insofar as the equality of treatment may be concerned. I do not know if you
have considered that point?

Sen. Ramlogan: But you see, legal aid was never available for everybody and it
never will be.

Sen. Al-Rawi: True, but the concept of—have you researched the point on duty
counsel provision for equality points?

Sen. Ramlogan: It is a point we had raised—I had raised it at the LRC, but the
considered view of all the members was that it would not be required because it is not
something the State is offering as of right to everyone, really, it has always been
something that is offered only for certain—

Sen. Al-Rawi: Right! Correct, but in the passage of the 1976 Act they took the
precaution to take, pursuanttosect i ons 2 and 3 of the Constit
Constitution, they took a three-fifths vote, so you may find yourself in the
position of the equal opportunities challenge and the Surratt cases where you may
want to have out of caution a division to demonstrate the three-fifths clause.

Sen. Ramkhelawan: Mr. Chairman, | think we have agreed that, | think, out
of an abundance of caution—

Sen. Ramlogan: Well, what we would do—Ilook, in the interest of saving
time—out of an abundance of caution, we would put in the relevant section and
we will call for a division.

Sen. Al-Rawi: Excellent.

Sen. Ramlogan: Mr. Chairman, can we just insert the section and the
Preamble.

Mr. Chairman: We have to insert it now though, before we move to the
Senate. [Interruption]

Sen. Ramlogan: Yes.
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11.30 p.m.

Preamble.

Question proposed: That a Preamble be added to the Bill.

Preamble

Insert the following before the enactment clause:

“WHEREAS it is enacted inter alia by subsection (1) of
section 13 of the Constitution that an Act of Parliament to
which that section applies may expressly declare that it shall
have effect even though inconsistent with sections 4 and 5 of
the Constitution and, if any Act does so declare, it shall have
effect accordingly:

And whereas it is provided in subsection (2) of the said
section 13 of the Constitution that an Act of Parliament to
which that section applies is one the Bill for which has been
passed by both Houses of Parliament and at the final vote
thereon in each House has been supported by the votes of not
less than three-fifths of all the members of that House:

And whereas it is necessary and expedient that the
provisions of this Act shall have effect even though
inconsistentwiths ect i ons 4 and 5 of

Question put and agreed to.
Preamble added to the Bill.
Certification clause.
Question proposed: That a certification clause be added to the Bill.

New
Parliamentary

Certificate

Delete the Parliamentary Certificate at the end of the Bill and
substitute theute the following new Parliamentary Certificate:

“Passed in the Senate this
Clerk of the Senate

IT IS HEREBY CERTIFIED that this Act is one the Bill for which
has been passed by the Senate and at the final vote thereon in the
Senate has been supported by the votes of not less than three-fifths
of all the members of the Senate, that is to say, by the votes of
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................ Senator

Clerk of the Senate
I confirm the above.
President of the Senate
Passed in the House of Representatives this day of
,2011.
Clerk of the House

IT IS HEREBY CERTIFIED that this Act is one the Bill for which
has been passed by the House of Representatives and at the final
vote thereon in the House has been supported by the votes of not
less than three-fifths of all the members of the House, that is to say,
bythevoteso f  ............. members of the

Clerk of the House

I confirm the above.

Speaker. ’

Senate Secretariat
Question put and agreed to.
Certification clause added to the Bill.

Question put and agreed to, That this Bill as amended be reported to the
Senate.

Senate resumed.
Bill reported, with amendment.
Question put, That the Bill be now read a third time.

The Senate voted: Ayes 25
AYES

George, Hon. E.
Ramlogan, Hon. A.
Sandy, Hon. Brig. J.

Bharath, Hon. V.

St. Rose Greaves, Hon. V.
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Tewarie, Hon. Dr. B.
Karim, Hon. F.

Ramnarine, Hon. K.
Maharaj, Hon. D.
Moheni, Hon. E.
Dyer-Griffith, Mrs. N.
Oudit, Mrs. L.
Abdulah, D.

Maharaj, D.

Baynes, T.

Beckles, Ms. P.
Henry, Dr. L.
Al-Rawi, F.
Deyalsingh, T.

Ali, B.

Ramkhelawan, S.
Baptiste-Mc Knight, Mrs. C.
Balgobin, Dr. R.
Prescott SC, E.
Armstrong, Dr. J
December 07, 2011
Question agreed to.

Bill accordingly read the third time and passed.
ADJOURNMENT

The Minister of Public Utilities (Sen. The Hon. Emmanuel George): Mr.
President, | beg to move that this Senate do now adjourn to Monday, December
12, 2011 at 1.30 p.m. We will debate on that day a Motion brought by Sen. Al
Rawi having to do with the negativing of the Civil Proceeding Rules, and if we
complete that in good time, | expect that we may go on to debate the
Deoxyribonucleic Acid (DNA) Bill, 2011.

Sen. Beckles: He wants to do the Motion on the Adjournment?
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Hon. Senator: Yes.

Sen. Beckles: Mr. President, | just want to make an enquiry, please. | am
hearing something about the Motion on the Adjournment being done. | do not
know whether that is so.

Mr. President, if you have had Motions on the Adjournment since the month
of September, how is it possible that just casually tonight we are going to do
Motions on the Adjournment without any notice, casually?

| have four Motions on the Adjournment and have never been advised at any
point in time since then, and then with nothing at all they are going to be done
tonight. | mean that is remarkable.

Sen. The Hon. E. George: Mr. President, the Motions on the Adjournment
are listed in the Order Paper for debate today. And you see—I want to point out
that—they are listed on the Senate Procedure Papers for today. They are here and
you see—[Crosstalk] Mr. President, one never knows if you are coming or going
with the Opposition, because a couple of weeks ago we had the Minister of Health
come to this honourable Senate—about three weeks ago, because there were two
Motions moved by one of the Senators on the Opposition—I think it was Sen.

Hinds. We went behind the Speake r * s Chai r t o Wewe eadys s

to answer both questions, and Sen. Hinds had posed the questions.

So behind the Sp-elaktyng tsget Geha@angemeniathatd

we are going to answer the question and he refuses to answer. He s ai d, “ |
to ask the one that the Minister of

Minister has taken his valuable time to come here, you have posed the question, how

can you say that you are not ready? It is you whoposedthequ e st i on and

When we see it we prepare it. So he walked away from me three times and I called him
back and he refused to debate the question.

Here again, we have prepared—because the questions have come up and they are
ready for today. So what is the issue of an arrangement and a discussion and a debate
and a consultation? We are ready to answer these questions and we have been ready for
a couple of weeks now. My colleague Sen. Brig. Sandy is ready to answer and the
other Ministers are ready to answer—Muinister Fazal Karim is ready to answer.

Sen. Beckles: Mr. President, | really hope that you can assist in these matters
because | have had four Motions on the Adjournment. This is the first time that |
am hearing that the Government is ready at 11.39 p.m. First time | am hearing.
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Mr. President, you would recall, 1 filed a Motion on the Adjournment last year
in the month of March, the last sitting in December, 2010. After nine months |
was asked to do the Motion on the Adjournment at one clock in the morning.
And today you have a Motion since September—I am so glad and grateful to Sen.
Karim who was very decent tonight to come and say to me that he had his two
Motions ready. | mean, practically speaking, there has been a procedure for all the
years on how Motions on the Adjournment are dealt with. You cannot just tell
someone tonight that you are going to deal with your Motion. The normal thing is
that you say to the person that you have spoken with the Minister because the
Motion in relation to Brig. Sandy has been on for the last three months.

So the question we ask ourselves, why was it not dealt with three months ago?
Why are you coming now, tonight, at 11.40 p.m. to say to me to do my four
Motions when you have never yet once said to me that you are ready on any of
the four? I have four and Sen. Hinds has two.

Mr. President: Thank you hon. Senators. | understand the practices from my
Clerk that, the question of what happens on the Motion on the Adjournment for
debate relates to really the two parties coming to an agreement on the question of
when it will actually be debated in this Senate. If therefore, there is to be a
question of agreement, and therefore both sides have to agree that it will be
proceeded with, and | contemplate therefore if there is going to be an agreement
by both sides, then there will be a necessity for some dialogue to take place
between the Leader of Government Business and the Leader of Business on the
Opposition side in order to determine whether on any particular day we will
proceed with Motions on the Adjournment.

Having regard to that and the fact that | understand from Sen. Beckles tonight,
that she is not ready to proceed on those Motions on the Adjournment, | take it
that we should now proceed to the actual adjournment.

Question put and agreed to.
Senate adjourned accordingly.
Adjourned at 11.42 p.m.



