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SENATE

Tuesday, September 3, 1991

The Senate met at 1.30 p.m.

PRAYERS

[MR. PRESIDENT in the Chair]

SENATOR'S APPOINTMENT

Mr. President: I have been advised that his Excellency the President has
appointed Mr. Ramesh Lawrence Maharaj to be a temporary Senator during the
absence from the Senate of Sen. Mootilal Moonan, with effect from September 02,
1991.

OATH OF ALLEGIANCE

Sen. Ramesh Lawrence Maharaj took and subscribed the Oath of Allegiance
as required by law.

PAPERS LAID

1. Loan Contract between the Republic of Trinidad and Tobago and the Inter-
American Development Bank (Secondary Recovery of Oil and Refinery
Modernization Project) June 25, 1991. [Sen. Alloy Lequay]

2. Non-reimbursable Technical Co-operation Agreement between the Republic of
Trinidad and Tobago, the Pointe-a-Pierre Wild Fowl Trust and the Inter-
American Development Bank (Institutional Strengthening of the Pointe-a-
Pierre Wild Fowl Trust) June 25, 1991. [Sen. A. Lequay]

3. Twenty-third Report of the Salaries Review Commission of the Republic of
Trinidad and Tobago, August 1991. [Sen. A. Lequay]

4. Report of the Auditor General on the accounts of the Trinidad and Tobago
Export Development Corporation for the year ended December 31, 1989.
[Sen. A. Lequay]

ORAL ANSWERS TO QUESTIONS

Mr. President: Hon. Senators, Sen. Mark has indicated that he would be a
little late for today's sitting and has asked that the questions standing in his name
be deferred to the next sitting.
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Also question No. 52 seems to be interrelated with a series of questions to
appear on next week’s Order Paper, and the Minister of Planning and Mobilization
has requested permission to answer all together. If the Senate is in agreement, we
will put down these three questions in addition to questions 53 to 61, so that
questions 52 to 61 will all be answered together.

The following questions stood on the Order Paper in the name of Sen. Wade
Mark:

Faculty of Medicine
(Tuition fees)

50. Could the Minister of Education state the rationale for the similarity of tuition
fees which exists for both Caricom and non-Caricom students at the faculty of
Medical Sciences at the University of the West Indies, Mount Hope?

Medical Programme
(High cost)

51. Is the Minister of Education aware of the fact that the high cost of the medical
programme at the Faculty of Medical Sciences, Mount Hope, is creating a
further division with respect to the accessibility of education and training
between the higher income earners and those in the lower income categories?

Community College

52. Could the Minister of Planning and Mobilization state:

(a) To what extent is Government serious about the establishment of the
proposed Community College?

(b) If the Government is serious about the College's establishment, could the
Minister indicate what financial allocation has been made, if any, by the
Government to facilitate the establishment of the proposed Community
College?

Questions, by leave, deferred.

SALARIES REVIEW COMMISSION REPORT

The Attorney General (Hon. Anthony Smart): Mr. President, I wish to
make this statement which I made in the other place on Friday, August 30, 1991,
when the Twenty-third Report of the Salaries Review Commission was laid in that
place.
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Section 140 of the Constitution of Trinidad and Tobago provides for the
establishment of the Salaries Review Commission which is appointed under the
Constitution by His Excellency the President of the Republic of Trinidad and
Tobago, acting in his sole discretion after consultation with the Prime Minister and
the Leader of the Opposition.

The function of the Salaries Review Commission—and I stress this now—
which acts independently of the Government and Cabinet, is to review the salaries
and other conditions of service of the President of the Republic of Trinidad and
Tobago, Members and officers of the Parliament; members of the higher judiciary,
the Industrial Court and the Tax Appeal Board; top managers in the public service,
the Central Bank, Public Utilities and Statutory Authorities; senior officers of the
protective services and the defence force; senior diplomatic representatives;
chairman and members of commission and boards; offices under the purview of the
Judicial and Legal Service Commission, and that would include, attorneys-at-law
in the public service and magistrates; members of the Tobago House of Assembly
and local government bodies; and officers of NIHERST.

Mr. President, the report of any such review by the Salaries Review
Commission must be submitted to the President—and this is provided for in
section 141(2) of the Constitution—who thereafter must forward it to the Prime
Minister, who must present it to the Cabinet, and thereafter it must be laid, as soon
as possible, on the Table of both Houses of Parliament. All of that has been done
with respect to this report which we have just laid in this honourable Senate, and
that is in keeping with the provisions of the Constitution. I want this to be clearly
understood because apparently the statement which I made on Friday was not
clearly understood and was not carried as well as it should have been.

In the face of strike action by attorneys-at-law in the public service, and in the
face of representation by members of the Industrial Court for improved
remuneration and conditions of service, Cabinet, mindful of the need to ensure
appropriate differentials in compensation to take account of differences in the
levels of responsibility between one office and another, and to maintain relativities
agreed on December 06, 1990 to request His Excellency the President to approve
a review by the Salaries Review Commission of the salaries of all the offices under
the purview of the Commission—and with good reason, because if one were to
deal with just one of the offices or one group of offices under the Salaries Review
Commission, there might be problems with maintaining relativities. So that it may
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happen, conceivably, that a junior lawyer in the public service may end up getting
more money than a permanent secretary. That is the reason the Government
thought it fit to ask the Salaries Review Commission, through the President, for all
the offices under its purview to be reviewed.

By letter dated December 19, 1990, His Excellency the President conveyed to
the Salaries Review Commission his approval for the review of the salaries and
other terms and conditions of service of all offices within the purview of the
Commission. The Salaries Review Commission undertook the said review, and on
August 20, 1991, submitted its report to the President. The report was presented
to Cabinet on August 29, 1991 again in keeping with the provisions of the
Constitution. On August 30, 1991, it was laid on the Table of the House of
Representatives, as I said earlier, and today it has been laid on the Table of this
honourable Senate; and I stress this now.

The Cabinet has decided that consideration of the report should take place in
the overall context of salaries and conditions of service in the entire public sector
and proposes to adopt this course in dealing with the report. I hope I have made
myself clear.

Thank you very much.

1.40 p.m.

DANGEROUS DRUGS BILL

[FOURTH DAY]

Order read for resuming adjourned debate on question  [August 20, 1991]:

That the bill be now read a second time.

Question again proposed.

Sen. Herbert Atwell: Mr. President, I am happy to have the opportunity to
make just a few remarks on this bill, which is of such importance, not only in this
honourable House but throughout the country. Before I begin, I would like to
continue in the tradition of the Senate, to congratulate Sen. Maharaj on his
appointment to the Senate. As she himself admitted, he brought a considerable
amount of professional and legal experience to bear—I think he said it was 24
years—and I just wanted to take the opportunity to congratulate him.

I also think that all of the speakers in the debate so far have had, what I
consider to be, a very high quality in presentation. In fact, it is one of the few
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debates that I notice has been bereft of political divergences. There were just one
or two remarks to which I may advert during the course of my presentation which
perhaps, in my view, were unfortunate.

Mr. President, as you yourself have just read, the object of the bill is that it
seeks to consolidate the existing law on control of narcotic drugs and psychotropic
substances and also to provide for the recovery of property obtained from the
proceeds of drug trafficking and matters connected therewith.

You will remember, when the hon. Attorney General presented the bill, I think
he indicated that it was a bill of some complexity. When the Attorney General said
so, I felt a little comfortable because there were some clauses after clause 30,
which did present some difficulty. I want to begin by quoting from this fashionable
document, the NAR manifesto, which has attracted so much attention to all persons
in this country, to the extent that some of them even use it, much to our delight. I
will just repeat what it says here on page 26:

"To combat the current epidemic of crime in the nation, the NAR will apart
from its other programmes institute the following specific measures:

(1) Policemen will once more appear on the beat or on mobile patrol and will
be more visible on the blocks, the roads and highways of the nation. They
will be required to respond promptly to emergency calls.

(2) Laws will be revised and updated to deal effectively and efficiently with
drug-related criminal activity.

(3) Laws providing for the seizure of the assets of persons convicted of drug
trafficking will be strictly enforced.

(4) The protective services would be upgraded and streamlined to deal
effectively and efficiently with the question of crime and drugs."

To look into the future, we must glimpse a little at the past. Remember when
this manifesto was written, it was what the NAR had said to the people it would do
when it assumed Government, as it knew it would at that time in 1986. Almost five
years afterwards, we are saying to the country, that we would get back in for
another five years and we would continue the programme that we have set out in
the manifesto; and we say so with confidence.

In this regard, it is extremely important, I am suggesting, to look, not only at
Trinidad and Tobago, but at what happens in Caricom and in the Caribbean.
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I would like to take the opportunity to say that my information is that in the
Bahamas, Barbados, Guyana and Jamaica, legislation has already been put in place
in order to deal with the forfeiture of assets and the tracing of funds used in this
pernicious drug trade.

I also want to indicate, as advised by my learned colleague on my right, that
even in the OECS countries, through their Drugs Prevention of Misuse Acts,
enacted in the late 1980s, provisions for forfeiture of drug assets have been made.
In Montserrat and the British Virgin Islands additionally, they have provisions for
tracing, as well as forfeiture of such assets, based on the United Kingdom
provisions which enable assets to be identified, traced and forfeited as drug related,
without being dependent on the conviction of the trafficker. So what we are
attempting to do today is to put in place a further plank which is necessary to
attack this national problem which we have.

Mr. President, I do not think I need to repeat all of the things that hon.
Senators know; the extent of the drug trade; the rumours which exist; the
difficulties that there are. All of the speakers before me have dealt with that. As I
raise my head and see Sen. Alexander, who has not been here for some time, I
recall with lucidity, when we had a debate some time ago and I had the
opportunity to present a few remarks, when I adverted to the case of Enrico Palejo
Gonzales, when we went in 1987, he corrected me on a point that I did not
remember at the time. As I look up and see him, I remember that incident.

The point I am making is that I do not think that at this stage I need to go
through all of those things to say the difficulties which there are, because they are
well-known and they have been well-articulated in this Senate. But I only need to
remind this honourable Senate that they must not forget that it is a problem which
has plagued this country with increasing difficulty since the late 1970s coming into
the 1980s and the NAR Government has had to deal with this from day one. I am
not going back so much as to cause any difficulty, but I am going back only to
remind the House that one of the first difficulties that the Government had, was the
question of the drug report, as Members would remember.

1.50 p.m.

As promised, we immediately laid the Drug Report and found ourselves having
to defend that as the months went by. In my respectful view, I think we have
reached the stage in the country when the society needs to decide what it really
wants, because we have the most serious problem which we can have. We need to
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decide how far we want to go in legislation and whose rights we need to look at;
whether we need to preserve the rights of these drug lords—people are calling
them the demons—or the rights of citizens. It is a debate which would continue.

The responsibility of the Government is to offer leadership and to listen to
what the population has to say. You will agree when I say, that of all the things
which can be said about this Government, one of the things which the Government
can always repeat, is that it always has the widest possible consultation on all
matters. This matter of the drug debate has received the widest possible comment
in the society of Trinidad and Tobago.

When the Attorney General presented the bill he adverted to the genesis of the
bill, I think it was from 1988. He went through the difficulties; he explained the
difficulties which we had with the Constitution and the proroguing of Parliament,
notwithstanding the divergence he had with another Senator. That is why we are
where we are today; but we were determined that in accordance with the
manifesto, we would come back to Parliament with a bill to deal with the forfeiture
of assets. That is why we are here debating that bill because we have had that
commitment to doing the best the Government can do in that respect.

Recently, I was looking through an old Time magazine dated May, 1988 and it
said:

"Four years ago, the number of drug arrests among Washington children under
the age of 12 was zero. In 1987 it was 35."

I do not have any more updated figures. When I looked at that and I started to
reflect, children being arrested, that tells you the extent of the problem in
Washington. If we are not careful and if we do not have what I call a total
community onslaught, you know that we cannot escape the international
influences. Every citizen of the country has to ask himself: What more can I do?
Because each and everyone of us has a responsibility in this regard. This is what
the article continues to say:

"Some dealers show up at school solely to flaunt their wealth. Everyday,
you can go to high school and see new Mercedes, jeeps and Cadillacs and
Volvos. Those cars belong to the kids not the parents. Dealers who are too
young to get behind the wheel legally sometimes hire drivers..."

Like a fellow they were highlighting—
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"...and when they get into an accident they have to get out and run.

Clothing and jewellery are other signs of status; designer sports coats, Rolex
watches, and $150 ballet shoes are popularized by these students."

We all know the extent of the international problem which is there.

The question has been raised by so many of the Members. I remember Sen.
Deosaran, in particular, asking: What can the Government do? He also said we
must consider what can any government do. I suggest that the Government can do
one of a few things or it can also do several things. It can provide tools for the
enforcement agencies; legislation; it can have co-operation with other countries;
provide rehabilitative measures which in themselves will attempt to kill the demand
for drugs. The less of a market you have, the less of a demand there would be.
Those are the four areas which I think, having regard to how the debate has gone,
that I can spend a few minutes addressing.

If you were to take the first point, I think there would be no dispute at all that
the Government has provided tools for the enforcement agencies in order that they
can do their work. We have provided cars for the police and accommodation. I do
not need to recite them because the Minister in the Ministry of National Security
had adverted to that in his presentation. We have done something about
recruitment, taking the police away from the desks and putting them on the road;
the patrols have been heightened; we have provided increased surveillance both air
and land. I agree with my colleague that I do not need to expand on that.

Today, we are dealing with the legislation. One aspect of dealing with the
matter has to be the question of training. The more training there is, the better the
enforcement agencies would be in order to try to deal with the problem. I know
that there have been instances where the community has had difficulty with some
of the police, but we must not be deterred and throw our hands up in despair,
because we have to rely on them to do their job and play their part in attacking this
problem.

You will be surprised at the people who have problems in their individual
homes. As they come to you in despair and anguish, you see how almost helpless
you are when they have those difficulties.

2.00 p.m.

I remember what Sen. Furness-Smith said when he talked about Sen. Pantin's
contribution, but my view is that the Government is on the right path
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by the provision of training and re-training of officers because they are the ones
who have the responsibility to help us.

I want, with your permission, to quote from a book called Upgrading the
American Police, where, at page 18 of this book, J. Edgar Hoover of the FBI said
this:

"The efficiency of law enforcement today is commensurate with the degree
of training of its officers. Only through modern police training can we keep
abreast of the times in the unceasing fight against lawlessness. Police work by
untrained men is as obsolete as the practice of medicine by sorcery."

That is why I know that we are on the right track when we spend time and energy
in the promotion of training. At page 126 of the said book, a former New York
City Police Commissioner said:

"We cannot continue to be satisfied with a trade school approach to police
training. The police officer must be instructed in human relations, civil rights,
constitutional guarantees. In short, he has to be prepared to assume his role as
a social scientist in the community."

The point I am stressing is that we must have, as far as we can, confidence in
our police, who, by and large, do the best they can. The Government must provide
the infrastructure for them, but one of the facets of their ability to help the
community must be an investment in the human resource by the method of
training.

Only this morning in the newspapers I read that my colleague, Sen. Charles,
was yesterday addressing the Joint Services Staff College and I inferred that the
theme was more or less along the line on the question of training.

Mr. President, dealing with the aspect of rehabilitative measures, permit me to
give a little information which I know has generally not been appreciated. In 1987,
this Government agreed to the establishment of a body called TACADA. This body
was part of the initial committee on National Alcohol and Drug Abuse and the
committee was established in May 1988. The terms of reference of the committee
were six points and I just want, with your permission, to draw attention to them:

(1) To develop proposals for the effective implementation and enforcement of
control strategies by all Ministries;

because you had a disparate amount of work taking place all over the place



Dangerous Drugs Bill Tuesday, September 3, 1991
[SEN. ATWELL]

390

(2) to develop proposals for the utilization of community resources and
projects that form part of the substance of this prevention programme;

(3) to advise on the establishment of data gathering and surveillance systems;

(4) to develop proposals on appropriate drug information and education
systems and other components of demand reduction strategies;

(5) to develop proposals related to treatment and rehabilitation;

(6) to advise and develop proposals on all research related to the programme
and to monitor the efficacy and impact of its projects which have been
approved by a council.

That committee, Mr. President, recommended that technical assistance for a
demand reduction project which was headed by Dr. Peter Lewis should be
established in June 1988. I have got some information which I would like to share
with this honourable House.

The team, which was established in 1988, has been able to do some
negotiations with foreign governments and this was approved by the Cabinet. One
of the things that they were able to do in 1988 was to get US $10,000 which was
used to repair vehicles for the Narcotics Unit of the police; in 1989, they were able
to get US $270,000 for support programmes in supply reduction and demand
reduction, a total of US $270,000, where they supplied vehicles for the Coast
Guard, two fast patrol boats and for supply of equipment for the National Alcohol
and Drug Abuse Prevention Programme, as well as equipment for the Substance
Abuse Prevention and Training Centre at Caura and training for six persons
involved in various aspects of the programme. In 1990, US $190,000 was provided
for repairs to aircraft, and I am told that these aircraft would be very shortly
airborne. I do not think I need to say more than that at this stage. Further sums
were provided for training of treatment and rehabilitation personnel and support
for other programmes.

There is an international agency called UNFDAC, the United Nations Fund for
Drug Abuse Control. I recall the head of that organization, a man called Mr. De
Janiero, whom I met abroad in 1987, came to Trinidad and Tobago in 1988, met
with the hon. Prime Minister. I am advised that we have been able to get assistance
from United Nations Fund for Drug Abuse Control and these funds have been used
for training community leaders. I am told that this training was done with the
assistance of NIHERST at Mt. Hope and that has now spread itself over to the non-
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governmental organizations and they are going into the communities where they
are preparing programmes to help people in the communities, to assist them with
the rehabilitation programme. They have also been able to establish community
advisory committees and these committees have been holding lectures in each
county; seminars, workshops, recreational activities and cultural projects. They
have also, through the assistance of United Nations Fund for Drug Abuse Control,
been able to get public information programmes—and I understand that very
shortly more will be said about that—and there is also a public information
resource centre which will open within two weeks, which will give information on
drug abuse, government agencies and non-governmental organizations, all coming
together in one place because right now they are all over the place.

The point I am making is that the accent here is not so much on what I call the
arrest and the locking up of people; it is to try to see what can be done to
rehabilitate people and to get them involved, from a community standpoint, in
programmes which will assist, not only the people themselves, but the
communities.

Apart from legislation and law enforcement, apart from rehabilitative measures,
what really can you do? I just want to spend a couple of minutes dealing with that
because one has to search deeply to determine how one tackles the problem. You
see what is happening throughout the world. In Trinidad and Tobago we have a
certain kind of life that we live and it is my view that the teachers in the schools
and the parents are the ones who have to make a great effort to try to assist the
young children, because it is the future generation which is going to have the
difficulty with drugs. The Government is in the process of establishing 30 or 40
flood-lit hard court facilities, because we believe that if you have children and
young people who are actively involved in sport and sporting activities, they will
pay more attention to their bodies; they will pay more attention to their studies;
they will sleep better and they will be better off for keeping away from drugs.

2.10 p.m.

However, we know what the temptations are. We know the difficulties of
peers. When one hears the stories of children—and I have a youngster in my home,
Mr. President—when they come from the schools, it is extremely difficult for them
and they need the support and the co-operation of the family. The teachers make a
tremendous impact on them and the teachers can play further roles, even more than
they are doing, in helping these people. There is definitely need for more
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counselling areas, but a government by itself cannot do all of these things. What is
required is the help of the Parent Teachers’ Association, the help of the
communities; what is required is a national assault where people understand that it
is almost survival they are fighting for.

Mr. Speaker, when I begin to think about the problem and I think about the
quality of the debate, you know I find it so hard to ingest, that in a debate like this
people will come and talk about reptiles feeling comfortable in the NAR. When you
hear people saying these things you realize that people are not able to make the
difference between what is a national crises and what is a partisan matter. As I
always say, I do not want to—the debate has been very moderate but I felt
constrained to make that point because it was a little difficult to hear.

Mr. President, I want to tell you and I want to remind you that since 1987, the
NAR Government has banned alcohol from all school fairs and bazaars. It may not
seem, on the face of it, to be a big thing, but when I heard my friend, Sen. Haji
Khan, talk about alcohol—and you will remember the dissertation he gave usit is
well-established that alcohol is one big precursor to taking these hard drugs. You
will now understand the importance of that simple decision because many of us
would remember how in the old days when you go to certain school bazaars the
boys used to be drinking beers which were sold there. You will notice that since
1987 we have stopped that. So, too, have we initiated since 1987, that schools
must start every morning with prayer. These little things were designed to send the
signals to the community and to show  how the Government feels about the role of
the student and the part that they have to play.

All I am stressing is that it is absolutely essential for all of the units of the
society: the teachers, the students, the parents, the families, the church; all of them
must come together. We must forget politics and we must come together, ask
ourselves: Is there anything we can do? If there is something we can do, we must
do it and it is those things, together with the support and policy initiatives by the
Government, that is to say, the provision of services and goods to the protective
services, the enforcement of laws that pass today, we would be able to make some
dent on this problem, in my view.

Whilst people say in a debate they know who the drug dealers are, my
information is that many remain concealed and you will never be able to get near to
them because they do not have drugs on them. They employ the greatest
professional assistance that is available to them in all forms, and they are able to
remain almost aloof from the thing, then you cannot get the evidence. Whatever
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laws you have, there are the expert and skilled lawyers who know—I do not know
how to put it—how to avail themselves of the law in order to go to the court. So it
has to be an aggregate of mixes that one has to use to approach the problem and
my view is that the children, the students, the teachers, the Parent Teachers’
Association; all of those people have to come together and we have to get serious
and attack this problem, otherwise we will not be building anything for the future.

Thank you very much.

Sen. Michael Mansoor: Mr. President, I, too, would like to start my brief
contribution here today, by congratulating Sen. Maharaj on what I believe is his
maiden contribution in this Senate.

Mr. President, this debate has been a very exemplary one and the contributions
that we have heard here, I believe, have all been sincere and well-intended. I would
like to start my few remarks by, perhaps, going back two years when we had the
old drug bill and to tell the Senate that I was incredibly pleased when I read this
new bill, the Dangerous Drugs Bill because I thought that the bill was so well-
drafted, so well-written and so comprehensive and complete. As I say this, I wish
to tell this honourable Senate, through you, Mr. President, that the bill has my
unqualified support.

I think that we should not forget to congratulate the Special Select Committee
that worked on the redrafting of this bill. I think that they did an excellent job and I
would also like to congratulate the Attorney General for recognizing a good thing
when he sees it, because he admitted that much of the bill was taken from
legislation and other jurisdictions. I think it is very commendable that we can have
the courage to accept what is demonstratively good and not take the time and
trouble of re-inventing the wheel.

Mr. President, I wish to concentrate my short contribution on clauses 31 to 47
which deal with the question of getting at the proceeds of drug trafficking. In
particular, I wish to deal with the confiscation orders, the restraining orders and
charging orders, because I think that this is the part of the legislation that caused
the most difficulty on the last occasion, when in order to deal with this problem we
had some rather strange concepts like authorized officers, liable persons, and so
forth, which all of us found difficult to accept at that time.

Mr. President, the present bill, in my view, is the most comprehensive which
makes provision for confiscation orders when there is a conviction; restraining
orders and charging orders. But the point I wish to make is that the legislation is
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very good but, as Sen. Atwell, one cannot but forget the difficulties of implications
because clauses 1 to 47 require an incredible kind of skill on the part of the drug
enforcement agencies.

2.20 p.m.

Just, for example, to refer to one person in the bill, is the question of the
appointment of a receiver. Now, the receiver is the person who, among other
things, would assist in determining the drug trafficker's proceeds from his trade,
because the bill, quite rightly, seeks to confiscate all the proceeds that the trafficker
would have obtained from this most nefarious activity. But, Mr. President,
although the bill sets out, I believe it is in clause 34, the methodology of doing this,
I think it would be very wrong of us to underestimate the difficulty of identifying
and locating the assets of the drug trafficker.

Mr. President, the world has become a very small place, and the facilities for
laundering money and maintaining secret supplies of money, have been improved
with all the improvements in technology such that we have a situation where the
drug enforcement agencies in Trinidad and Tobago would be relatively inept if, in
trying to deal with enforcing this bill, it just looked within Trinidad and Tobago to
determine what the assets of the drug trafficker are and what assets should be
confiscated.

Mr. President, the facilities for secret money, as I have said before, are quite
efficient, and we only have to think about the tax havens, the offshore banks, the
loopholes that exist in the legislation that govern banks in territories not very far
from us, and to imagine and to realize how easy it is for someone to put money
secretly and hide it from the enforcement agencies.

Mr. President, no longer do people who receive bribes or people who receive
hot money make the rather stupid error of trying to put up a big building in one of
the metropolitan cities like Toronto or Miami. People do not do that any more.
They take their money and they put it in secret bank accounts; bank accounts
which do not bear their names; bank accounts which are held in trust; and bank
accounts which only the most astute enforcement agency, with an incredible
amount of infrastructure, can trace.

So, Mr. President, with that as a background, I wish to say very clearly that I
join with Sen. Atwell in saying that the infrastructure that has to be put in place in
order to make this bill make any sense and make any dent in the trade that we are
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trying to block, is really quite expansive and quite difficult to do. I want to make a
few suggestions which I hope the Attorney General and others in this Government
will find possible to implement, because they are easy things to do, but they are
things which, if you do not do, we will not get anywhere. The first has to do with
training, which Sen. Atwell just mentioned. It is absolutely essential, Mr. President,
that this country goes about the business of ensuring that we have a number of
forensic accountants who can deal with this problem and the problem of tax
evasion and the other kinds of problems which we know too well. You will
remember, Mr. President, that this country spent a fortune in trying to trace
moneys that went astray in recent times, and it was the forensic accountants from
abroad, who did not come cheap, who had to be used in order to do this job.

I want to suggest to the Attorney General that as a matter of immediacy, as a
matter of primary importance, that we make sure that we have some young, bright
accountants, possibly lawyers, who will be trained in this very precise science of
trying to track money that can be in Hong Kong, Caribbean countries with tax-
haven facilities, London, Frankfurt, anywhere. It is a most important facility that
we must have people to do the job.

The next issue, Mr. President, is the question of money-laundering within
Trinidad and Tobago. The bill, in clause 48, makes provision whereby anyone who
assists in money laundering is guilty of an offence which is punishable. But there is
not any specific detail as to what money laundering really is. The bill basically says
that if, with knowledge and intention, you assist someone in hiding the proceeds or
in keeping the proceeds of drug trafficking, you are guilty of an offence. But that is
too theoretical. What we have to do and what I thought would have been done in
this bill, is that we would have had a detailed set of regulations which would have
spelt out very clearly what the commercial banks have to do in order to stop
money laundering in Trinidad and Tobago.

Mr. President, on a daily basis bank tellers in our banks would receive paper
bags of money. The bank tellers may suspect that the money has come from an
unsavoury source, but what is the bank teller supposed to do? Because the bank
teller who refuses to accept a deposit merely sends the criminal or the possible
criminal away and that person cannot be caught. If, on the other hand, the money
is refused—and several bankers will tell you this—the person just goes to another
commercial bank who very gladly accepts the deposit. So that we need to
establish—in conjunction with the Central Bank, in conjunction with the



Dangerous Drugs Bill Tuesday, September 3, 1991
[SEN. MANSOOR]

396

commercial bankers—what sort of criteria bankers must use in either accepting
and reporting or refusing deposits of a questionable nature. I want to ask the
Attorney General to deal with the problem at this level of detail. Because if we do
not do that, it will be very difficult for any prosecuting attorney to prove
knowledge and intention in terms of trying to get somebody caught on a money
laundering charge or assisting in money laundering.

Mr. President, it is not only the banks. Insurance companies, the non-banking
financial institutions, stockbrokers, all of these types of businesses where cash is
received, we need to put in place detailed provisions, instructions and guidance as
to what these bodies are supposed to do when they are presented with what
appears to be laundered funds or funds in the process of being laundered. It is
quite possible that someone with a large amount of cash can go to a stockbroker,
for example, place an order, and pay for it with cash. What is the stockbroker
supposed to do? What is the insurance company supposed to do? It is perhaps a
little disappointing for me that in bringing this bill here, sufficient attention was not
paid to the detailed provisions that would be necessary in order to ensure that
money laundering is kept at the minimum.

We have to remember that this is not an easy business. Because, apart from
just bringing cash, money can be laundered in so many different ways and such
complex ways. For example, there is a practice in many jurisdictions where persons
go to a bank and buy what is called a manager's cheque, whether it be $100,000,
$200,000, $300,000. The bank accepts the money, gives the person a manager's
cheque and that cheque is not cashed for years because the person is not prepared
to keep the funds anywhere. That is a way of laundering funds. The bank keeps it
for you. It does not earn any interest on it, but in the circumstances, that is a good
way of hiding funds.

What I am coming to, Mr. President, is I believe that the Government should,
as a matter of necessity, impose upon the banking industry, impose upon the
financial industry, reporting requirements where certain types of transactions have
to be reported on a daily basis. This is not any type of newfangled solution, it is a
solution that is used in several jurisdictions, the most obvious one being the United
States, where it is my understanding that any cash transaction over $10,000 has to
be reported on a daily basis to the enforcement authorities.

Mr. President, they do not make joke about it. If banks do not comply, they get
themselves into serious trouble. Let me quote from a book called Secret Money,
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written by a gentleman by the name of Inger Walter. I think this is required reading
for anyone involved in law enforcement, particularly the chapter that deals with
combating international financial secrecy. But if I may quote from this book, it
refers to the Bank of Boston case, and I just raise this to show that in that
jurisdiction the authorities are serious.

It says here:

"In early 1985, it was revealed that in direct violation of its reporting
obligations under the Bank Secrecy Act, the Bank of Boston had failed to
report to the Government 1,163 currency transactions amounting to $1.22
billion, mainly with Swiss correspondent banks. The bank was fined $500,000.
In addition, the bank had undertaken an apparently unrelated string of cash
dealings with the Angwelo family, reputedly the leading organized crime
group..."

in that part of the United States, the pronounciation escapes me for the moment,

"...involving the sale of large denomination cashier's cheques without filing the
required currency transaction reports".

So there is ample evidence and experience to establish that this type of
requirement, and this type of solution, can work. If banks do not report cash
transactions over a certain amount, they need to tell you why, and they get fined if
they do not do it.

So, Mr. President, apart from being very specific, I think it is relatively easy in
conjunction with the Central Bank, in conjunction with the commercial bankers, to
establish new reporting requirements, such that things like cash transactions,
manager's cheques, and other transactions that seem to facilitate money laundering
are reported to some agency, and that agency do something about the reports.

Now, Mr. President, these reports are going to be very long, because there are
probably thousands of transactions a day. But what the enforcement agency has to
do is to decide who should be making the deposit of such a large amount in cash
and who should not. Also, it would assist the prosecution in a charge of drug
trafficking if the transactions were not reported, because that would provide prima
facie evidence that something was wrong, something was askew.

So, Mr. President, I believe that regulations should come, either as a part of
this bill or as a part of some other type of legislation, or guidance should come to
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the commercial banks and the other financial institutions. Because if we make it
more difficult for people to deal with the proceeds of trafficking, if we let people
know that every time they engage in transactions of this nature, they are reported,
I believe it would be another blow, another dent, in the armoury of the drug
trafficker.

Mr. President, apart from reporting in the local banking industry, another thing
that has always struck me as being quite strange is the fact that we require people
to provide a lot of information to the immigration authority every time we go in
and out of Trinidad and Tobago. We do not ask people to report on these forms
the amount of currency they are bringing into Trinidad and Tobago, particularly
the foreign currency.

Now, we do not want to disenchant or turn away the tourists, we do not want
to do any of those things. But again, I believe it would do no harm if we require
that people who have more than US $5,000.00 or maybe US $10,000 on their
arrival into Trinidad and Tobago, need to report it and if it is not reported, the
money is seized. Because one has to wonder why do they need to bring into
Trinidad and Tobago such large sums of money in cash or in near-cash instruments
like travellers’ cheques. Again, this is something that has to be done in consultation
with a variety of people, but I believe it is important because the point I am trying
to make is that the bill is fine, the bill is a wonderful bill, but the detailed provisions
of enforcement do not seem to be in evidence.

Now, I, too, would like to join with other Senators who have made it very
clear that this Drug Bill by itself will not eradicate the drug problem. I think it is an
excellent instrument, but the approach to drugs has necessarily to be a very multi-
faceted approach. We have to do several things. One of the areas where I feel that
a lot can be done is the question of the use of the media. We have spent a lot of
time in this House talking about the media in recent times. It seems to me that if
we use the media, we can educate people about the evils of drug abuse, in the first
instance, but more importantly, I think we can use the media to inform the
population about the new penalties that will be imposed when this bill is made into
law.

For example, if this honourable House decides that it is wise to impose the
death penalty or life imprisonment, that may be fine. Under certain circumstances, I
would agree with that. But we need to tell people in a very regular type of way,
that the maximum penalty for drug trafficking is death. We need to tell them so
that they know, and there is no better way of doing that than by using the media.
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I suggest, by way of a practical implementation, that all the media, whether it
be newspaper, broadcast on television, be askedI do not think they have to be
compelledto give at least five spots a day to advertisements that have to do with
drug abuse, the evils of drug abuse, the penalties that have to do with drug
trafficking. I think if this is done, it would be another thing that would assist in
reducing the scourge of drugs.

Now, Mr. President, if I may just divert a bit. I remember very well that a very
short time agoand perhaps it is still going onthe Rotary Club of Diego Martin,
for example, put on television a number of advertisements about the evils of drug
abuse. I was involved in that programme for a very short time, and the programme
worked on this basis: The advertisements were obtained from an American source,
I believe it is the Association for a Drug Free America; that is where the basic
advertisements were obtained. But the local television station was very good. They
said that they would charge 15 per cent of the normal cost of these advertisements
for drug-abuse-type material, and several companies in Trinidad and Tobago were
very glad to make the donation of 15 per cent of the cost of these advertisements.
Why can it not be free? I come back to my recommendation that the media be
asked to give five spots a day, starting now, to deal with this problem.

This morning, I spoke to a Member of the advertising agencies of Trinidad and
Tobagothey have an association of some kindand I asked them whether or not
the advertising agencies would not be prepared, on a perfectly free basis, to
prepare local ads, that have the local flavour that deal with our type of mentality
and our type of people, whether or not they would be prepared to prepare these
advertisements free of charge if they were assured that they would be put on the
air free of charge. This person said he could not speak for his association but he
could gauge how his association would act; that it would be done free of charge.

So, Mr. President, I ask that the Government, in doing several of these things,
try to deal with the detailed provisions of the things that would really make a
difference. Because it is so easy for us to believe that by creating or putting on the
books, this legislation, that the problem will go away. We have to do very many
different things.

So, Mr. President, to summarize, I wish to state again that I would support the
bill and I would also support the concept of increasing the penalties, because
several of the penalties, in my view, are not stiff enough. I want to ask the
Attorney General to be very specific about the measures he proposes to implement
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to deal with money laundering in Trinidad and Tobago. I want also to ask him to
be very specific about what he is doing in terms of forging the alliances that need
to be forged with outside agencies to ensure that when we have to investigate a
case we can call on people to get the assistance which we need.

I thank you very much, Mr. President.

Sen. Guy Hannays: Mr. President, may I join in congratulating Sen. Maharaj
on his appointment and on his maiden contribution.

Mr. President, I am very grateful for having the opportunity to add my voice to
the debate on this very important bill. It is a bill that, in my view, may mark the
turning point in the fight against illegal drugs. In the course of the debate, I have
listened very attentively to a number of contributions and constructive ideas that
have been put forward by various Senators, and in my short contribution, I simply
wish to focus on a few of those suggestions. The first one being the suggestion
that there should be a drug court. I believe it was Sen. Horne who suggested it,
and it was reinforced by Sen. Fr. Joseph and Sen. Amar.

Having regard to the relative slowness of our present legal system, a separate
drug court could very well avoid several of the difficulties which might otherwise
arise. For example, we all know, and the lawyers among us would be very familiar
with the frustrating and frequent adjournments because of the unavailability of
prosecutors. For this reason, it is one of the suggestions which I think should be
looked at by the hon. Attorney General. However, in my own view, when one
looks at that proposal a little more closely, one would recognize that it necessitates
administrative machinery being put in place, special personnel and equipment and
sourcing finance for all of this.

In fact, if we take the Jamaican Gun Court Act, Act No. 8 of 1974, such a
court would need a separate bill for implementation and considerable finance. For
example, in that bill I am informed by the Jamaican High Commission that the
Jamaican Gun Court comprised a resident Magistrates’ division, full court division,
and a circuit court division, all of which, of course, would require personnel and
administrative machinery to be put in place.

While the drafting of a separate bill and sourcing of finance and personnel
would not, in itself, be an insurmountable problem or task, nevertheless it is only
reasonable that in our given circumstances we ask ourselves the following
questions: Are we likely to find ourselves running into the same or similar
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problems plaguing the existing legal system? Assuming that scarce financial and
human resources are found, would they not be better utilized in enhancing,
improving and streamlining the existing legal system which would then be able to
handle and service the entire wider community in addition to handling the drug
problem?

I believe both these questions should be answered in the affirmative. I think
that we should look to continuing to oil the existing wheels of justice, as the
Government continues to do. One only has to look at today's newspaper, the
Trinidad Guardian, and to have listened to the contributions by the Minister of
Justice and National Security, Minister Jacelon, and the Minister of Energy,
Minister Atwell in which they have listed the various mechanisms they have put in
place as far back as 1987, and continue to put in place up to today's date.

So I think that when we have brought the present legal system up to a
reasonably acceptable degree of functionality, then we should look to build the
new and advanced legal machinery that has been suggested, such as the drug court.
However, in my respectful view, there was a related area mentioned that rightly
should exercise, the hon. Attorney General's mind, and that is in the area of a
witness protection and immunity programme. I believe it was Sen. Amar who
touched on this in his contribution. I think it needs to be looked at much more
closely, since such a programme of immunity from prosecution and protection of a
witness who agrees to testify, can be a key factor in a successful prosecution and
can mean the difference between success and failure.

If it is carefully worked out and implemented, witnesses can provide the
prosecution with what we call "hard evidence" about criminal organizations from
the very bowels of that organization, evidence which might otherwise take months
and years for the state to accumulate before it can bring a successful prosecution. I
respectfully urge the hon. Attorney General to give this suggestion serious
consideration in the coming months as a possible additional piece of legislation
which can, at a future date, strengthen and support this bill when it is passed into
law.

Mr. President, while on the one hand this Government has acted very
responsibly in urging and bringing this piece of legislation to Parliament to deal
with the drug menace, to strengthen the hand of the police in increasing the scope
and severity of penalties for drug offences, nevertheless it has struck me most
forcefully that the drug problem did not occur overnight and its deadly effects
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were not unknown to the previous Government several years ago. Indeed, it is
clear that there were signs as far back as 1983 and 1984, that the influx and use of
cocaine was escalating rapidly with all its related consequences.

For example, at page 51 of the Commission of Inquiry into the Extent of the
Problem of Drug Abuse in Trinidad and Tobago, otherwise known as the Scott
Drug Report, it states:

"The report on alcohol and drug abuse prevention, Proposed Plan of Action,
was submitted to the Minister of Health in June, 1985, under the chairmanship
of Dr. Peter Lewis."

I believe that Minister Atwell had referred to that report, and that the present
Government had begun to implement some of the recommendations. But the point
I wish to make here, is that for over a year before the previous Government
demitted office, its Minister of Health had a report on the problem. Again, at page
13 of the Scott Drug Report, a graph clearly shows that in 1982, only 89 persons
were charged for cocaine; but in the following year, 1983, this figure had jumped
to 150; and in 1984, to 376; and in 1985, it had jumped to 619. So that the figures
were clearly doubling all the time.

While social indicators and trends are sometimes difficult to read and
understandas no doubt Sen. Deosaran would confirmnevertheless, this surely
is one of the duties of a government and moreover the then Government of the day
had clear and unambiguous analysis of the trends in its hands in the form of Dr.
Lewis' Report, in June, 1985; the Interim Scott Report, in February, 1985; and the
full Scott Drug Report, in February, 1986.

2.50 p.m.

In the very beginning of the Scott Drug Report at page 5 it states:

"At the end of February, 1985, the Commission submitted an interim report on
the enquiry. However, it must state that although it is convinced that more very
valuable information may yet be obtained, it is of the opinion that it would be
prudent for it to submit a full report on its findings at this stage due to the
obvious and extreme gravity of the situation, and also the dire need for early
introduction and continued implementation of remedial measures appropriate
to the circumstances. Accordingly the Commission now submits its report
under secret cover."
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And the Report went on to describe the drug problem at page 48 in the following
terms:

"There is no doubt that Trinidad and Tobago is now faced with a very severe
and complex problem of drug abuse. It has been established that the use of
illicit drugs is now commonplace in all strata of its society by persons of all
ages and of both sexes. Evidence before us disclosed its use by school children,
both primary and secondary; teachers; policemen of all ranks; entertainers;
magistrates; bankers; businessmen and even Ministers of Government.

Regrettably, the most recent evidence available to the commission does not
indicate any diminution in the use of these substances. It is to be appreciated,
however, that there is a likelihood that the habit is now so well ingrained in the
populace at large that a very large number of people have a craving for these
drugs and that they are under pressure to satisfy this craving even by resorting
to crime."

But most significantly the Report went on to make specific recommendations and
to identify particular areas that required immediate action. I quote from page 58:

"The Drug Trafficking Offences Bill of the United Kingdom published on 31st
January, 1986, by order of the House of Commons, is to make provision for
the recovery of proceeds of drug trafficking and other provisions in connection
with drug trafficking, and the Commission considers this Bill worthy of
examination by the Ministry of Legal Affairs."

The point I wish to make here, Mr. President, without belabouring it, is that it
seems inconceivable that any responsible government in the face of that kind of
information, clearly spelt out, that you are facing a drug epidemic in the country,
should confine its response to awaiting the report of an attorney-at-law on the
possibility of successful prosecution of those named in the Scott Drug Report. No
doubt, that is a worthy and necessary exercise, but by comparison to the problem,
it is an incredibly feeble response, having regard to the plethora of sound
recommendations for comprehensive action in several key areas; including drastic
action in the police service and the introduction of legislation to cover the recovery
of the proceeds of drug trafficking, since even then, the Report at page 49 had
noted that "some dealers are placing their assets in the name of other people."

Against this background, I cannot help thinking, Mr. President, that had the
previous PNM regime acted earlier and more decisively—more responsibly—in
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response to the kind of information it had, then perhaps we would have been
further and more firmly on the road to having the drug situation well in hand
today, and many lives may have been saved, and a lot of pain may have been
spared many families in this country.

Which brings me to one other short point, Mr. President. Now that legislation
is firmly on the way to reaching the statute books, it will assist our police in
bringing the drug dealers before the courts and for the courts, upon being satisfied
of the guilt of the accused, to impose severe and far-reaching penalties against
such convicted drug dealers.

However, as earlier indicated, the fact of the matter is that the tentacles of the
drug trade have permeated many areas of life in the country over several years and
it should thus be clear, that it will now take some time to bring this menace under
control.

What should be even clearer is that this catalyst for violence and ruthless
criminal activity called the drug trade, will not be defeated merely by legislation, no
matter how well drafted. To defeat the drug dealers, it will require extraordinary
courage, determination, commitment and imagination not only on the part of the
Government—and let no one doubt that this Government is equal to that task—
but it will also need action from all sectors of the society. In other words, it
requires a national effort or as Sen. Atwell referred to it, a national assault on the
problem.

In closing, therefore, while we all recognize that this bill is not the end of the
battle, it is nevertheless a beginning. Let us pray that it will mark the beginning of
the end for the drug barons.

Thank you.

Sen. Dr. Krishna Bahadoorsingh: Mr. President, as is customary, I, too,
would like to join the chorus in congratulating Sen. Maharaj on his maiden
contribution here, but in doing so, I add an apology because I was unavoidably
absent when he made his presentation, and I made that apology personally to him
also. However, from reports, I understand that his contribution was characteristic
of what he was expected to make in this Senate and reflects his prominence in the
legal fraternity in our country, and I heartily congratulate him.

I rise in support of this bill and I would like to make a few brief comments,
some of which may be of a generalized nature. Firstly, I, too, would like to
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congratulate the select committee on the tremendous work it has done in
causing the evolution of the bill as we have it today. The fact that I myself had
served on the committee, very temporarily, on one or two occasions, only allowed
me to appreciate the amount of work that the committee would have had to do
with the old bill to cause this present piece of legislation to evolve as we have it
before us today. In addition to the select committee, I would like to congratulate
the Attorney Generel, his staff and all the people, public servants and whoever may
have been involved in this very important piece of legislation. I am sure they all did
a great deal of work and I do not believe that taking a few minutes to heartily
congratulate them on behalf of the people of this country is doing too much, and I
so do.

Mr. President, my sentiment about this bill was expressed in one sentence by
my colleague on my left, when he mentioned in his contribution that the bill goes
as far as is sensible. I share that view. I would like to remind our colleagues today
that the drug problem in a society as ours is one of the issues which may be
regarded as a true test of our democracy. Democracy is under constant assault in
the world and it would survive by its very inherent strength. The drug problem in a
society like ours would constitute one of the many assaults with which our
democracy would be faced.

Like communism in the Soviet Union, the drug problem permeates the very
fabric of our society. I remember not too long ago a former President of the
United States referred to the communist countries, the Soviet Union, as an "evil
empire". I would like to state that, in my opinion, the drug trade is an evil activity,
and I await with eagerness the demise of this activity, as we are now seeing the
demise of that "evil empire".

On that score I must say—to divert for one moment—that the hardliners in our
country, in the trade union movement, at the university level, under rocks, behind
doors, wherever they may be found, are uncomfortably silent at this particular
stage with respect to what is happening across the waters. I do wish they would
come out and make the appropriate comments and admit, once and for all, that
they were wrong.

3.00 p.m.

I do not believe I need to belabour the point with respect to the rewards that
attend the drug trade; the amount of money that would pass through various
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organizations and people. Tremendous rewards. No one—no matter how much
money he has—is ever satisfied with the amount of money that may be at his
disposal. In every society, officials in every sector, protective services, customs,
government at every level, sometimes even judiciary, may be tainted by the
existence of drug money. I am not saying that this may particularly obtain in our
society, I am making a broader statement that this is so in just about every country
where the drug trade is prevalent.

What makes it difficult in our country—a free democratic society where the
rule of law is paramount—is that one has to prove in court that someone is guilty.
One has to have the appropriate evidence, and in our democratic system it is very
difficult at times. So that, given what I have said, in a nutshell, it makes it very
difficult to maintain our institutions, as we would like to have them maintained; to
maintain our freedoms and still to combat the problem that is the drug trade and at
the same time, still please the majority of the people in our democratic society. So
that, as Senator Atwell has said, the Government needs the tools to combat the
problem.

I share the view that no perfect bill is possible. We can debate here, ad
nauseam  for the next two or three months and still not cause to evolve the most
perfect bill. However, I must say, in my opinion, that the bill that we have before
us today is a tremendous improvement on the one which we debated sometime
ago. There were certain clauses in the previous bills which were deemed to be
quite offensive, and these clauses have been, by and large, deleted.

I refer specifically to the clauses in the previous bill dealing with the forfeiture
of property, dealing with liable persons and the wide powers that the previous bill
gave with respect to arrest, investigation, seizure and so forth. Let me refer to just
one clause of the previous bill very quickly, to show the extent to which this
present bill has been modified. The infamous clause 41(3), where it is stated in the
old bill that:

"Any authorized officer may arrest, without a warrant, a person who he
reasonably suspects to have committed or to be committing an offence under
this Act."

Now, this was one of the several clauses that was regarded as too wide; too
draconian, to be consistent with the ethics of our society.

Perhaps someone may ask: Is the present bill too watered down to be
effective? Here it is one has to strike a balance between the nature of the problem
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and the type of tools that one gives to a government to fight this problem. I am
sure that this debate could continue beyond when this particular piece of legislation
is passed, which I hope will be today or at our  next sitting. Nevertheless, I would
like to express a few concerns which I have concerning the present legislation
before us today and perhaps the Attorney General could take notes. He may be
able to assuage my fears and give me, and other colleagues here, a more detailed
explanation.

I refer to page 20 of the typewritten version which we have before us and I
refer to clauses 20, 22 and on the next page, clause 24. These clauses, to my mind,
raise at least two important issues as far as I am concerned. Let us take clause 20,
the last line states:

"...the proof thereof lies upon him."

At the end of clause 22(1), we read at the end of the page—

"...shall be deemed to be in possession thereof unless he proves that the
dangerous drug was there without his knowledge and consent."

Indeed, elsewhere in the bill, what has been done, in effect, is that this bill
introduces the reversal of the onus of proof which, to my mind, goes contrary to
our legal philosophy or legal traditions. It has a Francophone flavour to it which, I
am of the opinion, is not consistent with the way we administer justice in Trinidad
and Tobago.

However, I am of the opinion, having gone through the weekly Hansard of the
House of Commons of the UK, issue No. 1368, concerning a similar piece of
legislation that was passed there, from which we may have  patterned ourselves—I
read the comments which parliamentarians in the House of Commons made on this
piece of legislation and what was concluded was that given the gravity of the
problem, they felt it was acceptable, in that particular context, and I assume this is
the same line of reason so far as our needs are concerned in Trinidad and Tobago.

However, I was not present when the hon. Attorney General made his opening
statement two weeks ago, and I do not know whether he had touched on this
question of the reversal of the onus of proof. Nevertheless, I would appreciate it if
he can perhaps expatiate on that—at least for my benefit—unless he may have
done so before. But that is of concern to me. Nevertheless, I do share the view that
given the gravity of the problem that one may have to go this way. This may be an
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important tool which the Government may need to combat, a problem which is not
an ordinary one.

The second point which these clauses that I refer to raise, is with respect to
where drugs may be found and what one would do with respect to locating the
source of the drugs. For example, with respect to clause 24:

"A police officer who has reasonable cause to suspect that any dangerous drug
is kept or concealed for any purpose contrary to this Act in any store, shop,
warehouse, outhouse...may, by day or night, search any such place for the
dangerous drug, and, if necessary, by force, bring it before a magistrate...”

So, we refer to a store, shop or warehouse or other premises.

3.10 p.m.

If we refer to page 17 at the bottom of the page there is a definition which
states:

"person in charge of a place includes the owner, occupier, person in possession
of such place or agent of such person."

With respect to my concern, maybe there is an easy answer to it. I cannot help but
personalize this a little because I happen to own a warehouse and I know of at
least two other Senators who also own warehouses; Sen. Moonan who is absent
and Sen. Amar. I will try to develop a hypothetical scenario whereas if perchance
in a warehouse which may belong to any one of the three Senators to whom I
referred the police had reason to believe that drugs may be hidden in one of these
warehousesI do not know how often Sen. Amar goes to his warehouse but I
know that I may visit mine once in a while. I am in control of it through a system
in an organization. I cannot really tell you the name of the person who is in charge
of that warehouse. He is a person who has a particular level in my organization. I
do not know whether Sen. Amar or Sen. Moonan may be more closely associated
with theirs.

Nevertheless, the principle I am referring to is this; that if perchance the
authorities reasonably suspect that drugs may be hidden in one of these
warehouses, by day or night they attack the premises as they ought to, and perhaps
the storekeeper or the watchman—if the police were to find drugs—may say “I am
merely the storekeeper; I am merely the watchman; I work only at nights; I come
to secure the property.” Let us assume somebody has put the drugs there during
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the day, the watchman may be a very innocent bystander in this whole scenario.
Nevertheless, in what position does this put the owner of the place? The person
who controls is responsible for the premises.

I do not plan to raise issues which would fetter the hands of the authorities in
their lawful execution of their duties, neither do I wish to make suggestions which
would make the bill impracticable; but as a person who owns a warehouse, I
believe that the other Senators who may own or control warehouses—and there
might be others in this room whom I do not know about—may share that concern.
I would appreciate it if the Attorney General would expand on this point. I know it
is not the aim of the authorities to create a situation whereby an innocent
warehouse owner may be put in a very delicate position, but nevertheless I would
certainly appreciate an explanation on this particular point, because when you
juxtapose this point the reversal of the onus of proof, it is quite likely that the
owner of the warehouse, who may be entirely innocent, may inadvertently find
himself in a position where he would have to spend hundreds of thousands of
dollars on legal fees, especially if he were to hire the services of Sen. Maharaj, for
example, or an attorney of that prominence, only to find that he is an innocent
bystander and he is caught in a particular situation which is not to his liking. This is
an important point to me and I would appreciate an explanation.

Sen. Atwell: I just wanted to ask Sen. Bahadoorsingh whether the
interpretation of clause 3, that all that is required is that he gives reasonable
assistance within his power and furnish information, escaped him.

Sen. Dr. Bahadoorsingh: That did not escape me, but it is quite conceivable
that it could go beyond that. This is the main fear that I have. Perhaps, as I said, an
explanation may be all that is needed.

As far as penalties are concerned, I would like to share the general view that
the penalties could be enhanced, especially as they relate to traffickers, in
particular. It is quite likely that given the discussion in the committee stage of this
bill, I feel certain that this point would come up.

The question of the death penalty was raised by my colleague, Sen. Furness-
Smith. I would like to mention at the outset that in principle, I am a person who is
against the concept of the death penalty in a general sense, but if the death penalty
is discussed so far as traffickers are concerned, I would like to suggest that only
the person who is caught and apprehended a second time, we will deal with in this
capacity.   



Dangerous Drugs Bill Tuesday, September 3, 1991
[SEN. BAHADOORSINGH]

410

However, I would like to see—even though we discuss the question of the
death penalty and if it is made very difficult to apply the death penalty from the
way the bill could be drafted—Trinidad as one of the countries that could advertise
the fact that drug traffickers in Trinidad and Tobago are liable to face the death
penalty because I believe that the demonstration effect, even though, as I am
saying, it may be difficult to actually apply, would have a great deal of benefit in
our efforts to combat the drug problem.

How many times during the course of this debateand two years ago when
we were speaking about this similar billdid we mention Malaysia? How many
times and more recentlyhave we mentioned Mauritius and Singapore? I do not
think anyone has mentioned Thailand but I believe that Thailand also has the death
penalty for drugs. Once you have in your statute books that the death penalty
could apply for drug trafficking, you are put in a unique category of countries. A
trafficker may not know the intricacies of the law as to whether it would apply to
him the first, second or the third time. He may not be aware of the extent to which
it may be difficult to apply that law, but in a more general sense, by having this in
the statute books, it would lend us the ability to advertise this fact ad nauseam and
join the select small group of countries that would have that ultimate penalty for
drug trafficking.

I have absolutely no qualms that we could borrow legislation from any other
countries and apply it in Trinidad and Tobago. I know the point had been made by
one or two Senators, one particularly in the Opposition, that we should not be
borrowing legislation from elsewhere; we should try to do what is culturally
consistent with Trinidad and Tobago. I have no qualms if we were to borrow
legislation from Malaysia, the United Kingdom, Western Australia or wherever the
legislation is made, as long as it works and it is good.   

We should begin to do as the Japanese, borrow the best and improve on it. If
there are parts of this bill before us today which may be borrowed from elsewhere,
I have no qualms and to use the expression of my good friend, Sen. Mansoor, why
re-invent the wheel?

I, too, have certain qualms with respect to implementation. I would like to
identify with the comments made by previous speakers so far as training is
concerned; training of perhaps a special unit in our police force, as I believe you
have in the United States and the United Kingdom, to tackle the drug problem.   
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I am more concerned and perhaps equally as concerned with the question of
our courts. As a layman, I have made several comments in the past with respect to
the way our courts function or do not function, as far as delays are concerned. In
an informal discussion I had with Sen. Maharaj, he informed me—and the figures I
quote are really his and I do so with his permission—that at the present rate it
would take up to the year 2000 for the Magistrates’ Courts to complete the cases
before them to date, providing no other new cases are brought before them. In the
High Court and Court of Appeal, it would take up to the year 2005, about 14
years hence, to complete the cases before those two courts if no other new cases
are brought before them today.

3.20 p.m.

I have no reason to quarrel with this information, especially given the figures
that the hon. Attorney General gave to us soon after he became Attorney General;
given the question that Sen. Deosaran asked some time ago, with the thousands
and thousands of cases you have before our several courts. If these figures are
correct, where does this leave us so far as new cases are concerned as they relate
to the drug trade? For this reason, and perhaps no other reason, I suggest a special
drug court which would be staffed by specialized people with specialized
knowledge about the laws and other aspects relating to the drug trade. I would
appreciate it if you would give special consideration to that, Mr. President.

One suggestion I haveand Sen. Mansoor alluded to thisis with respect to
the publicity that we ought to give concerning our penalties as they relate to the
drug trade. In addition, let me second what he has said concerning the newspapers
giving about five spaces, or the media in general giving some space. I would like to
add that we ought to have at our various ports of entry—I do not know whether
they exist as yet and I come through Piarco quite frequently—discreet signs
advertising, not in such a way to dissuade tourists or normal travellers, but signs
indicating the country's and Government's attitude or position, so far as the drug
problem is concerned. As a matter of fact, I would go so far as to suggest,
especially at particular times during the year, like around Carnival time and maybe
at all times, that as airline flights are about to land in Trinidad and Tobago, that a
discreet announcement could be made by one of our excellent air hostesses with
respect to the Government's position concerning the drug trade and the sort of
penalties that are attached to this trade. This would give travellers an opportunity
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to use the tremendous toilet facilities that one has at Piarco, for example, to get rid
of drugs they may be bringing. Perhaps you can provide better toilet facilities,
more extensive, should I say, disposal facilities, to allow people who may be
coming into our ports of entry, to dispose of their drugs.

In addition to that, while you are in the airport building, I believe some discreet
announcements could be made, again not in such a way to create any offence to
the normal travelling public, to the effect that it is the policy of the Government to
keep the country free of drugs; the penalties are harsh; they could be read on a
particular board; we like to encourage families to visit our country; reduce crime,
et cetera. I believe if this is consistently done, along with being in that select club,
it would go a long way as a deterrent so far as people who may be inclined to this
particular trade.

I think, by and large, we have done very well concerning the bill before us
today. I do have, as I mentioned, some instinctive misgivings about certain parts of
the bill and I hope that the Attorney General in his winding up could satisfy me.
Despite these misgivings, I believe that it is obviously the right thing to enact it
because of the seriousness of the problem.

Mr. President, despite the fact that we are embarking on a very unenticing
legislative path, I believe that the bill is needed and I happily support it. Thank you.

The Minister of External Affairs and International Trade (Sen. Dr. the
Hon. Sahadeo Basdeo): Mr. President, I had no intention to rise this afternoon to
contribute to this bill, but on reflection, I thought that I should join the debate, if
only to give a foreign relations dimension to the discussions which have transpired
here to date, as well as to signal to the Republic of Trinidad and Tobago, the
Government's commitment to this particular piece of legislation and the need to
prevent the continuation of drug trafficking and the drug problem generally in the
country. I thought that, on the basis of the contribution coming from three
Ministers of Government, it would itself demonstrate and reflect that commitment.

Before embarking on this contribution, I want to join with my eminent and
distinguished colleague on my left, in commending my friends on all sides of this
House for the respective intervention, which I consider to be of a very high
standard, notwithstanding the aberrations here and there. I think it speaks
mountains for the validity of this institutional mechanism in our constitutional
governmental system. It tells me that, notwithstanding the politics in which we are
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engaged from time to time, partisan as that may be, there is that deep-seated
yearning and reality for building a common civilization and a society for all our
peoples, regardless of what their differences may be. Having listened to my
colleagues on the other side, I feel personally enriched and politically enhanced
because this particular piece of legislation, we in the Government consider a
fundamental pillar of our Government programme. The fact that there has not been
a single voice opposing this particular piece of legislation, I feel heartened today
that the Government has not only in the past, again notwithstanding slight
aberrations here and there, travelled the right path and we are prepared so to do,
as we enter the last decade of this century.

3.30 p.m.

The question of international drug control of which this particular piece of
legislation is but a national aspect, was an exercise in which the international
community was engaged as early as 1905. In fact, control efforts were introduced
in China in order, at that time, to ensure that drug trafficking did not become a
problem for the economy, the sociology of the society and the humanity of that
society. From that time to the formation of the League of Nations and
subsequently the United Nations, attempts have been made to introduce
international treaties to deal with the continuation of this effort. It was not until
1961/1971 and following the famous Vienna Conference which was held in 1987
which my distinguished colleague on my left attended and in which conference, not
withstanding, he made a major contribution and subsequently in 1988, a more
comprehensive convention was introduced which acted as the basis upon which
governments were mandated by the international commitment and obligations
under the UN Charter to introduce, that we here in Trinidad and Tobago decided
under the NAR Government, as we have done since 1986, to fulfil our international
commitment and obligation with a certain degree of sanctity. That is why we have
done it.

I am not saying that the demands of our political system and the demands on
our country, did not force us so to do. That point has been well made by all
Senators here. Existing circumstances and social conditions have necessitated the
need to introduce and implement this piece of legislation which, as you know, we
had attempted to introduce in 1988 and because of good sense, and because of the
input which hon. Members on both sides of this House made, the compromising
element, which has always fashioned and formed the fashioning of
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this Government, guided us so that we came back here with a piece of legislation
which all of us have accepted.

There is a fundamental point I want to make here today. Sometimes when we
on this side of the House attempt to make the point, we become the subject of
ridicule by Opposition Members, not genuinely so, but largely because of the
exercise of what we described in local parlance as “monkeying around”. The fact is
that I can say with no doubt whatsoever, unequivocally if you wish, that when you
look at the history of the Parliament in this country—at least I can speak for the
last 10 years—there has never been a Government that has been so understanding
and so compromising when it came to developing legislation in the common
national interest as the NAR Government.

Mr. President, I want even to say that I have had personal discussions with
Members of this House who have served in the last Parliament, and you will have
to have served in the Parliament to appreciate to the hilt the simple point I am
making, but one which is really of much weight. This particular piece of legislation
has to be seen in the context of international obligation and commitment,
international requirements and it is to be seen also as a response to national
circumstances and national social conditions. Having said that, Mr. President, I
want to also make the point, that from the beginning of the 1970s and the growth
in the cocaine trade in South America, given the geo-strategic location of our
archipelagic state, our coastal literal state in the Caribbean, we became, as it were,
the major transshipment point for drug trafficking.

Marijuana was not the concern of the day to that extent, as the concern had
become cocaine and more powerful drugs about which we all know so much. It
was that imperative that forced Caribbean governments to hold discussions at the
regional level to attempt to deal with the problem. Attempts to address the
problem, therefore, began in the 1970s but it was not until 1985/1986, that a series
of regional discussions took place in Caricom under the aegis of the Caricom
Secretariat at the level of the Minister of Foreign Affairs and based on the
distillation of all of these discussions, certain positions were taken by Caricom
Heads of Government in the famous Nassau Declaration.

Mr. President, with your permission, I want briefly to allude to a journal
entitled Bulletin on Narcotics, Volume 39 No. 1 dated January/March 1987
publication, in which there is an article written by a Caribbean personality A.M.
Sherman Peter, who is the Counsel General of the Caribbean in New York, and
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who wrote that it was really at the 11th Meeting of the Standing Committee of
Ministers responsible for foreign affairs held in May 1985, that mandated the
Caricom Secretariat to collate, with the assistance of experts, regional information
on drug trafficking, transshipment, abuse and rehabilitation. In response, results of
a study of the problems were presented to the Ministers and subsequently to
Caricom Heads of Government and it was this Nassau Declaration, as you would
see, which identified a strategy and a plan of action which, from that time to today,
we are attempting to address and which in some respects, helps to amplify, if not
supplement, the major facets and aspects of the 1988 international convention on
drug control and prevention measures.

The point I am really attempting to make is that we have been, in a sense,
partners in the evolution, development and the implementation of laws dealing with
the question of drugs, as any other country in the western hemisphere, be they
members of the multilateral organization called the Organization of American
States, be they members of the United Nations or be they members of whatever
multilateral organization in the Asian continent where, as you know, drug is also a
problem.

Mr. President, the Nassau Seminar, among with other things, made the
following suggestions for actions by heads of governments and subsequently for
introduction as measures to prevent the problem in the region:

1. To give high priority to the provision of the technical and financial
assistance required to address the urgent need for improved communication
within and between countries. In this regard, it is recommended that
Government consider asking the United Nations to arrange for a feasibility
study on ways to improve communication within the sub-regions and inter-
regionally among countries and territories affected by the illicit trade.

I will say more about that in the context of the Caribbean when I come to looking
at our relations with Venezuela as we develop co-operative efforts and
mechanisms to deal with this problem.

2. To develop also regional drug law enforcement training capacity.

I will have more to say about that in a short while.

3. To increase mutual assistance and the movement of known drug traffickers
by maintaining stop-lists of drug offenders and by exchanging such lists
between law enforcement agencies.



Dangerous Drugs Bill Tuesday, September 3, 1991
[HON. S. BASDEO]

416

I will leave some of these out:

To keep national narcotic drug legislation under constant review and revision
as required, with emphasis on imposing adequate deterrent punishment for
serious drug-related crimes. In framing such legislation, provisions on
forfeiture of equipment or assets employed in drug trafficking should be
included.

3.40 p.m.
May I say at this point, Sir, as the honourable and distinguished Minister on my

left, a man very modest indeedand I will have more to say about thatbut one
who has made a tremendous contribution towards the development of drug control
mechanisms in the region, that there are a number of countries which have already
introduced such measures. So that, in a sense because of the delay in this bill, we
have not been part and parcel of the vanguard of the Caribbean movement in that
regard.

So the simple point I am making is, had this legislation been passed in 1988,
1989, as the case may have been, we would have taken pride of place in saying
that, like Jamaica, Guyana, Barbados and the Bahamas, we would also have had
included in our legislation, forfeiture provisions. But it is never too late, and I
believe it is important for us to, at least, address it now, before it is too late, and
the menace continues to proliferate in the region as well as in this country.

The last point I think that is worthy of mention is the fact that Caricom Heads
of Government made the point that the Caribbean need not disrespect and
disregard the importance of harmonizing legislation, because without harmonizing
drug legislation, what you will be subjected to is the proliferation and injection of
interests by drug barons or demons, or whatever they are called, in countries which
would be considered the weakest link in the legal chain. For that reason, one of the
great challenges confronting the Caricom regionand I say this without fear of
contradiction because I have heard it stated in the Caricom circuitis the need for
us to co-operate and compromise as far as possible in ensuring harmonization in
legislation related to drug trafficking. I would like to see the day when this,
perhaps, becomes a reality quicker than one anticipates.

Sen. Furness-Smith: I am very grateful to the hon. Minister. Could I ask him,
in light of his remarks, why was it that, as late as 1990, the Government was
putting forward the bill based on the original bill, based on the Malaysian
legislation, and without regard to the Vienna Convention?
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Sen. Dr. Basdeo: I would really like to respond to my distinguished colleague,
but I am not too sure I follow the question.

Sen. Furness-Smith: The question is, in the light of his remarks about these
various things, why was it that as late as 1990, the Government was bringing
forward the original bill which was based on the Malaysian Act and did not pay
attention to the provisions of the Vienna Convention?

Sen. Dr. Basdeo: Mr. President, I am not too sure that is totally accurate. If
the hon. Senator is stating that we introduced in the Parliament the Malaysian Act,
I do not think that is true because the Malaysian Act does make provision for
capital punishment.

The point I think which is germane in the question, nevertheless, is its
sociological import, meaning that we in this Government do not necessarily see the
validity in introducing carte blanche, legislation of any kind. It really means that
we give respect for the views of Members of Parliament in this House which we
have done in the formulation and conclusion of legislation which we always feel is
the way to go and to which we are committed.

Hon. Smart: I thank the hon. Member for giving way. I would like to suggest
to Senator Furness-Smith that he should pose that question to me in the course of
my winding up. If he does not, I propose to answer it if I remember the question
which he posed to Sen. Dr. Basdeo.

Sen. Dr. Basdeo: So that, Mr. President, we, in the Caribbean, and Trinidad
and Tobago, in particular, have been concerned in the participatory exercise
involving the need for regional prevention of this very serious social problem.

Now, I made the point, as well, Mr. President, that Caricom's response partly
was due to the 1988 Convention at the United Nations. I want to, perhaps, quickly
look at, or just identify what some of the particular substantive articles were in the
1988 Convention, because you will see that the legislation before us has, in fact,
incorporated many aspects and facets of both the Nassau Declaration, as well as
the 1988 Convention.

So that we are, in fact, a Government fully aware of what is taking place all
around us and responding as adequately as possible to these needs. In the 1988
Convention, for example, there is the call for adequate sanctions for offences
relating to drug trafficking, and secondly, identification, tracing, freezing, seizure,
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confiscation of proceeds and property derived from drug trafficking. Courts are
empowered to make available or to seize bank, financial or commercial records.
Bank secrecy cannot be invoked in such areas. Then you have the extradition for
offences relating to drug trafficking, provision for mutual legal assistance in
investigation, prosecution and proceedings, something which, you know, the bill
addresses in part. You have also the need for international co-operation and the
assistance for transit states; monitoring of substances used in the illicit manufacture
of narcotic drugs and psycotropic substances. Part of that mandate comes under
the Tacada/Escada regime. Then we have the need to introduce measures to
prevent the diversion of materials and equipment for production of illegal drugs.
Quite a number of these, Mr. President, have, in fact, been introduced one way or
the other in the legislation.

So, I think you have gotten the major drift of my contribution to date, Mr.
President. I have promised my leader here that I would not take too much time in
this debate. I think it is important to say that, notwithstanding the 1988
Convention, notwithstanding the declaration of Caricom Heads of Government in
1987, we, in Trinidad and Tobago, have also been participating fully as an
independent country in discussions at the regional and international level.

I want to draw the attention of hon. Members to the fact that we have not only
participated in regional seminars and international conferences between 1987 and
1989, but in addition to that, we have, as a Government, sent signals to our
partners abroad in America, Canada, EuropeFrance, in particularand across
the gulf to Venezuela, of the need for co-operation. It was in response to an
initiative taken, interestingly enough, by the United Kingdom government and the
United States government, that a major conference was held in Barbados with
respect to a matter which has been identified as a major concern by hon. Members,
the question of drug law enforcement and the need for measures to ensure that we
do all we can to prevent this particular menace already identified.

In fact, Mr. President, in Barbados, a major conference was held between
March 7, and March 9, 1988, at the invitation of the Barbados government in
association with the United States and the United Kingdom governments. A
number of countries participated and our delegation, of course, was led by the
honourable and distinguished Minister on my left. Here we contributed
considerably to the discussions and a number of recommendations were made. I
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want to say that to date a number of the recommendations have, in fact, been
effected.

A call was made at the conference for the need to have all countries in the
region participate in establishing proper Interpol communication networks. This, in
fact, has been done, Mr. President. It was agreed to invest in intensifying
enforcement operations  using existing manpower available from enforcement
agencies such as police, customs, coast guard and defence force, as appropriate.
Steps have been taken to introduce some of these, Mr. President.

We have also had the call made at the conference that governments revise,
when necessary, anti-narcotic laws and this is what we are doing here. We have
also had recommendations made for governments to enact legislation which would
allow authorities to trace, freeze and confiscate assets of drug traffickers where
such legislation does not already exist. Then, to choose at random yet another, it
was decided that greater emphasis should be placed on regional law enforcement
training centres. I want to draw to the attention of the hon. Members that it was
only at the recently concluded Caricom Heads of Government meeting in St. Kitts
that a decision was taken to have Jamaica identified and earmarked as a centre for
regional training of officers whose duty would be to apprehend users and
traffickers of narcotic and psychotropic substances. The other country is Trinidad
and Tobago. So you see, Mr. President, a series of activities have, in fact, been
taking place.

Now, I also want to make the point, Mr. President, that we haveas the hon.
Minister Atwell has said, and I do not want to belabour the pointwe have
received from foreign countries, training for personnel to strengthen our treatment
and rehabilitation programmes. We received computer hardware and software for
our medical institutions, sniffer-dogs, vehicles for the police force and army to
assist in the fight against drugs. We have also recently acquired, with foreign
assistance from the United States of America, two fast patrol boats and also
mechanical parts for our airplanes, to which he alluded, to enhance surveillance
and interception of drug traffickers. In December 1988, as the hon. Members may
be aware, the United States congressional delegation, led by Representative
Charles Ranghell, Democrat, of New York, and Chairman of the House Select
Committee on Narcotics Abuse and Control, met with a team of Trinidad and
Tobago officials to discuss issues related to narcotics production and trafficking in
the Caribbean. Suffice it to say, Sir, that Rep. Ranghell indicated on behalf of the
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committee he represented that he was considerably impressed with the presentation
of priorities in the National Drug Programme, and would attempt to secure
support of the administration in Washington. He also had great praise for our
National Drug Programme, which programme we considered so important to the
point where, I must tell you in case you do not know and hon. Members here are
not aware, that National Drug Prevention Programme has been considered so
important that it is housed in the Prime Minister's Office, so that it would receive
the attention it rightly deserves.

In addition, Mr. President, I think it is important to point out that we have also
received assistance from Canada. We have received assistance, also, from the
United Kingdom. That, I think, is well known to hon. Members, and I do not want
to spend too much time on that.

I now want to move, Mr. President, to Venezuela. Venezuela and Trinidad and
Tobago enjoy today what I may say is the best relationship it ever enjoyed. That is
because we recognize in an ever-changing and dynamic international environment,
the importance is not only of trade and commercial interests, but more importantly,
Venezuela is important to us because of her geo-strategic location in the context of
the proliferation of the drug problem.

Apart from the many things we have done with Venezuela at the co-operative
level, one of the things we can take pride in articulating to the national community
and to the international community as we have done at the OAS level and at the
United Nations, is the co-operation we enjoy with respect to the drug problem.
Only recently, Prime Minister Robinson and President Perez have been meeting on
occasion. Out of these meetings, the Prime Minister and President Perez, having
identified the drug problem as very serious, decided to introduce mechanisms to
ensure co-operation.

Last month, prior to the signing of the historic Delimitation Treaty, the foreign
minister of that country and his delegation met with myself and my delegation and
among the matters we looked at, was the whole question of drug enforcement.
Even prior to that, what we, in the Government did, was to ensure that a meeting
was held between the Mixed Commission on Drugs, consisting of members from
Venezuela and Trinidad and Tobago. That meeting was held in April, 1991, which
we, as ministers of foreign affairs, reviewed only two months ago or just about a
month ago. Now, what actually did this Mixed Commission recommend? Simply,
Mr. President, the delegations of Trinidad and Tobago and Venezuela met and
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identified the need, firstly, to work together to train law enforcement personnel in
the enforcement of anti-drug laws and secondly, to exchange information
generally, as well as on drug intelligence information. Thirdly, it was decided to
consider as important in our bilateral relations, the need to generate interest in
treatment, rehabilitation and social re-integration of drug users, and finally, the
need to harmonize our legal measures relating to drug enforcement.

I think, Mr. President, you will appreciate in the latter case why that is
important. If you are going to have co-operation in law enforcement, it is no use
doing that unless you can harmonize the regime of punishment. We considered that
important, and there are committees today that we have set in train to examine
four of these particular areas that we have identified. For example, Mr. President,
in the field of training, the Government of Venezuela has agreed to provide
scholarships to appropriate Trinidad and Tobago police officers to undergo
training in various aspects of drug prevention in that country. It was also agreed to
have regular exchanges and attachments between drug enforcement personnel of
both countries in order to facilitate, among other things, exchange of ideas, and
information and strategies for counteracting the growth of the illicit drug trade.
Venezuela will make sniffer-dogs also available to Trinidad and Tobago. That is
with respect to training.

With respect to control and information exchange, may I point out to hon.
Members that both countries have now instituted expeditious means of exchanging
information on the movements of drug offenders across our common maritime
boundaries. This information exchange system is being reinforced by a system of
co-ordinated sea-patrols in the Gulf of Paria. May I, at this time, also say that we
have now started air patrol systems in order to monitor, as it were, the fishing
incidents which take place in the Gulf, and that is, by the way, incidental and not
germane, as it were. But, of course, it will help us in also identifying drug
trafficking and people involved in that, as well. Mr. President, I am saying that
there are a number of things happening with respect to patrols and information
exchange.

The third area is treatment rehabilitation and social re-integration. Here again,
representatives of the National Alcohol and Drug Abuse Prevention Programme of
Trinidad and Tobago, and the Jose Felice Rivas Foundation of Venezuela, agreed
on certain procedures and a programme of co-operation, in order to enhance the
scope of the treatment, rehabilitation and social re-integration of drug addicts in
Trinidad and Tobago.
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Now, I think what must be pointed out here, just in case Members are not
following, we are involved in co-operating with partners in the area which is
consonant with the requirements of the 1988 Convention and the Nassau
Declaration of 1986. Then, finally, Mr. President, as regards the legal
infrastructure, we are working towards concluding an extradition treaty to
facilitate the trial and punishment of trans-boundary drug offenders. Also, we are
trying to standardize penalties in this regard.

I must also mention, Mr. President, that efforts are being made to standardize
penalties for drug offences and to prevent the registration of phantom drug
companies in Trinidad and Tobago. In other words,  "phantom companies", simply
means companies which give you the impression that they are trading in legal
matters and, in fact, are engaged in other things. So here we are, provided with
ample testimony of our commitment to co-operating with our colleagues, our
friends in the region, in order to effect this particular piece of legislation, in order
to controlif not to wipe outthe problems in the region.

One final point, Mr. President, and that is, I also want to make the point about
what Trinidad and Tobago has done to supplement this relationship which we have
now established in the context of drug co-operation with Venezuela. We have now
put in place in Cedrosas you may know, Sir, as Members may know who live in
my part of the worldthe Cedros Security Complex. Now what is this complex?
This complex simply is a new composite facility, if you wish, which will house the
Cedros police offices, immigration, customs, and coast guard personnel, and it will
be beneficial in terms of reducing illegal fishing, illicit trafficking in drugs, as well
as promoting people-to-people contact, and proper border control between the law
enforcement agencies of both countries.

I have been reliably told by the Minister of National Security that 80 per cent
of the work is now complete. We hope, towards the end of September, early
October, to inaugurate this particular complex.

All of this, Mr. President, goes to tell you one thing: That the NAR

Government, of which I am proud to be associated and of which all progressive
people in this country are proud to be associatedis not, and I emphasize, is
notsitting by the wayside, not responding to the need for adequate social
legislation to deal with some of the burning problems which, may I say, do not
only afflict this country and affect this country, but affect the region and the
international community as a whole.
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This is only one example. We have a plethora of examples which I do not want
to go into to take Members' time. We all know the pieces of legislation we have
introduced successfully. If we were the former Government, I can tell you our
legislative mandate would have been completed, because we would have been rail-
roading through this place, with the majority we have, the legislation, which the
other Government did over the last 30 years, at least when I was in this Parliament,
over the last five years when I served when they were here.

The fact simply is, Sir, that we are a Government with a conscience. We are a
Government concerned about the interest of the country, but we respect most
importantly the participatory input which people provide in the parliamentary
institutions because we hold the Parliament with a certain degree of reverence and
importance. I do not think anybody can say otherwise about this Government.

With these few remarks, Mr. President, I hope that the hon. Members of this
House will find no hesitation in unequivocally supporting this piece of legislation
which is important for our young people, for posterity, and for the future
development of a proper and humane civilization in Trinidad and Tobago and the
Caribbean.

Thank you.

Sen. Prof. John Spence: Mr. President, it is not my intention to speak at any
length at all on this bill, but there are one or two points that I would like to raise.
Before doing so, may I congratulate Sen. Maharaj on his maiden and very able
contribution to the debate.

The main issue that has exercised my attention with regard to the billthere
has been very comprehensive and very detailed discussion on many aspects, so I do
not think at this stage it is worthwhile referring to these, and in any case I spoke on
this bill when it was before us two years ago. I think that as many persons have
said, it is now in pretty good shape, and it certainly has my full support.

There was an issue raised, I think, by Sen. Furness-Smith and by Sen. Amar. It
concerns whether there should be any distinction between different categories of
drug. This is one issue that has concerned me because, as the hon. Minister has just
pointed out, it was really the rise in the danger of cocaine that has caused us to
have to address the issue very urgently. I wonder whether, in fact, we should have
recognized the difference, for example, between marijuana and cocaine in the bill. I
would be glad if the hon. Minister in his winding up, would just address that issue
and perhaps give his thinking as to that point.
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Particularly when one listens to the contributions, and one agrees with the
contributions which have been made with respect to the dangers of alcohol; if one
really considers the adverse effects to individuals and to the country that alcohol
may have, and then one compares that, possibly, with the effects of marijuana, one
wonders whether we have the balance quite right in that regard. I agree entirely
with the issues which have been raised by hon. Minister Atwell on the points of
alcohol use and abuse. I hope that soon we will have breathalyzers in vogue or in
use, if they are not already in the law.

The other related point is whether we have got the balance right between
users, traders and pushers. I am inclined, again, to go with the view that perhaps
we might be more severe on drug traders and drug pushers and perhaps less severe
on those persons who have been referred to as "victims". Are the users not, in fact,
in need of treatment? Should we not really be thinking of this as a form of illness
which we must treat? Is putting such persons in jailand I take the point that the
judges or the magistrates may have discretion in this regard, but sometimes when
the discretion is left to individuals, we may get rather erratic results, and one
wonders whether we have not been a little too severe on users. The points are
related. So is a user of marijuana not, in fact, being treated somewhat too severely?
On the other hand, really, we have to eradicate the pushers. While I think that one
has some difficulty in accepting the position of the death penalty for pushers if one,
like myself, is not in favour in general of the death penalty, it is certainly something
that one needs to consider if the situation has become extreme.

I have a further difficulty there, of course, because the countries that have
instituted the death penalty, I am not certain that I particularly want Trinidad and
Tobago to be in that particular club. I think Thailand still has a reputation for drug
use, even though it has the death penalty. So do we really want to signal that we
are so badly off with regard to drug use that we have to have the death penalty? I
am not sure that we would send the right signal in advertising that particular fact.
So, I have a difficulty there. I am not certain, myself, what I would advocate. I
think we need to be severe. I am not certain that the death penalty is necessarily
going to be the best way to go. Those are the main points that I will be grateful if
the hon. Minister will address.

4.10 p.m.

There are two minor points that arose during the course of the debate. The
question was raised: Why do we have to license the growing of these crops for any
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purpose? I think one suggestion was that we may use them for medicinal purposes,
but there is another point. One may want to investigate means of eradicating them
more easily than having to find them in the forest, so if you can find a pest that
attacks the marijuana plant or the coca plant, it would be useful. We might want a
licensed scientist to study the plant. From that point of view, therefore, I think it is
necessary to have that provision even though it may be circumscribed in a way that
the plants cannot be used for any other purpose.

The final point is purely technical. It was Sen. Sampath who raised an issue as
to an error in the nomenclature, and I had merely corrected the spelling error.

The other point was that it is now technically possible to take the genes from
plants that control certain processes and insert them into other plants; so it is
technically possible to take the genes that control the production of cocaine from
that plant and place it into any other plant. Therefore, one wants to cover not just
the plant but the gene which produces cocaine.

My amendment is merely to clarify the point that Sen. Sampath made.

Thank you very much, Mr. President.

The Attorney General (Hon. Anthony Smart): Mr. President, in my opening
remarks on this bill, I sought to stay closely to the contents of the bill without
getting into any matters that were controversial or political. In my winding up, I
propose to follow the same course with one or two deviations.

I would like, as is the practice, to first of all congratulate Sen. Maharaj on his
maiden contribution in this Senate. I would like also to congratulate, in fact, all
Senators who contributed in this debate. I did a quick check and I saw that some
21 contributions were made in this debate, and every single contributor indicated
his support, by and large, for this bill. I am the person who was responsible for
piloting this bill in this Senate and I feel gratified that it has received, it appears,
unanimous support. It will be difficult to deal with the contributions of all the
Senators. As a matter of fact, some of the contributions made that required
responses were adequately responded to by Members of this side of the Senate. So
that, in fact, my winding up would be short. Just to add a little note of relief, one
might say, the fact that Sen. Alexander, who has joined us here today, did not wish
to contribute to the debate suggests to me that the bill is probably a perfect one.

As I leave Sen. Alexander and go to his colleague—and my colleague too—
Sen. Furness-Smith, I want to make some remarks which I think are important.
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Sen. Furness-Smith enjoys high regard and high respect in this community as an
attorney-at-law, and whatever he says is taken seriously. As a matter of fact, he
enjoys that regard by Members on this side of the Senate and by the Government.
He is, I am sure, the first former solicitor to have taken silk in this country, and he
took silk at a time when this NAR party was carrying on the administration of
Government. That is a clear indication of how this Government feels about Sen.
Furness-Smith. For that reason, when he has made a mistake I think it has to be
pointed out, and pointed out ad nauseam. I think it is important.

He feels that we went wrong when we prorogued Parliament in November,
1989, and one of the results of that prorogation was the lapsing of the Drug Bill
that was then before the Parliament.

I am clear in my mind, and I repeat, that this Government has always followed
the provisions of the Constitution. One may say that we are a constitutionalist
Government to a fault. When we had to call an election in 1990, very shortly after
the unfortunate events of July 27, 1990, there were some persons who were of the
view that we should not call that election because it was felt that it was not in our
interest to call that by-election. I am referring to the bye-election of Diego Martin
Central. But we looked at the Constitution, and there was an obligation on our
part, as we understood the Constitution, to call that election, and we did call the
election. Well, the result is now history; we lost the election. But the important
point is that we felt under the Constitution it was necessary to call that election,
and we did so.

So too, under section 67(2) of the Constitution, we were clear in our minds
that it was necessary to prorogue Parliament in November 1989, and we did so. I
had asked hon. Senators to have a look at section 67(2) in their leisure and come
to an opinion as to whether it was necessary to prorogue the Parliament when it
was so done. The definition of a session of Parliament is simple, and it is there in
section 67(2) of the Constitution. A session of Parliament is the group of sittings
of the Parliament. What we are engaged in now, when we came into the Senate at
1.30 promptly today and until such time as we adjourn later this evening, that is a
sitting of Parliament, and it is defined in the Constitution in the Interpretation Act.
So we are now, at this present time, engaged in a sitting of the Parliament. A
session of the Parliament is a series of sittings commencing with the first sitting, as
the Constitution says, after the Constitution comes into effect—that is not
important now because the Constitution came into effect in 1976—or after the
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dissolution of Parliament or after the prorogation of the Parliament, and ending
with the last sitting before dissolution or prorogation. The first sitting of this
Parliament, I think, was on January 12, 1987, after the NAR won the election.
There was a dissolution before the election and the first sitting after that
dissolution was January 12, 1987 and that was the commencement of that session.
I am saying that the session could be commencing with that sitting and probably
ending with the dissolution of the Parliament which must come some time soon,
certainly before January 12, 1992. That could be interpreted as a session. But the
Constitution provides that there must be at least one session in every year. A year
is 12 months according to the Interpretation Act.

Sen. Furness-Smith: The hon. Attorney General in presenting his case for the
third time, if he could refer to the section accurately, 67(2) says nothing about
there being one session. All it says is, “a session once at least in every year”, and it
is really very important.

Mr. Smart: Well, I have defined "a session", and it is a group of sittings
commencing after dissolution and ending with a dissolution or prorogation. It says
there must be one of those at least once in every year.

Sen. Prof. Spence: Mr. President, suppose the Parliament had started sitting in
December instead of in January, would it have been necessary to prorogue at the
beginning of the year so that a session could start?

4.20 p.m.

Mr. Smart: No, it would not have been necessary because it does not say one
calender year. A year is not a calender year; a year is 12 months. So that a year
could commence in March and end in February.

Sen. Prof. Spence: So, we could have prorogued in January rather than in
November.

Mr. Smart: I am not understanding.

Sen. Prof. Spence: We prorogued in November, why not in January of 1990?

Mr. Smart: There was a prorogation in 1988, I think it was, in November of
1988, so if we did not prorogue in November of 1989, more than 12 months
would have elapsed and there would have been a breach of the Constitution.
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Sen. Furness-Smith: As I say, we are arguing this for the third time in this
debate, it is important for the hon. Attorney General to understand that a year can
mean any period of 12 months; from January to January, December to December,
is a period of a year. The Interpretation Act, to which he referred says very
clearly—I do not have it actually on my desk—in the section dealing with days,
months, years, periods; it is dealing with how you define a period. It does not
abolish annual years.

If you want to refer to a year and in fact, when you refer to a year, it means
1990—91. But the Interpretation Act, which the hon. Attorney General is relying
on for an entirely different purpose—if you are defining a period of a year, you are
speaking of a period from now until a year ends. That is very simple. That does not
have anything to do with section 67. I am sorry, but this is irrelevant anyway.

Mr. President: It is, and I hope that the Joint Select Committee which is
considering the Constitution, will pay particular attention to this aspect, so that it
would be clarified once and for all.

Mr. Smart: It is clear to me, Mr. President. I do not think it needs to be
clarified.

So, in our view, it was necessary to prorogue the Parliament and we did so—
with reluctance—but in order to comply with the provisions of the Constitution
and the bill lapsed.

In answer to a question posed by Sen. Furness-Smith to Sen. Basdeo, as to
why we introduced the Malaysian-type bill—for want of a better word—in 1990,
you see, it was a trick question. He knows that that bill was introduced in 1989, in
the House and it went through a series of amendments. It was then introduced in
the Senate in 1989 and again there were a number of queries raised on the bill and
it was referred to a select committee of the Senate; the work of which lapsed when
the Parliament was prorogued.

In order to save the work of that committee, the Government, in its wisdom,
thought that it would reintroduce this very bill that was introduced in the Senate in
1989, just as it was so that the Senate's select committee could continue with its
work. In his contribution, Sen. Furness-Smith, in my view, somewhat petulantly,
indicated that he did not propose to serve on that 1990 committee, and I do not
believe that he did serve. He went on to say that—in respect of the bill before the
Senate—he would vote on it if he were here, clearly, in a sense, showing risque. I



Dangerous Drugs Bill Tuesday, September 3, 1991

429

am happy to see that he has had a change of heart because only today he submitted
a number of amendments for the consideration of this Senate. So it means that he
is in the fray and participating, and I want to congratulate him for that.

Before I leave Sen. Furness-Smith, I noted that on more than one occasion he
used the opportunity here to congratulate or to commend Mr. Atre from the Chief
Parliamentary Counsel's office—he was a parliamentary counsellor on contract—
for the work that he did in the select committee. I notice also that Sen.
Bahadoorsingh congratulated those officials of the Government who were involved
in the work of the committee. I think it is a little unfair and just for the balance, I
thought I might indicate that Mr. Cuthbert Jolly has done a tremendous amount of
work on this bill. So, I thought that maybe his name should be mentioned. He is
from the Chief Parliamentary Counsel’s office and I think if anybody deserves
commendation, it is Mr. Jolly. This is not in any way derogating from the
contribution made by Mr. Atre who was also congratulated by the committee
which was responsible for the original bill that came to the Parliament in 1989.

As a matter of fact, in the report of the committee—if you remember, it was a
committee comprising of Chief Parliamentary Counsel, the Director or Public
Prosecutions, Superintendent of Police, Deputy Comptroller of Customs and
Excise, someone from the Ministry of Finance, someone from the foreign service
and so on; the State Counsel, Ministry of Industry, Enterprise and Tourism.

It was that committee which presented this bill which the Government adopted
in 1989 and brought to the Parliament and it was the committee—I see here in the
report—which acknowledged the valuable assistance rendered by Mr. Atre. So I
thought I would just put that on the record.

In answer to Sen. Furness-Smith, that was the reason that very bill was
brought back to the Senate in 1990, and the provisions of that bill would have
complied with the terms of the Vienna Convention.

The Malaysian Act does comply with the terms of the Vienna Convention,
except that their system of justice and jurisprudence is different from ours, but it
achieves the same effect more directly, one may say, and some people may say
without due regard for the rights of others. I think that adequately answers Sen.
Furness-Smith's questions.

Mr. President: This is a good point to take the tea break.

4.30 p.m.: Sitting suspended.
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5.00 p.m.: Sitting resumed.

Mr. Smart:  Before the break, I was making reference to Sen. Maharaj's
contribution. I just want to make two very short points on that contribution. There
was a suggestion that the English Drug Trafficking Act of 1986 is tied to the
Misuse of Drugs Act of 1971 in England, and that it appeared to be his point that
because we do not have a Misuse of Drugs Act 1971, and because we have culled
substantially from the Drug Trafficking Act of 1976, that there appeared to be
some hiatus. I want to suggest to him that we do, in fact, have an Act which is
similar to the Misuse of Drugs Act 1971.

Sen. Maharaj: On a point of order. I have read my contribution. I have a copy
of the Hansard. I think the learned Attorney General completely misunderstood.
As a matter of fact, I admitted in my contribution that the provisions of the Misuse
of Drugs Act, 1971, were in force in Trinidad and Tobago. My contribution was
not on that basis, that there was no lacuna. My contribution was on the basis that
there was no infrastructure.

Mr. Smart:  I would quote from his contribution. It states:

"As I have mentioned, the United Kingdom legislation is hung on another
piece of legislation which is the Misuse of Drugs Act of 1971. It is also hung
on a considerable amount of legislation such as health and medicare legislation
which generally we do not have."

I understood that to mean that we did not have anything similar to Misuse of
Drugs Act 1971, it is clear unless the Hansard  reporter made an error and I do
not think so.

What I want to say is that the first 30 clauses of the bill before us repeat the
existing law, that is the 1961 Act as amended by the 1985 Act. Both those Acts
substantially or to a large extent contain what is contained in the 1971 Misuse of
Drugs Act. I thought I would make that point.

There was also a suggestion that we have plagiarized, I think it was Sen.
Persad who used the word plagiarized. Plagiarism suggests that the user of the
word or the document does not acknowledge the author of the document. That
was one of the first things which I did in my presentation. I indicated that we had
help, substantially, from the Drug Trafficking Act of 1986 in London. I also
indicated even in my presentation that I had relied substantially on a
Commonwealth Secretariat document. It is a little unfortunate there was that
suggestion.   
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I think it is important to make reference to a point made by Sen.
Bahadoorsingh with respect to the backlog of cases. He says that figures were
given to him by Sen. Maharaj, that if the Magistrates’ Court were to deal with the
matters before it—just those matters, no new matters—it would take until the turn
of the century to complete those matters before the magistrates. When I heard Sen.
Bahadoorsingh make the point I immediately thought of the Latin timeo danaos et
dona ferentes  translated into English it is, “I fear the Greeks particularly when
they bring gifts.” I thought of that because I note that it was Sen. Bahadoorsingh
who made the point and not the author of the point, Sen. Maharaj. He must have
had good reason for not bringing those figures here, because the first question I
asked is: On what basis does he arrive at that conclusion, that it would take until
the end of the 20th Century to clear the backlog?

Sen. Maharaj: Can the Attorney General say that it is not correct, that given
the present rate of determination of matters in the Magistrates’ Court and the
number which has been filed, that those cases, if none are filed, can be completed
before the year 2000?

Mr. Smart:  Is the goodly Senator adopting the position of Sen.
Bahadoorsingh now? Is he now saying formally for the records that he agrees that
is the position?

Sen. Maharaj: As a matter of fact, I would think that it was quite clear during
my contribution that the question of delay was referred to. If I may say so we have
done a research and we have figures. I am surprised that the Attorney General
does not know that is the position.

Mr. Smart:  The point I would make is that, I think in yesterday's newspapers,
there was a report that two new magistrates have been appointed to the Bench. I
have no doubt that at the opening of the law term the hon. Chief Justice—as has
been his practice and the practice of his predecessors over the years—will present
the figures. My own suspicion is that those figures might very well be quite
commendatory of the work that has been done in the judiciary over the last two
years.

Remember that no such report was given last year because of the unfortunate
events of July 27 and there was no formal opening of the court. Within a matter of
about three weeks, I have no doubt those figures would be made available to the
public, on the rate at which matters have been determined in the courts over the
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last two years. We have to understand that there is a separation of powers under
the Constitution and while the Attorney General would be the conduit through
which information relating to the judiciary is brought to Parliament, as I said, we
can wait a couple weeks to get the report of the hon. Chief Justice.

Two new magistrates were appointed recently. The Chief Magistrate indicated
in the report, which I saw today, that there is the intention to appoint more
magistrates. It seems somewhat strange that projections can be made into the 21st
century on the basis of information that may vary from time to time. I think it is
important to make that point because I have some clear idea how the newspapers
will respond to statements. For instance, last week Tuesday, I was able to say in
the tea room that I have no doubt that on Wednesday, that was the day after Sen.
Furness-Smith spoke—the headline would be “Death Penalty for Drug Traffickers”
and so said so done. It is important to deal with this point because it is a
sensational statement and one has to be careful about making sensational
statements when one is dealing, particularly, with the judiciary. I just want to make
that point as I move along.

5.10 p.m.

A number of policy issues were raised during the course of the debate; matters
upon which the Government would have to take decisions. One of them is, of
course, the proposal that there should be the death penalty for the trafficking of
dangerous drugs.

Sen. Horne: Mr. President, talking about numbers, why is it then that a rape
case took seven years to come before the magistrate? That is what the counsellor
said. She said that it takes that much time.

Mr. Smart: I thought I had made the point that one has to be aware of the
separation of powers under the Constitution and the Government has always
sought to co-operate with the judiciary in certain requests that may be made in
terms of administration and finance and so forth, but one has to understand that
there is a clear distinction which the judiciary guards jealously and which we on
this side, respect very, very carefully. We are very careful.

Sen. Maharaj: I wonder if the Attorney General can answer. As the Attorney
General of Trinidad and Tobago, he is politically responsible to this Parliament and
to the people of Trinidad and Tobago for the administration of justice. Justice is a
matter for the people, not for the judges and the magistrates and the lawyers alone.
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Would he not say that it is his duty as Attorney General to tell this Parliament what
is the state and the affairs of the administration of justice as far as the figures are
concerned, and court delays are concerned?

Mr. Smart:  I did say, Mr. President, that I am the conduit through which
information is brought to this Parliament relating to the Judiciary and I have no
doubt, as I said, within a short space of time those figures would be made
available.

I was on the matter of policy issues. We, in the Government, have always been
mindful of the views of the people of this country. In every step that we have taken
we have sought, by and large, to get the views of the people before we have
moved forward. I think that our record in this honourable House indicates that we
have, at all times, been prepared to hear the views of hon. Senators and if they are,
in our view, worthwhile, we accept them.

On this matter of the death penalty for drug traffickers, although Sen. Furness-
Smith, again on the matter of figures, indicated that maybe 99 per cent of the
population, I think it was, would agree with him that the death penalty should be
imposed for persons involved in drug trafficking, we would want to—

Sen. Furness-Smith: I think the guesstimate that I made was 95 per cent of
the population and 99 per cent of the women of the population and that
guesstimate has been amply confirmed in this last week.

Mr. Smart:  I notice he called it a guesstimate so that he himself is not
indicating—

Sen. Furness-Smith: I have made no social study. I made that quite clear.

Mr. Smart: Well, we would have to ensure, as a responsible Government, that
in fact a step as serious as that is one that would meet with the approval of the
people of this country. I suggest that we, to use another Latin phrase, festina lente,
should hasten slowly on a matter of such import.

On the matter of the decriminalizing of marijuana, again, I would want to
suggest that it is a matter that has been raised and I know that a large number of
people feel that marijuana, taken in moderate quantities, would not be a dangerous
drug, would not be inimical to the health of the users. I myself expressed no view
on the matter, but I would think we would have to look at that very, very closely.
Just quite recently, a couple months ago, someone was charged for being involved



Dangerous Drugs Bill Tuesday, September 3, 1991
[HON. A. SMART]

434

in the exportation of some two suitcases of marijuana to England on a PAN AM or
BWIA flight, I am not too sure; or the suitcases were destined for a PAN AM flight.
What I am suggesting is that the matter is still one that is under debate in some
countries. We would have to be very careful about getting to the point of
decriminalizing marijuana at this stage. It is something that we can look at and we
certainly will, in the course of our next term in government, so too, with the matter
of setting up a special court to deal with the problem of drugs.

We know of the history of the gun court in Jamaica. It was an innovative
experiment but it was an unsuccessful one. Again, I suggest that we look very
closely at the setting up of a special drug court and also this national advisory
council on the misuse of drugs that Sen. Maharaj has proposed in amendments.
These are all policy matters and we on this side, with respect, would want to
suggest that these matters be deferred for consideration at a later stage.

I indicated that the Senators all made sterling contributions in the course of this
debate, particularly Sen. Deosaran. One point that he made that caught my fancy
was that we should have a legislation awareness programme, I think he called it a
LAP. That is very important because I think once this bill is passed and made into
law, it will be the responsibility of Government and the various agencies of
Government, to make the details of the bill known to the public. I look forward to
there being an education programme on the provisions of this bill so that persons
would understand exactly what the bill is about; what the penalties are and there
can be no excuse at a later stage for one contravening the terms of the legislation.
That would deal, to some extent, with the very important point made by Sen.
Mansoor, who emphasized the need for training of various persons, including
forensic accountants.

I would want to indicate that we, in the Government, are of like-mind with
Sen. Mansoor. We were happy that arising out of the very messy O'Halloran affair,
which was resolved finally after many, many years, a scholarship was offered by
the American lawyers who were involved in that matter, to nationals of Trinidad
and Tobago for a period of six months internship with that firm of lawyers, Wilma,
Cutler, Pickering to get hands-on knowledge and information about exactly these
sort of matters that are dealt with in this American firm of lawyers.

5.20 p.m.

So that is one aspect, an indication of the steps that are being taken to train
persons in—this is not forensic accounting as such, but I anticipate that the
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Government will take further steps to train various investigators, and as Sen.
Basdeo has indicated, steps have already been taken through co-operation with
various countries and for the exchange of knowledge, the exchange of information
on the question of money laundering. The English jurisdiction would have
experience in dealing with this matter of money laundering. The money laundering
clause of this bill comes straight out of the English Act so that we will have the
benefit of the information and experience that the British, Americans and even the
Canadians have had on this matter of money laundering. I assure Sen. Mansoor
that we are in fact taking steps to acquire the knowledge and the skills to deal with
this very vexing problem.

Just to wind up, I assure Sen. Spence that in the bill before us, the users are in
fact dealt with differently from the dealers. I think he answered his own question
on the need for licensing of various persons to deal with some of these dangerous
drugs for the purposes of research. Some of these drugs have medical value, as I
indicated in my original presentation, so that there would be need, in some cases,
to license the appropriate persons to work with these drugs. That provision is
already contained in the legislation. As I indicated, the first 30 clauses are a
consolidation of what in fact is already in the law and that takes me to Sen.
Bahadoorsingh's point.

He was concerned about clauses 21 to 24. I assure him that those were taken
verbatim out of the existing law but if that does not satisfy himI do not think he
would want to be in any weaker position on the passage of this legislation than we
are in at the present time. I do not think we would want to derogate from the
powers that are already entrenched in the law so that ought to answer his question.
With respect to particularly, clause 21, which deals with where a medical
practitioner has been charged with possession of trafficking or possession of
dangerous drugs, what the clause says is "that the prosecution does not have to
prove that he did not have a licence." In other words, to deal with the dangerous
drugs, he would be treated just like an ordinary citizen if a medical practitioner is
charged, but then in his defence, he can come and say he has a licence to deal with
this particular drug. That is all this clause is saying and as I said, it is already the
law, so I do not think Sen. Bahadoorsingh needs to worry too much about it.

Mr. President, I would like finally to thank this honourable Senate, particularly
the Senators who made contributions. As I said, I do not want to go into too much
detail. All the contributions were taken very seriously and certainly will assist us in
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the course of dealing with this bill once it becomes law. I thank hon. Senators and
indeed I look forward to a fairly short committee stage seeing that we have
suggested, on this side, that those matters that require policy decisions on the part
of the Government  that we leave them for another day and that we could look at
some of the amendments that have been made. I read a couple of amendments
from Sen. Maharaj, some of them we certainly would adopt, and so too some of
the amendments from Sen. Furness-Smith.

Mr. President, with these words, I would like, once again, to commend the
honourable Senate. I propose that it be read a second time.

Question put and agreed to.

Bill accordingly read a second time.

Bill committed to a committee of the whole Senate.

Senate in committee.

Clause 1 ordered to stand part of the Bill.

Clause 2.

Question proposed, That clause 2 stand part of the Bill.

Mr. Smart: I think Sen. Furness-Smith has an amendment.

Mr. Chairman: Sen. Furness-Smith, do you propose that clause 2 be deleted?

Sen. Furness-Smith: Yes. Clause 2 states:

"This Act comes into operation on such day as the President may appoint by
Proclamation".

Mr. Chairman, we have waited four or five years for this bill. I could see no
possible reason for it to be deferred for something.

Mr. Smart: Mr. Chairman, we accept the amendment.

Clause 2 deleted.

5.30 p.m.

Clause 3 ordered to stand part of the bill.

Clause 4.

Question proposed, That clause 4 stand part of the bill.
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Sen. Maharaj: My proposal is that the definition of “drug trafficking offence”
means any of the following:

(a) an offence under section 6(4) and (7) and section 48;

(b) an offence of conspiracy to commit any of the offences referred to in
paragraph (a);

(c) an offence of attempting, inciting, aiding, abetting, counselling, or
procuring the commission of any of those offences referred to in paragraph
(a) or (b) under section 28 of the Act.

Mr. Smart:  Yes, Mr. Chairman, we are prepared to accept the amendments as
proposed by Sen. Maharaj, except for (c), where he says, "an offence of
attempting, aiding, abetting, counselling or procuring the commission of any of
those offences".

Sen. Furness-Smith: The "above" offences, surely.

Sen. Maharaj: Of the "above" offences.

Mr. Smart   Yes, the "above" offences.

Then paragraph (c) would be, "an offence of attempting, aiding, abetting,
counselling or procuring the commission of any of the offences referred to in
paragraphs (a) and (b)".

Sen Furness-Smith: Right, but you do not want "inciting".

Sen. Maharaj: It is in the English Act,  "inciting".

Sen. Furness-Smith: I do not know where I  got it from, but Sen. Maharaj
had the same thought.

Mr. Smart: Oh, I see. I am looking at the old amendment, not the amended
amendment.

Sen. Furness-Smith: I do not think it would do any harm.

Mr. Smart: Yes, well, why not put in "inciting". "an offence of attempting,
inciting, aiding, abetting, counselling or procuring the commission of any of the
offences referred to in paragraphs (a) or (b)".

Sen. Furness-Smith: Mr. Chairman, in my amendment, I introduced language
which is designed to cover all offences in clause 6. I, myself, am introducing an
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amendment later which would broaden or increase the offences in clause 6. I
would, thereforeof course, if that other amendment is struck down, this
amendment of mine would be withdrawn. But I would like this definition reserved
until such time as my amendment to clause 6 has to be considered.

Question, on amendment, [Sen. Maharaj] put and agreed to.

Sen. Furness-Smith: Mr. Chairman, in the definition of "bank", change
"carrying out" to "carrying on".

Mr. Smart: Yes, accepted, Mr. Chairman. Instead of "carrying out", "carrying
on".

Question, on amendment, [Sen. Furness-Smith] put and agreed to.

Sen. Furness-Smith: In the definition of "dangerous drugs", could I reserve
my amendment on that? That depends on my subsequent proposals.

Mr. Chairman: Now we come to the definition of "coca plant".

Sen. Prof. Spence: Just the spelling, Mr. President.

Mr. Smart: I did not hear what Sen. Spence said.

Sen. Prof. Spence  Mr. Chairman, I am suggesting that in the definition of
“coca plant” the genus should be Erythroxylon, instead of erythroxylaceae.

Sen. Furness-Smith: Though I have the greatest respect for Sen. Spence's
knowledge on such a particular subject, I am concerned. How did it come about
that this language came into the draft at all? It indicates that there is some lack of
knowledge somewhere. I am just wondering, these plantsI happen to know from
my very limited experience, experts change the names every few years. You go
along happily, thinking that you know these extraordinary names, and then you
find that your knowledge has been superceded because somebody at some
conference has changed the name to something else.

Sen. Prof. Spence: I consulted with the Professor of Botany at the University
of the West Indies, and that is what he told me.

Sen. Dr. Sampath: Actually, the explanation is very simple, Mr. Chairman.
Erythroxylacaeoe by convention is the name of a family, not the name of a genus.
A family has many different genera. Now when they say "genus" here, they refer to
one particular genus, Erythroxylon, which is the genus of the Erythroxylaceae. I
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believe that the people who drafted this originally in England, or elsewhere, they
just made a slip and they did not have the benefit of the botanical expertise that we
have in this country. So they made a mistake and we are correcting that mistake. It
is a very simple explanation.

Sen. Furness-Smith: Which is the bigger, is it the family?

Sen. Dr. Sampath: The family is the bigger one, yes.

Sen. Furness-Smith: But surely, although this particular genus may be what
most people use to make coca, are there not other genera of the same family which
also make coca?

Sen. Dr. Sampath: Yes, as a matter of fact

Sen. Furness-Smith: In which case we do not want to restrict ourselves to a
particular genus, we want to attack the family, do we not?

Sen. Dr. Sampath: I did mention that in my contribution. In fact, I consulted
with Dr. Seaforth, and he consulted people whom he knew and also the literature,
and he told me quite categorically that the only member of the Erythroxylaceae
which had species which produced coca was Erythroxylon. He, in fact, gave me
the names of four species of Erythroxylon which produce cocaine. In fact, I did
mention that in my contribution.

Sen. Prof. Spence: Mr. Chairman, if you would just like to look at page 59 of
the printed version, you will see that it is different there. Page 59 of the printed
versionthanks to Sen. Alexander for drawing that to my attentionat the top,
you will see that it is the way that we have suggested it should be. In the schedule
it is spelt the way that we have suggested.

My understanding is that there are three species from which you can get coca,
three species of the genus Erythroxylon, and not other members of the family.

Question, on amendment, [Sen. Spence] put and agreed to.

Mr. Chairman: The definition of "dentist".

Sen. Alexander: Mr. President, I am just looking at this definition. Now, as
far as I recall, the Dental Profession Act provides for registration not only of
dentists but of other classes of dental assistants and dental nurses and so forth.
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Now, if you have this definition

"‘dentist’ means a person registered under the Dental Profession Act",

then you will be allowing all those persons who are registered under that Act to be
a dentist for the purposes of this Act. I do not know if that is the intention.

Mr. Smart: What we would suggest is that the definition means a person
registered as such, as a dentist.

Sen. Alexander: I think if you look at the Act, you will find that it is a peculiar
definition, as far as I recall.

Mr. Smart: Well, the Act says the definition of dentists means

"a person registered or deemed to be registered under this Act to engage in the
practice of dentistry".

Sen. Alexander: Well, perhaps we will just leave it at that. You better stick to
that, because if you say, "means a person registered under the Act", you will see
that there are other persons who can be registered under that Act. I think what we
want here is just dentists. The Dental Profession Act is a recent Act.

Mr. Smart: It has not been passed.

Sen. Alexander: Yes, it has been passed, and the quacks are practicing under
it.

Mr. Smart: I know that you are involved in a certain matter.

Sen. Alexander: Well, that is the Act I am talking about. The bill that you
passed with all these registers which have not been established. It is proclaimed.

Mr. Smart: Or should we say, "means a person engaged in the practice of
dentistry"?

Sen. Alexander: "registered as such".

Mr. Chairman: The proposal is that the definition of "dentist" be amended by
inserting the words "as such" between the words "registered" and "under" in the
first line.

Question, on amendment, [Sen. Alexander] put and agreed to.

Mr. Chairman: The definition of  "document".
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Sen. Furness-Smith: The word "a" should be inserted at the beginning of
paragraphs (a) and (b).

Question, on amendment, [Sen. Furness-Smith] put and agreed to.

Mr. Chairman   The definition of "plant".

Sen. Prof. Spence: I propose that there be a new definition as follows:

"‘plant’ means living plant or part thereof including organ, tissue, cell, or
portion of the genetic material."

I think this would capture all the possibilities.

Mr. Smart: We on this side have no problem.

Sen Furness-Smith: With due respect, I am not sure it is right. I mean, I
accept the idea, but it is the language that worries me.

"‘Plant’ means living plant or part thereof including organ, tissue, cell, or
portion of the genetic material",

When you are referring to a plant, do you want to say that we are referring to a
living plant or any part thereof? Would it not be right to say, "plant includes the
living plant or any part thereof, and any organ, tissue, cell, or portion of the
genetic material thereof"?

Mr. Smart: I take it Sen. Furness-Smith is concerned about a definition that
says, "plant means plant..." I do not know if he is concerned about the wording,
where it is said "‘plant’ means plant..." and he is concerned about the use of the
word "means", that is why he has suggested "includes".

Sen. Furness-Smith: I was just looking. I have not studied where it is used
throughout the bill, but just looking at it straight, it does not seem quite right. But
I am open to correction. So if we are talking about a plant, it means a particular
plant that we are speaking about so we are speaking about the particular plant and
then any part, organ or genetic material thereof. I think it is safer.

Sen. Spence: Mr. Chairman, may I point out that it is possible to grow tissues
in culture which could produce the cocaine. Now, I am not saying this is being
done, but it is feasible. So what we are trying to do is cover all eventualities. In a
laboratory you could grow cells and the cells could produce the cocaine. You do
not have to gather it from the fields. In the future, if the technology is developed,
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once it captures the concept, the customer with the technology can take a part of
the plant and grow it, not necessarily in the ground, but in the laboratory and
produce the drug.

Sen. Furness-Smith: I propose "‘plant’ includes the living plant or any part
thereof and any organ, tissue, cell or portion of the genetic material thereof". I
think that is probably safer.

Sen. Prof. Spence: No problem.

Mr. Smart: Mr. President, I am advised by the drafting expert that normally
when you are defining a term or a word, you use the word "means", rather than
"includes".

Sen. Prof. Spence: That is why I used it because it sounded like the language
was more correct, but I bow to the judgment of the lawyers. I just want the idea to
be in the law.

Sen. Alexander: But "means" is restrictive, whereas "includes" is wider.

Sen. Amar: With opium you use "includes". I am sure you could use
"includes" here.

I think, Mr. Chairman, that the question the drafting person has to address is
why in the definition of "opium" "includes" is used and not "means".

Mr. Smart: What I am being advised is that we are talking about plant in the
limited context here, the coca plant. It is being suggested that we already know
what a plant is. In this limited context of the coca plant, it is being suggested that it
would be more precise, particularly in the case where it is a matter involving
criminal law, to say that "plant means", rather than "plant includes".

Sen. Furness-Smith: As Sen. Alexander pointed out, to use the word "means"
is more restrictive. If we say "plant includes", then we have the benefit of the word
"plant" in its ordinary connotation, as would be used in common parlance, and we
then add in a special definition which widens it and is supposed to fill in any
possible gaps. It is a safer device, where it is appropriate.

Amendment deferred.
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6.00 p.m.

Sen. Maharaj: Mr. Chairman, delete subclause (2) and substitute the
following:

(2) Reference in this Act to offences includes a reference to offences
committed before the commencement of this Act, but nothing in Parts 5, 6
and 7 imposes any duty or confers any power of any court in or in
connection with proceedings against a person for a drug trafficking offence
instituted before the commencement of this Act.

I think there must be an error. In the first part of the proposed clause 4(2)
there is a problem, because it includes all offences—old and new—such as clause
48, they are retrospective, there is no problem about that. The problem is that the
proviso as drawn—“but nothing in this Act...” etc—is too wide and it may
abrogate the power of the court to make certain orders. For example, under
clauses 7 and 29(2) where proceedings are already instituted, I think the intention
is to prevent the operation of only Parts V, VI and VII in relation to proceedings
already instituted.

Mr. Smart: There is no need to go any further, I agree.

Sen. Maharaj: I have done it straight from the English Act.

Sen. Lequay: Sen. Maharaj, in line 5 of your draft is it, "power of" or "power
on"?

Sen. Maharaj: "Power of". What happened is, in the English Act because of
the Misuse of Drugs Act it had, “in this part”, and I think that is where the problem
was.

Sen. Furness-Smith: Just because the proceedings have been instituted before
the passing of the Act, does it mean to say that we are to be forbidden, in the case
of a conviction three years later, from confiscating? I am reluctant to accept that. I
appreciate there could be arguments against it.

Mr. Smart:  I wonder whether it would be fair to the person who has
committed the offence at the time of institution of the proceedings, he would not
have been subject to confiscation if the proceedings commenced before the
commencement of this Act. So that, in a sense you are imposing on him a penalty
which he would not have been subject to at the time of the institution of the
proceedings. Although the counter-argument to that is that under this Act you are
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allowed to make certain assumptions, once he is convicted, that his proceeds have
come from drug trafficking.

Sen. Furness-Smith: I appreciate the human rights side. Normally, I would
have been against any such proposal, but in this case, having regard to the
substantial inroads that we find necessary to make into human rights, I really do
not think that any such person who engage in those offences had any regard to the
penalties that he might suffer if he was convicted. I do not personally feel disposed
to grant any concession in that respect.

Mr. Smart: If that is the wish of the Senate I certainly would go along with it.

Sen. Furness-Smith: I expressed my personal view.

Sen. Amar: I want to believe that the right thing is not to worry about these
guys who commit these crimes, and there should be a retroactive law for them. If
this proceeding has not been brought to trial yet, I do not know—maybe Sen.
Maharaj can give us a better understanding, put some clarity, as to what the
complications are before we make a decision, but I agree with Sen. Furness-Smith.
If you commit the crime in 1985, we pass this law today, and we bring you up for
judgment tomorrow, we confiscate everything you have once we find you guilty. I
do not think we have to worry about that. I think we are working for a better
Trinidad and Tobago. You cannot say those fellows will get away under the old
law and only these people who commit the crime tomorrow will have to pay the
price. I say, carry it back as far back as we have to go. If we have to listen to Sen.
Herbert Atwell, who made such a fantastic presentation about the future and the
children, and all that kind of thing, we cannot let those words go down the drain;
we have got to put some meaning to what he said. He made sense today.
Therefore, I think it is important that we let Sen. Maharaj tell us what the
complications are from his point, the legal side. But I think Sen. Furness-Smith is
right—it should go retroactive. As far as we are concerned, everything that did not
come after today, we are sorry if you did not get away; tough luck for you.

Sen. Alexander: It is much more fundamental than that. One of the purposes
of laws is that they are a deterrent. So a person committing an act when you do
not have these provisions would know that if he commits the act, then he will be
amenable to such punishment. What you are saying now is, he has already
committed the act, proceedings have been instituted against him under the old law
and these new strictures which you are bringing here you want them to be
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applicable to him. This subclause (2) makes a distinction between the date of the
commission of the act and the institution of proceedings.

Sen. Amar: Look at it from a businessman's point of view. I bought goods last
year at $2.42 and they devalued the dollar tomorrow and I suffered. It was
retroactive. I can understand that aspect but we have to look at it from the
logistical side, which is: Are we going to worry about those guys who committed
the crime two years ago, that they do not have to pay the penalty because we were
slow in bringing legislation? No, we have to take the action now. Let them realize
that the Government is serious. You could have committed the crime on this
particular offence—I am not talking about any other offence, I am talking about
this one that we say is such a serious thing to this community. I see no reason why
we cannot turn the clock back. I want to really endorse Sen. Furness-Smith's point,
unless Sen. Maharaj could really be more specific, and maybe he could help us to
get around this.

Sen. Furness-Smith: I understand what Sen. Alexander is saying, if it was a
matter of punishment, but this is not a matter of punishment; this is a matter of
recovering the profits made by drug traffickers so that even though they get
prosecuted they will not get away with the profits of this trafficking. It is a
somewhat different thing.

Sen. Maharaj: As the clause was drafted it would have meant that any
proceedings which were pending before this bill comes into force, could not have
been dealt with by the court. So my amendment was in an effort to make possible,
proceedings which are pending before the court to be dealt with under this bill.
The clause makes a distinction between offences committed before the bill is
passed but for which proceedings were not instituted. The way the clause is
drafted, offences which are committed before the bill is passed, and for which
prosecution is laid after, can be dealt with, and with the new penalties.

In other words, if a man committed an act in 1981 or 1990 and he was not
prosecuted, under this bill if he is prosecuted, he can be dealt with under the new
provisions. What we are saying, however, is that if a man has a case pending now
in the courts for drug trafficking and the new Act comes into force, the procedure
and the penalty in dealing with that, the orders that can be made—it is not a matter
of fundamental rights or human rights, it is a matter of established criminal law
precedent. It has been held in other jurisdictions that if you have a case pending
and you pass a bill and you try to effect the punishment in respect of a pending
prosecution under the new Act, that is not reasonably justifiable.
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It is in that context  I was making the suggestion. So that, we would not have a
situation where someone who is charged can come and challenge it as being that
the person was charged under the old law and the new Act now is imposing the
penalty. It does not prevent the state from charging people who have committed
offences before and prosecuting them under the new Act. There is a distinction
between pending criminal proceedings and proceedings which have not started
before the court.

Sen. Hosein: Mr. Chairman, I am concerned about two things. The first thing
is to establish a "toe-hole" in this bill for the Parliament to take the opportunity, in
subsequent instances, to deal with similar matters in this kind of way which is now
being proposed. Therefore, we must be careful not to create this kind of precedent.

6.10 p.m.

The more important point is the point adverted to by Sen. Maharaj. That is, if
you keep the provisions as they are presently constituted, what I suspect is going
to happen is that you are going to face a constitutional challenge somewhere down
the line. The legislation would have to be reviewed by the courts and you will
spend quite a lot of time in determining the constitutionality of it. That is going to
take further judicial time down the line; and it may very well result in the
legislation being questioned, struck down, appealed, as the case may be,  and
litigation in respect of these issues to be adjourned.

I think we need to be careful of those two things. We need to be careful about
establishing a precedent in respect of retroactive legislation and we also need to
provide the fewest opportunities available to persons who are charged, from
bringing constitutional motions to bear; to challenge the bill as it is.

Sen. Furness-Smith: So that if I am conducting a business, I commence my
business under which income tax is payable of 30 per cent, and afterwards it is
increased to 50 per cent, I should be able to say you cannot challenge that because
those profits were made under—

Sen. Hosein: This is not a business, this is people's rights.

[Crosstalk]

Sen. Furness-Smith: Mr. Chairman, I recognize there are strong arguments;
my position here this afternoon is that I want some action. All this pussyfooting
around year after year, passing things to committees and back again and so forth,
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is not what we want. We want some action. However, I would withdraw this in
view of this thing. But we want some action.

Mr. Smart: In the circumstances, I propose that we amend subclause (2) by
deleting, “in this Act”, in lines 2 and 3 and substitute “in Parts V, VI  and VII ”.

Question, on amendment, [Sen. Maharaj] put and negatived.

Question, on amendment, [Sen. Smart] put and agreed to.

Clause 4 deferred.

Mr. Chairman: We leave clause 4 for final consideration at a later stage. We
have to deal with the definition of 'dangerous drugs' and the new definition of 'coca
plant'. Sen. Furness-Smith will reserve his proposed amendment to drug trafficking
offence until we complete clause 6.

Clause 5 ordered to stand part of the bill.

Clause 6.

Question proposed, That clause 6 stand part of the bill.

Sen. Furness-Smith: Mr. Chairman, I beg to move that clause 6 be amended
by adding the following subclauses (6), (7) and (8) and renumber subclauses (6) to
(9) as (7) to (12) inclusive.

Mr. Chairman, I do not want to be long about this amendment. This
amendment is designed to introduce the death penalty for certain extreme cases of
trafficking. I have been concerned that it is not every case of trafficking, but only
certain cases which I have termed as trafficking in aggravated circumstances.

Now, I recognize that it is very difficult to draw the line. I have tried to
introduce concepts which I think are sensible, once we agree that there should be a
death penalty on the books for serious drug offences.

I have limited the proposal to cases where it is the second offence. Once you
have been convicted once, either summarily or an indictment, if you are again
convicted for trafficking, you are liable to the penalty.

I have adopted the measure which is used in clause 6(2) of the bill—two grams
of heroin; one gramme of cocaine. I have said if you are caught trafficking with
twice those quantities, then that is a serious trafficking offence and that you are
liable to the penalty. I am afraid, in my ignorance, double may be too small,
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possibly three times, possibly four times, but I used subclause (9) as a measure
which somebody has gone into as being a kind of basic measure.

Finally, I have inserted a provision where the trafficking takes place in or
around a school, or with minors. To my mind, such trafficking is inexcusable and
we should send out a message loud and clear, from this society, that it is
inexcusable. I have listened to the hon. Attorney General when he said that he
wants to go slowly on something like this. I am sorry, with the greatest respect to
him, it is not his fault this bill has taken four or five years to come before us, with
all sorts of important measures in it.

If we leave it to the Government machinery to produce these measures, we
would be waiting forever and it is quite clear that if we are going to follow the line,
as we are trying to do, of stamping it out, then we have got to make up our minds
to be serious about it. We have been stamping it out for at least 10 to 15 years, to
my knowledge, and it has got worse, not better.

So, if we are going this way, we must go all the way, now. Do not let us wait
for the next five years. If we have gone as far as we can and we cannot achieve
anything with it, then please let us turn to an alternative remedy and explore the
legalization or partial legalization or some other system, but we cannot just sit and
watch the whole country being ruined by this evil and not go as far as we can. That
is the purpose of this amendment.

Even though I recognize, as I have said in my presentation—for which I am
accused of being “bloodthirsty”, I think that is the word the gentleman used; and I
want to kill people—I made it clear that I did not want to kill people. I do not like
it at all but we have got to send a message.

Even if many drug pushers will know in their hearts that the Government is not
really serious; the police is not really serious; there is no way this is going to be put
into executionbecause no one has been executed in Trinidad and Tobago for 10
years; so they may not believe itwe would be sending a message. We would
have it put up at Piarco, “In this country, you can be hung for trafficking in drugs”
and that—maybe even if we are all making a “Z”, we will continue to make a “Z”
on these matters on the question of crime—would still be a message of some use. I
am sure in society, if it is known that you are a drug pusher and you are risking the
death penalty, it is a message that will go around to their associates, because even
these people must have associates. They are people like ourselves living in the
society. That is why I am proposing it now.



Dangerous Drugs Bill Tuesday, September 3, 1991

449

6.20 p.m.

Mr. Smart:  As I said in my winding up, this is a policy decision that the
Government would have to think carefully about. We do not want to go into the
debate again. As I indicated, we would want to test opinion. Cabinet has not had
an opportunity to deliberate on this matter and while I understand, sympathize and
agree with—to a large extent—the position of Sen. Furness-Smith, we still have to
do things in a certain kind of way in this Government. We have to follow the
Constitution. Cabinet has to deliberate and one has to get a feel of how the country
feels about such an issue. It is a policy decision that this Government would not
want to go with at this time. I propose that we reject the amendment.

Sen. Amar: I just want to make two contributions because quite honestly one
has to be realistic about where we want to go. I support Sen. Furness-Smith on
this in full.

One of our problems is that we have a kind of double standard. In one
decision, somebody was saying earlier on today, I think it was my good friend at
the top there, who started to point out 25 in one year; 50; 150; 300; 600. Five
years ago we knew where the problem was. I agree it has not been something on
the mind of the Government because it had more things to look at. One has to
determine now what is the cost we are paying.

I want to believe that if this Dangerous Drugs Bill is to have any kind of
foothold, people must recognize the risk to the reward. I made that in my
contribution and I stand firmly on that. If the risk is high and the reward is not as
high as the risk, the risk-taker does not take it. What are we doing? This is a multi-
billion dollar industry. These fines that we have put here are a drop in the bucket.
It falls into the local sort of salary phenomena under the Salaries Review
Commission. What kind of money are we talking about indicting these people
with? Pittance money! That is not good. This cannot have the meaningful sort of
effect that we would like to put in.

I totally appreciate the sentiment of the Government. It is not an easy decision
to say go ahead and hang people. I am saying, if we are talking about the young
generation to come, let us send out a message to the whole generation out there
not to spoil our young people because we are serious about wanting a nice
tomorrow.   
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I support Sen. Furness-Smith on this. Like everything else, I agree it is a
Government's decision, but quite honestly, I think that the Government must
seriously think about it and come back here. Maybe let us defer this part of the
penalty and give the Cabinet a couple days to think about it, because this is a
serious issue. Let the Government come back and make some positive decisions
and say “look, we do not want that, maybe when we come back in our next term
of office we will think about that. We guarantee you that we will bring it in.”
Maybe we could listen and think along that line, but at this stage, I think just
knocking it out does not really meet with some of my expectations of what I think
this bill should be.

I move that this particular amendment to the bill be put into process and that
we implement it.

Dr. Persad: If I may, I support the Attorney General in asking Sen. Furness-
Smith and Sen. Amar to withdraw this amendment. I cannot see why you would
hang anybody for 31 grammes of cannabis. I understand the problems; you need to
be harsh but at this point I see no reason to have the death penalty and maybe we
have enough harsh measurements. I kindly ask the Senators to withdraw the
amendment at this point. I support the Attorney General in this regard. That is the
second amendment.

Sen. Bradshaw: For the benefit of Sen. Amar, particularly, it is not recognized
that probably one of the gravest threats to anyone becoming involved in drugs, is
the threat of being wiped out by the competition in drugs itself. We are seeing
gang-land executions all over Trinidad and Tobago but has that deterred new
people from getting into drugs? What the police are discovering is that as soon as
the turf is clear, two or three people scramble to take the place of those persons
who were removed. I personally do not think that the death penalty has been a
deterrent for anything otherwise we would not have accumulated 106 persons
awaiting execution in death row.

In the old days, it was fashionable to hang pickpockets in the market square on
Saturdays, and it was discovered that while the pickpockets were being hanged—
and this was in fact a village spectacle—the remaining pickpockets functioned
among the crowd who came to look at the hangings. That is the basis of human
nature. If we are trying to use the death penalty as a deterrent, I think we would be
voting with our hearts, our emotions and not our heads. I do not think it will solve
the problem.
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Mr. Chairman:  I think that Sen. Amar was giving a suggestion that Cabinet
gets time to think about it and perhaps if you leave it as it is when it goes to the
House, you will have sufficient time between now and the time it is passed in the
House. If it is amended there, we can come back here. It will give you sufficient
time.

Sen. Alexander: I am not convinced that the death penalty
BUSINESS OF THE SENATE

Mr. Chairman:  Hon. Senators, there is need for the Senate to resume to
consider a procedural motion.

Senate resumed.

The Attorney General (Hon. Anthony Smart): Mr. President, I beg to
report progress.

Sen. Alloy Lequay: In order that the committee may continue its
consideration of the bill, I beg to move that the Senate continue in session until
9.00 p.m.

6.30 p.m.

Dr. Persad: Mr. President, I know that a motion for adjournment should not
be debated, but if I may point out, it looks unlikely, from past experience, that we
will be finished by 9.00 p.m. If the Leader of Government Business would kindly
consent, I think maybe we should adjourn and come back next week. We are tired.
Let us adjourn.

Sen. Lequay: Mr. President, I had indicated at the last meeting that we were
likely to have a late sitting today. I gave people a whole week's notice. I usually do
that. I do not take people by surprise.

Sen. Furness-Smith: I am totally opposed to this. There are items which the
hon. Attorney General already wants time to consider; Cabinet wants time to
consider things. Let us adjourn to next week and get these matters properly
considered and dealt with. This is a very simple matter although it is a very serious
one and Cabinet should be able to deal with it at its meeting next week.

Mr. Smart:  I strongly object to that, Mr. President. I do not see that any
Senator, however highly regarded he is, should determine the agenda for Cabinet. I
am quite surprised at that.
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Sen. Furness-Smith: It is a matter for Cabinet what it wants to do.

Question put and agreed to.

Committee resumed.

Sen. Alexander: I was saying that there are two fundamental objections I have
to this proposed amendment to introduce into the legislation the death penalty. The
first objection which I have to the amendment is that it appears that the death
penalty is to be in the discretion of the judge. It says indictment is liable to suffer
death by hanging. That does not mean that it is pre-emptory.

My second objection is that it has not been proven that the death penalty is any
deterrent to the drug trafficking trade. In point of fact Thailand, in which death is a
penalty for drug trafficking, is part of the famous Golden Triangle where most of
the eastern heroin is exported and that alone should be evidence against the
introduction of the death penalty in our jurisdiction. In Thailand it has not been
proven to be a deterrent and in my respectful view, it will not be proven to be a
deterrent. In point of fact, the mere idea of going into the drug trade, as was stated
by Sen. Bradshaw, exposes the drug traffickers to annihilation. They know that
when they get in there, the possibility is that their rivals may wipe them out so I do
not really see that the Senate should agree to the introduction of the death penalty.

Moreover, the question of the introduction of the death penalty for an offence
is a matter of such grave importance that I do not think it should be introduced in
the manner in which it is being sought to be introduced. I would have thought that
any such suggestion would warrant the participation by as wide a proportion of the
public as is possible to see whether the public is for the death penalty for drug
trafficking. I think the use of death sentences have always proven to be very
traumatic to the society in which that occurs and I do not think we would be really
discharging our duty to seek to impose this on the public without giving the public
an opportunity to discuss it. I do not think that we should attempt to do something
as fundamental as this in this manner.

Question put.

The House divided: Ayes   3      Noes       17
AYES

Amar, R.

Bahadoorsingh, Dr. K.

Furness-Smith, G.
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NOES

Lequay, A.

Atwell, Hon. H.

Basdeo, Dr. S.

Rambachan, Hon. S.

Charles,. Hon. H.

Weekes, Hon. G.

Broomes, Hon. H.

Bradshaw, L.

Hosein, F.

Bhagan, N.

Paul, W.

Sampath, Dr. M.

Alexander, A.

Joseph, Fr. W.

Spence, J.

Persad, Dr. P.

Maharaj, R.

The following Senators abstained: F. Rampersad, C. Warner, G. Hannays, K.
Khan.

Question put and negatived.

Mr. Chairman:  Sen. Maharaj, do you have an amendment?

Sen. Maharaj: Mr. Chairman, I beg to move that subclause (10) be added to
Clause 6 as follows:

“10 In any proceedings for an offence under subsection (1) it is a defence for
the accused to prove that he neither knew nor suspected nor had reason to
suspect that the substance or thing in question was a dangerous drug."
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That basically is to protect someone who probably got a parcel and did not know
what it contained or if he was in a room and he was not aware of it then he could
not be convicted. That is the same provision that is in section 5 of the Misuse of
Drugs Act, 1971 in England.

6.40 p.m.

Sen. Alexander: I am having some problems with that because from reports of
many persons who are found to be in possession of dangerous drugs, the defence is
usually, “I did not really know what it was; somebody gave it to me to give to
somebody.” I think that will be putting the prosecution in a very difficult position
in that, on the mere exi dixit of the accused, he can escape punishment. I
understand this usual kind of defence. But in the circumstances, I am afraid that I
cannot support this amendment which will permit an accused person to exculpate
himself or herself by merely saying, “I did not know what that was. Somebody
gave me to give somebody else.”

Mr. Smart: Once again, Sen. Alexander expresses, very eloquently, the point
of view of this side.

Question, on amendment, [Sen. Maharaj] put and negatived.

Clause 6 ordered to stand part of the bill.

Clause 7.

Question proposed, That clause 7 stand part of the bill.

Sen. Lequay: Sen. Furness-Smith has an amendment. I do not know if it is still
relevant.

Sen. Furness-Smith: I do not have my list of amendments here. These are
minor amendments. The first one is just a matter of little (b) is being allowed to run
onto a line. Clearly the words "on application by the Great Republic Government”
should cover both (a) and (b). So that is a very minor matter.

Subclause (2), I think it should read "where a person appears before the High
Court to be sentenced", because it would not necessarily be the same person as is
referred to in (1).

Mr. Smart: I am afraid I am not following.
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Sen. Furness-Smith: Because (1) deals with conviction by a magistrate,
whereas we would need such an order to be made also where somebody was
convicted on indictment.

Mr. Smart: I am afraid I am not following you Sen. Furness-Smith. I wonder
if you can start all over again. Are we dealing with an amendment to clause 7?

Sen. Furness: Clause 31, I am on. [cross talk] I have withdrawn my first
amendment. Oh yes in subclause 7(4). Mr. Chairman, I beg to move that after the
word “report” in the first line, the words “that the person is in need of psychiatric
care of treatment” be added. It is a minor amendment but I think it could be quite
important. Subclause (4) says:

“On receipt of the report, the Court shall forthwith
(a) rescind the Order...

(b) make another Order authorising the Psychiatric Hospital Director to
admit the person named therein to a hospital for such further care and
treatment as the Psychiatric Hospital Director may consider necessary.”

If the report was that he did not need psychiatric care or treatment, then the
judge would not have further jurisdiction. That is how it seems to be.

Mr. Smart: You see subclause (4) on receipt of the report, the court will do
one thing if the report suggests that the person is in need of psychiatric treatment
and it will do another thing if the report says that person is not in need of such
treatment, as I understand. It says:

“The court shall forthwith
(a) rescind the Order made under subsection (1), if the Psychiatric Hospital

Director is satisfied that the person named in the Order is not in need of
care and treatment; or

(b) make another Order...".

Question put and negatived.

Clause 7 ordered to stand part of the bill.

Clauses 8 to 23 ordered to stand part of the Bill.

6.50 p.m.

Clause 24.

Question proposed, That clause 24 stand part of the bill.
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Mr. Smart:  Clause 24, in subclause (1) insert between the words "used" and
"for", occurring in line 8, the words "or specifically altered".  Then delete the
words from the word "or", occurring in line 9, to the word "Magistrate" at the end
of subclause (1).

Sen. Maharaj: Sorry, 24?

Mr. Smart:  Yes.

Sen. Furness-Smith: Have these amendments been circulated?

Mr. Smart:  Yes.

In subclause (1), insert between the words "used" and "for", occurring in line
eight, the words, "or specifically altered."  So it would be, "...and if any device or
apparatus designed or generally used or specifically altered for the purpose of the
illegal use of dangerous drugs", and delete the words from the word "or" to the
end.

Sen. Maharaj: I wonder if, perhaps, he could read the amended form.

Mr. Smart:  Okay.  It would be to delete from the words "or any article", in
line 9 to the word "Magistrate", in line 11.

Sen. Furness-Smith: With due respect, it does not seem to make sense.  If we
knew what was being achieved, it might help.

Mr. Smart:  The subclause refers to "any article capable of being used as or as
part of any such device or apparatus..."  What we were concerned about would be
an article, for instance, a regular pipe for smoking tobacco, could be used, I
assume, for smoking cocaine or marijuana.  So that we do not want to get such an
article caught by the subclause.  Then, I understandI do not know if they still
use itthat people use these miniature brandy bottles to smoke the cocaine, and
that could possibly be caught.  So that is why we are suggesting the amendment
"any article specifically altered for the purpose of the illegal use of dangerous
drugs".  But we have to look at that.

Sen. Furness-Smith: With respect, Sir, I think the problem is that you have
deleted too much.  All you want to delete are the words "or any article capable of
being used as or as part of any such device..." If you cut that out, you will then
have your "designed or generally used or specifically altered for the purpose...is
there and then found..."
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Mr. Smart:  Yes.

Sen. Furness-Smith: I think that is what you want.

Mr. Smart:  Yes.

Sen. Furness-Smith: Up to the word "apparatus", rather than "Magistrate".

Sen. Lequay: Delete from "or" up to "apparatus".

Mr. Smart:  Yes, delete from "or" to "apparatus", "or", in line 9.

It should read:

"...and if any device or apparatus designed or generally used or specifically
altered for the purpose of the illegal use of dangerous drugs, is there and then
found, it shall be brought before the Magistrate".

Question, on amendment, put and agreed to.

Clause 24, as amended, ordered to stand part of the bill.

Clauses 25 to 30 ordered to stand part of the bill.

Clause 31.

Question proposed, That clause 31 stand part of the bill.

Sen. Maharaj: I have a slight proposal for 31(5).

Mr. Smart:  Yes, I also have an amendment.

Mr. Chairman:  Sen. Furness-Smith, you have a proposed amendment to
31(1)?

Sen. Furness-Smith: It is a simple amendment.  It is just a typographical
error.  It has probably been corrected in the printed draft, if I can just check it.
No, it has not.  In paragraph (b), the words, "on application by the Director of
Public Prosecutions" are made part of (b).  Now, they should govern both (a) and
(b), and therefore they should come out and be part of the main subclause.  Where
(a) "it appears to the Magistrate...", et cetera, or (b) "it appears to the Director of
Prosecutions...", then "on application in either case, by the Director of Public
Prosecutions, the Magistrate shall at the time of conviction commit..."

Mr. Smart:  Just a minute.

Mr. Chairman:  He said that (b) should end at "may have realisable property".



Dangerous Drugs Bill Tuesday, September 3, 1991

458

Sen. Furness-Smith: I do not think I am right.  I withdraw it, Sir. I am sorry,
I misunderstood.

Amendment withdrawn.

Sen. Furness-Smith:  My second amendment to (2), I have now seen the hon.
Minister's proposed amendment and I accept that and I withdraw mine.

Amendment withdrawn.

Sen. Furness-Smith: I beg to move that subclause (5) be amended by
replacing paragraph (a) with the following:

“(a) An Order means an Order made under this Section; and”

Well, surely the (5)(a) of the bill reads "an Order means a 'confiscation order'",
but is that not really saying nothing?  Surely, what is intended is that "an order
means an order made under this section".  Unless what is intended is that "an order
made under this section shall be referred to as a verdict confiscation order", in
which case it would be different.

Sen. Maharaj: My proposal is that we substitute (a) with the following:

“In this Part and in Parts VI and VII
‘Confiscation order’ means an order under this section.”

So that it is just tidying up the clause, really. If there is a combination of Sen.
Furness-Smith's proposal and mine, I think we can get rid of it.

Sen. Furness-Smith: The words "confiscation order" are used sometimes.

Sen. Lequay: Well, what are your Parts VI and VII?

Sen. Maharaj: Parts VI and VII of the Act use the words "confiscation
order", but confiscation order is limited in definition.  It is not included in the
definition as it is now.  So what I am suggesting is that 31(5) should read, "in this
Part and in Parts VI and VII, the order means confiscation order, and it means an
order under this section".  In other words, the definition of a confiscation order
under Part V applies to Parts VI and VII.

So if you look at my proposal together with Sen. Furness-Smith's proposal, I
think we can cover iton page 2 of my proposal.

Sen. Lequay:  Mr. Chairman, if I interpret Sen. Maharaj's amendment, it
appears to be that clause 31 has not only five parts but also Parts VI and VII.
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Sen. Maharaj: Clause 31 applies to Parts VI and VII.

Sen. Lequay: If I interpret what you have here: “In this Part and in Parts VI
and VII” that gives the impression that clause 31 has seven parts which it does not
have.

Sen. Maharaj: Part VI and Part VII refer to confiscation order.  So that if you
want to relate it to what is said in Part V, we say:

“In this Part and in Parts VI and VII

‘Confiscation orders’ means an order under (a) this section.”

Sen. Lequay: May I suggest that we use the Roman numerals as in the Act to
have Parts VI and VII.

Mr. Smart:  Part VI, for instanceI am looking at it nowmakes reference
to "Restraint Orders".  So you have a provision for restraint orders being made
under Part VI, and there are other orderscharging orders are also made under
Part VI.  So that I would think that if we extend this to Part VI, we may run into
some confusion, because Part VI deals specifically with restraint orders and I
suspect if the words "confiscation orders" are used in Part VI, that is to
differentiate it from "restraint orders".

So it is really in Part V of the bill, where you use the word "order", you are
making reference to confiscation orders rather than any other orders that there
might be: restraint orders or charging orders.

Sen. Furness-Smith: I draw the hon. Attorney General's attention to clause
40. The expression, "confiscation order" is used at least twice there. The first
couple of lines: "Where in proceedings instituted for a drug trafficking offence a
confiscation order that is not subject to appeal is made, and the proceedings have
not been concluded...", then you appoint a receiver. But surely, is that confiscation
order not referring to Part V? I think so.

Mr. Smart:  Yes, it is an order made under Part V.  But then it is defined there
as a confiscation order, as opposed to a restraint order or a charging order.

Sen. Furness-Smith: But if we say only in this part a confiscation order means
an order made, the words "confiscation order" in clause 40 will not be defined at
all. We would have to assume that it is, which I do not think is intended.
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Now, I would also like to be quite sure, if we are making this change, that the
word "defendant", which is also dealt with in subclause (5), would also be
appropriate in all these cases.  The legal draftsman, I am sure, would be able to
answer that.

Might I suggest that this is something which we could, perhaps, defer to enable
the hon. Attorney General to be quite sure, because we do not want to make a
mistake.

Mr. Smart:  Could we then possibly defer all of clause 31 to a later stage?

Clause 31 deferred.

Clauses 32 to 35 ordered to stand part of the bill.

Clause 36.

Question proposed, That clause 36 stand part of the bill.

Mr. Smart:  In clause 36, Mr. Chairman, "insert between the words “order”
and “the”, occurring in line 3, the words "or such other period as specified by the
Court".

Do we have that?  As it stands now, where the moneys to be recovered under a
confiscation order are not paid within three months, it says the defendant shall be
liable to imprisonment.  What we are doing is saying:

"within a period of three months or such other period as specified by the
Court..."

So we are giving the court the opportunity, or giving the defendant, if necessary,
on an application, an opportunity to get some extended time for paying the money
recoverable under the confiscation order, instead of just a strict three months.
Because circumstances may arise that may prevent the defendant from paying the
moneys within the three-month period. So all we are doing is giving the court
some opportunity, some leeway, to extend the time in certain circumstances.

Then the second amendment is to:

"insert between the words “imprisonment” and “which”, occurring in line 4, the
words “which term shall run consecutively to any other term imposed by the
Court and..."

Sen. Furness-Smith: Is it “consecutively to”? It does not sound right.

Mr. Smart:  Consecutive to and concurrent with.
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Sen. Furness-Smith: "Consecutively with", it should be, but I am not sure.

Mr. Smart:  What we are doing by this amendment is making it quite clear that
the term of imprisonment would run after the term imposed for the offence.  So
that if a drug trafficker does not pay the moneys under the confiscation order,
these terms of imprisonment that would be equivalent to the amount of the
confiscation order would run after he has served his time for the commission of the
offence and not at the same time with.

Sen. Amar: Does this have the leniency arrangement where 15 years will be
12 years? Is 15 years, 15 years?

Mr. Smart: Well, I believe that under the prison system, a year is nine months.
I think Sen. Maharaj, who knows the prison system better than I do, might be able
to assist.

Sen. Maharaj: I think under the Interpretation Act even though it is 15 years,
the magistrate has the discretion.

Question, on amendment, [Mr. Smart] put and agreed to.

Clause 36, as amended, ordered to stand part of the bill.

Clauses 37 and 38 ordered to stand part of the bill.

Clause 39.

Question proposed, That clause 39 stand part of the bill.

Sen. Furness-Smith: There is a minor amendment, but it seems to me it needs
tightening up just a little. Subclause (5) refers to, "The assets referred to in (4)",
and then it tries to make a comprehensive list of the kind of assets.  In (b), we
have: "securities of any of the following kinds" And then we have what purports
to be a comprehensive list of securities:

"(i) government stock;

 (ii) stock of any body incorporated within the territory;

(iii) stock of any body incorporated outside the territory..."

Now, the word "stock", it may be clear enough in the case of Government
stock, that is, Government debentures or bonds or whatever, but if you use the
word "stock" in respect of private corporations, it is perhaps unfortunate, because
they might be shares and not stocks.  So, I think it would be better, really, in those
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two subparagraphs to delete the word "stock" and just leave "securities of any
body incorporated within the territory", and that would cover, of course, both
shares and debentures or any other securities issued by the body. Then the same
with (iii), which would read for instance, "securities of any body incorporated
outside the territory or of any country or territory outside the territory being
registered in a register kept at any place within the territory."  So it seems to me if
you just delete the word "stock" in those three places, we will achieve what is
needed.

Now, the purpose of the subclause seems to be that it only applies to assets
which can be seized in Trinidad and Tobago. We are careful to exclude assets
which we cannot get at outside of Trinidad and Tobago. But it occurs to me, well,
why exclude foreign bonds, some of which are deliverable by hand? They are
transferable by hand, they are tradable securities, and if they happen to be in
Trinidad and Tobago, then we should seize them. They are marketable. We do not
have them in Trinidad and Tobago, scarcely at all, but abroad they are marketable
securities which are transferable on delivery. I think we should include that. Now, I
have not checked this in the other people's Acts, maybe the legal draftsman could
help.

I also move that we add a new subparagraph as follows:

“(v) foreign securities transferable by delivery which are in the territory."

Sen. Amar: You could make a broad statement and just try to encompass
assets anywhere in the world.

Mr. Smart:  Well, what we are looking to do is impose a charge on certain
assets, and assets in respect of which a court may exercise jurisdiction. So assets,
for instance, in Australia, that do not come into the jurisdiction of this territory,
will not be caught. Even if you put it in, it just would not make sense because the
court would not have jurisdiction.

Sen. Amar: If we have to go back to Sen. Basdeo's contribution where he
talked about bilateral agreements, one has to be thinking along that line. I see no
problem in putting it in.  It may not work today, but when we get the bilateral
agreement, it is automatically in place.  We do not have to come and do it again.

7.20 p.m.
Mr. Smart: If the court does not have the jurisdiction, even with a bilateral

agreement, I do not think that those assets which do not fall within the territory
will be caught.
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Sen. Amar: It does not weaken the legislation in any way.

Sen. Charles: Unimplementable.

Sen. Amar: Maybe, unimplementable today, but it does not cost us anything
to put it in.

Mr. Smart: I do not think we will want to have something in legislation that
you cannot implement at this time. You cannot be legislating for the future. I
suggest that we do not implement it, as you have suggested, but I am inclined to
agree with Sen. Furness-Smith's new subclause (iv), which reads as follows:

"(iv) Foreign securities transferable by delivery which are in the territory."

Also, I am inclined to agree with Sen. Furness-Smith's other amendments
where we delete the word "stock", but then we may have to tidy up the language.
It says:

"The assets referred in subclause (4) are

(a) land in the territory; or

(b) securities of any of the following kinds—

(i) government stock;"

Then if we delete the word "stock" in subclause (2), it does not seem to make—

Sen. Furness-Smith: Just put securities of any kind.

Mr. Smart:  Delete "stock" and substitute "securities".

Dr. Sampath: On the question of bilateral agreements, I would like to get
some information; perhaps Sen. Basdeo can enlighten us. When we do have
bilateral agreements, would any of these people be culpable, as far as "crack" is
concerned, in the other country? Could the other government charge them and
claim the property, when we have a bilateral agreement? I am speaking now in
favour of not introducing it into this particular bill. Would the other government
seize their property, assets, and so forth in the other country? If we convict a
person in our court, according to the bill, we cannot confiscate property which
they may have elsewhere. But can the other government, with whom we have a
bilateral agreement—

Sen. Amar: They cannot seize it; they did not break the law.
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Dr. Sampath: With their own laws. Yes, that is what I mean. Can the other
government take action and seize the property there? Can they not? Sen. Amar, it
will be covered in that way.

Sen. Amar: I have no problem with that. I am thinking along the line if we
already reach to this, I do not see any harm in putting it in.

Dr. Sampath: You get my point—do you not? The other government can still
catch them.

Sen. Prof. Spence: If it were, the property would be transferable to Trinidad
and Tobago or naturally become the property of the state without some provisions
to receive it.

Dr. Sampath: The bilateral agreement should incorporate that sort of
arrangement, that property seized there, which belongs to one of our convicted
nationals, will be transferred to this country. These are things for Sen. Basdeo to
make a note of, so when those negotiations are taking place he will remember.

Dr. Bahadoorsingh: Why is it necessary to define securities in four, five
different ways? Why should not (iv)(b) simply read, "securities of any kind"? That
seems to be all encompassing; covers everything.

Sen. Hosein: I think it is because you want to define the security to be of such
a kind over which your court has jurisdiction. If you say "securities of any kind", it
will run foul of the following provisions and, therefore, it will be difficult to define
or pin down what securities you mean.

Secondly, you will want the court to have a very clear picture of what you are
aiming at because this is a penal statute and, therefore, certain rules of
interpretation apply to it, and it calls for a fairly high degree of precision in terms
of the language and that kind of thing.

Thirdly, I think the underlying rule is that we can only go against those assets
or property, or security, or stock, or whatever you choose to call them, over which
your court has jurisdiction. Your Supreme Court of Judicature Act in the
Constitution prescribes the limits of your courts’ jurisdiction, and it differs for each
country. What you do not want to do is to attempt to give your court a power
which is futile, that is, which you may never be able to exercise at all and,
therefore, the court loses face in terms of its ability to enforce an order. You do
not want to give your court an order which, if made, the court will not be in a
position to enforce. Hence the reason you need to have a fairly high degree of
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precision because it is a penal statute. You want to pin down the jurisdiction as
well, and you want to be fairly sure as to the assets you are aiming at.

Sen. Prof. Spence: How did we recover assets in the famous case? If what
you say is so, I do not understand the legal process by which we recovered assets.

Sen. Hosein: The crime was done abroad. Whatever took place are matters
over which the foreign court had jurisdiction. A court has to have jurisdiction in a
particular matter, and in that particular case, the defendant resided abroad, the
property was abroad, the act may have been committed abroad, and the laws of
that country were designed in such a way that the court had jurisdiction in respect
of the assets located in North America, as the case may be and, therefore, they
were able to grant jurisdiction.

Mr. Smart: We would want to propose the acceptance of the amendment of
Sen. Furness-Smith, to the extent where ‘stock’ is replaced by ‘securities’, and in
(iv) "foreign securities".

Mr. Chairman: Members of the committee, the question is that clause 39 (5)
be amended as follows:

"In clause 39 (5) (b) delete the word ‘stock’ and insert the word ‘securities’,
wherever it appears, in subparagraphs (ii) and (iii).”

Add a further subparagraph (v):-
“Foreign securities transferable by delivery which are in the territory."
Question, on amendment, [Sen. Furness-Smith] put and agreed to.
Clause 39, as amended, ordered to stand part of the bill.

7.30 p.m.
Clause 40.

Question proposed, That clause 40 stand part of the bill.

Mr. Smart: I propose that in subclause (1) the word "prosecutor" occurring in
line 4 be deleted and substitute the words "Director of Public Prosecutions".

In subclause (3) insert between the letter "(e)" and the word "unless" occurring
in line 2, the words "of subsection (1).”

Question put and agreed to.
Clause 40, as amended, ordered to stand part of the bill.
Clauses 41 to 48 ordered to stand part of the bill.

Clause 49.
Question proposed, That clause 49 stand part of the bill.
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Mr. Smart: In subclause (1)—

(a) delete the words "not below the rank of Inspector" occurring in line 1;

(b) insert between the words "judge" and "for" occurring in line 3, the
words "in chambers".

In subclause (7)—

(a) insert between the letter "(a)" and the word "shall" occurring in line 1
of paragraph (a), the letter "(i)";

(b) delete "(b)" occurring in line 1 of paragraph (b) and substitute "(a) (ii)".

In subclause (8), delete the word "privileges" occurring in line two of
paragraph (a) and substitute the word "privilege".

Question put and agreed.

Clause 49, as amended, ordered to stand part of the bill.

Clause 50 ordered to stand part of the bill.

Clause 51.

Question proposed, That clause 51 ordered to stand part of the bill.

Mr. Smart: It is proposed that we delete the words "50 and 51" occurring in
line 3 of the marginal note and substitute the words "49 and 50". In subclause (3)
delete the words "47 and 49" occurring in lines 1 and 2 and substitute the words
"49 and 50".

Question put and agreed to.

Clause 51, as amended, ordered to stand part of the bill.

Clause 52.

Question proposed, That clause 52 stand part of the bill.

Mr. Smart: In subclause (1), delete the word "prosecutor" occurring in line 2
and substitute the words "Director of Public Prosecutions".

In subclause (8)—

(a) insert after the semi-colon in paragraph (a) the word "and";

(b) delete the word "and" occurring after the semi-colon in paragraph (b);

(c) delete paragraph (c).
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So what we are doing is taking out “control of Customs and Excise”.

Question put and agreed to.

Clause 52, as amended, ordered to stand part of the bill.

Clause 53 ordered to stand part of the bill.

Clause 54.

Question put, That clause 54 stand part of the bill.

Dr. Persad: Mr. Chairman, on my circulated list of amendments on page 2,
clause 54 was left out. I am suggesting that in subclause (3) we insert after the
word "to" appearing in line 2, the following:

"a fund called the Rehabilitation from Dangerous Drugs Fund, to be used for"

I am suggesting that you create a fund specifically for the rehabilitation of drug
users and addicts.

Also, insert after the word "direct" appearing in line 3, the following, "subject
to parliamentary approval". If I can read it out:

"Any property forfeited under this section shall be applied to the Fund called
the Rehabilitation from Dangerous Drugs Fund to be used for the treatment
and rehabilitation of persons addicted to dangerous drugs as the Minister may
direct subject to parliamentary approval."

Mr. Smart:  This clause has its genesis from the law as it now stands. It merely
repeats what is now in the law and that is, that any property found on a person
when he is apprehendedand I suppose this would be things like vehicles and
money in his pocketwould be forfeited for the state and applied to the treatment
and rehabilitation of persons addicted to dangerous drugs. I  am not sure how that
will operate but it exists in the law as it now stands. The bulk of property that will
be forfeited and confiscated under this Act would be the property that you would
get from a drug trafficker after he is convicted and you go after his assets. Of
course, the proceeds of that property would go into the Consolidated Fund.

I admit there is some inconsistency here, but as I said, this is how the present
Act is worded. It may very well be that we should take it out and all property
forfeited and confiscated could go into the Consolidated Fund and let the executive
decide how much money is going to be appropriated for the rehabilitation of drug
addicts and let Parliament decide that.
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Dr. Persad: What Parliament is deciding now is that whatever is forfeited
should be used specifically for rehabilitation of drug addicts. This is why I am
calling for the execution of this fund to be used specifically for that, rather than
going to the Consolidated Fund.

Sen. Hosein: Could I make a point? We are going to run into the age old
argument of first of all: what kind of mechanism are you going to employ in order
to have this money disbursed to these various people? You are going to run into
problems of accountability; you are going to have a grey area in respect of the
Auditor General; you are going to have all kinds of problems that we have
discussed at length about these special funds, and how they are going to be
administered.

For example, the Sports Fund which was debated at length and although that
bill in itself had specific provisions about the collection and disbursement of
moneys, and the accounting thereof, it created problems. In my respectful view,
subclause (3) as is presently worded, there are going to be problems with it and it
may very well be that the Attorney General may have to give consideration to
removing it altogether, because it is rather a sloppy method.

We are dealing with the question of appropriating money. There are all kinds
of problems and probably the original subsection in the Act was devised at the time
when all the present arrangements in respect of the appropriation of moneys, the
disbursement and the accountability were not in place under the Constitution or
under respective pieces of legislation. I think it may very well be cleaner if this
subclause is deleted altogether and not have that kind of difficulty that we have had
in the past with those special funds.

Hon. Senator: I certainly agree with that.

Dr. Persad: In the case of the Airports Authority, normal taxes go to the
Authority's fund. You made amendments to allow the Airports Authority to keep
their taxes for developing the airport. What I am saying is—this is what I was told
in this House unless you can tell me otherwise—if we are serious about drug
treatment and stopping this drug problem, the money collected should be used for
this specific measure. It ties in with another amendment that I am moving with the
advisory council, and that will need funding also. I will ask that you consider this
seriously.
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Mr. Smart:  The amount that you will be talking about under this provision,
the sums of money will be minimal, I would think, because remember, the
subclause says that property which is in the possession of the offender or under his
control at the time of his apprehension. You are talking about a motor vehicle or
maybe some cash that he may have on him at the time of his apprehension. The
amount would be minimal. I do not see that those amounts could really make a
dent in dealing with the problem of drug addicts.

My suggestion would be to delete the subclause and let the Government, as a
matter of policy, determine how much money it is going to spend on the
rehabilitation of these sick people.

Dr. Persad: What the Attorney General is doing is admitting that this law
would not have much effect, because if he knows that the drug trade is as largeI
pointed out $1.5 trillionthen he is saying, if you are going to get a negligible sum
of money, then you are admitting that it is not going to be effective.

Mr. Smart:  Let me repeat myself. I am saying that this clause refers
specifically to property found on the offender at the time of the commission of the
offence. It does not deal with property that he may have on his name or on
somebody else's name that you will get at once he is convicted and you apply the
confiscation rules. What I am saying is that it is a negligible amount of money you
are talking about compared to the vast amount of money that you will collect
otherwise under the bill.

In those circumstances, I am suggesting that we remove the subclause
altogether. Let everything go into the Consolidated Fund as, indeed, the bulk of
the money to be collected under the confiscation orders will go into the
Consolidated Fund. You may find a situation where you collect maybe $200 or
$300 million and you may not want to spend all of that money on drug
rehabilitation; you may want to spend it on schools or hospitals.

Sen. Furness-Smith: I really do not think we want to argue political points.
What the Attorney General has said is utterly sensible. I cannot understand this
anyway, because the cost of pursuing these people and maintaining the police and
the hospitals is phenomenal. So, why not leave it to the Government to use it? We
all want the rehabilitation, let us not make points of this kind at this time of night.   
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Mr. Chairman:  Members of the committee the question is that clause 54 be
amended as proposed by Sen. Prakash Persad as circulated in his list of
amendments on page 2.

Question, on amendment, [Sen. Persad] put and negatived.

Mr. Smart: I propose that subclause (3) of clause 54 be deleted.

Question put and agreed to.

Clause 54, as amended, ordered  to stand part of the  bill.

Clauses 55 to 61 ordered to stand part of the bill.

First and Second Schedules ordered to stand part of the bill.

Third Schedule.

Question proposed, That the Third Schedule stand part of the bill.

7.50 p.m.

Mr. Chairman:  Is there an amendment to the Third Schedule?

Sen. Maharaj: The Third Schedule is not connected to any clause. I think it is
a mistake. It is just put there but not related to anything and, therefore, in that
connection I have an amendment. My last amendment was a new clause 65.

"The enactments referred to in the first column of the Third Schedule are
amended to the extent set out in the second column of that Schedule".

The Third Schedule is not referred to in the Bill at all. It is just placed there.

I assume that the Government wants to get that Third Schedule into the Bill.

Mr. Smart:  There is an explanation, if you hold on a second, please.

Sen. Furness-Smith: I want to suggest that Sen. Maharaj's amendment be put
as subclause (3) to clause 61, which I think was intended; or maybe subclause (2)
and renumbered.

Mr. Smart:  I think I have the explanation for that. If you look at clause 61(1),
it says:

"the following written laws are repealed:

(a) the Narcotic Control Ordinance; and
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(b) the Narcotic Drugs and Psychotropic Substances Control Act, 1985,
except section 21.”

And section 21 of the 1985 Act says:

"The enactments listed in the first column of the Third Schedule of the said Act
are amended to the extent set out in the second column of that Schedule."

So that the Third Schedule that we have here just repeats the Third Schedule
of the 1985 Act.

I do not think Sen. Furness-Smith had my attention when we explained. What
we are saying, Sen. Furness-Smith, if you look at clause 61 of the bill it repeals the
1961 Act and the 1985 Act, except section 21, and section 21 of the 1985 Act says
that:

"the enactments listed in the first column of the Third Schedule of that Act are
amended to the extent set out in the second column of the Schedule;"

and that Schedule is just transplanted into this Act as the Third Schedule.

Sen. Furness-Smith: Yes, but if we are repealing the Act, except for section
21, then that section with the Third Schedule, will continue to take effect. We
should say:

"except section 21 and the Third Schedule thereto".

But there has got to be something in this Act making the Third Schedule amended.
We cannot just put it as a Third Schedule. You see what I mean?

Mr. Smart: What I am advised is that section 21 makes reference to the Third
Schedule.

Sen. Maharaj: Mr. Chairman, there is something else I want you to consider.
Can you repeal a whole Act and just leave a section like that?

Mr. Smart:  Apparently you can. So I am advised.

Sen. Hosein is suggesting what we might do to make it neater is to repeal all of
the 1985 Acts including section 21 and put in a third clause to clause 61, stating,
as Sen. Maharaj has suggested in his new clause 65:

"The enactments referred to in the first column of the Third Schedule are
amended to the extent set out in the second column of that Schedule".
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8.00 p.m.
In the circumstances, we would want to put an amendment to clause 61, to

delete the words "except in section 21" occurring in the second line of subclause
(61)(b) and we want to add a new subclause (3) to the effect that:

“the enactments listed in the first column of the Third Schedule are amended to
the extent set out in the second column of that schedule.”

Clause 61 recommitted.

Mr. Chairman: Members of the committee, the proposed amendment to
clause 61 by the Attorney General is as follows:

In subclause (1)(b) delete the words at the end thereof, "except section 21" and
add a new subclause (3) which reads as follows:

"the enactments listed in the first column of the Third Schedule are amended to
the extent set out in the second column of that Schedule.”

Question put and agreed to.

Clause 61, as amended, ordered to stand part of the bill.

Third Schedule ordered to stand part of the bill.

Clause 4 recommitted.

Mr. Chairman: We now have to deal with some proposed new clauses and go
back to clause 4 which was incomplete, the definition of "Dangerous Drugs.”

Sen. Lequay: Is Sen. Furness-Smith still proposing an amendment to that or is
he withdrawing?

Mr. Smart:  I believe Sen. Furness-Smith will want to withdraw his
amendment.

Sen. Furness-Smith: Yes, I withdraw both my amendments to the definition,
“dangerious drugs” and “drug trafficking”.

Amendments  withdrawn.

Mr. Chairman: We have an amendment by Sen. Spence to include a new
definition for the word "plant" immediately after the definition of “pharmacist” on
page 10 of the printed bill.

Mr. Smart: Mr. Chairman, you would recall it was a question of whether we
went with the word, “means” or “includes”. Against the advice of my advisors, I
suggest that we go along with the word "includes".
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Mr. Chairman: It is now being proposed that we go with the word
"includes".

Sen. Furness-Smith: Where I made a modest amendment to Sen. Spence's
language was, which would read: “‘plant’ includes the living plant or any part
thereof, and any organ, tissue, cell or portion of the genetic material thereof". We
put “the living plant”. Suppose the plant is dead.

Mr. Chairman: The proposed new definition of the word “plant” by Sen.
Spence has been amended to read as follows:

"‘plant’ includes the living plant or any part thereof and any organ, tissue, cell
or portion of the genetic material thereof'.”

Sen. Prof. Spence: I have no problem with the legal language. I would just
like to know, as a matter of interest, what else there is, since it says “includes”.
Just for my edification I would like to know what else there can be. I have no
problem if that is the right legal terminology, but just from the point of logic. So if
you want to just include “dead plant”, all you have to do is remove “living”. I have
no quarrel with the lawyers.

Sen. Paul: Mr. Chairman, why not say “the plant refers to”. It already has
“includes” in the sentence, also “thereof”.

Sen. Amar: Mr. Chairman, these are very simple modifications. If it goes
wrong, we can come back and modify it. “Includes” is a situation of giving you the
broadest level of understanding and I think that it is important.

Mr. Chairman: Do you have any objection to the proposal?

Sen. Prof. Spence: I was just asking for edification.

Mr. Chairman: Members of the committee, the question is that a new
definition of “plant” be inserted immediately after the definition of “pharmacist” on
page 10 to read as follows:

"‘plant’ includes the living plant or any part thereof, and any organ, tissues, cell
or portion of the genetic material thereof.”

Question, on amendment, put and agreed to.

Clause 4, as amended, ordered to stand part of the bill.

8.10 p.m.
Clause 31.

Question proposed, That clause 31 stand part of the bill.
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Mr. Smart: The amendment that I am proposing for clause 31(2) is as written
on the list of amendments as follows:

Delete from the word “where” occurring in line 1 to the word “follows” in line
4 and substitute the following:

“Where a person appears before the High Court (hereinafter referred to as
‘the Court’) to be sentenced in respect of a drug trafficking offence or
where a person, after having been committed to the Court for trial, is
convicted of a drug trafficking offence, the Court shall act as follows:”

Question, on amendment, [Mr. Smart] put and agreed to.

Sen. Maharaj: Mr. Chairman, with respect to subclause (5), Sen. Furness-
Smith and myself, had "confiscation order" in Parts VI and VII. I put it merely as a
tidying up operation because it leaves room for someone to argue that a
confiscation order in Parts VI and VII does not mean what it means in Part V. But
if the Minister thinks that it is not necessary

Mr. Smart: What is being suggested is that we define in the definition clause a
"confiscation order" to mean, "an order made under clause 31(2)", and then
wherever we are referring in the body of the bill to a confiscation order, we spell
out "confiscation order" rather than "order", so that we know clearly what we are
talking about. So this is what is being suggested. It seems that there is agreement.

Sen. Furness-Smith: You have to be very careful to change it right through.
That is something I would not recommend be done at nine o'clock at night.

Sen. Maharaj: Mr. Chairman, there are only three parts in the bill where you
have confiscation order: V, VI and VII, and in VI and VII it is not defined. So if in
V you say that, “In VI and VII, ‘confiscation order’ means an order defined under
the section", that is all it is.

Mr. Smart: Yes, I think so. In this Part and in Parts VI and VII, all right. We
will define "confiscation order", but then in Part V, we would have to use the
words "confiscation order" not just "order", because in Part V now, we refer to
confiscation orders simply as orders. So we will have to make consequential
amendments throughout Part V. Is it possible for us to do that at a later stage, or
do we have to do that now?

Sen. Maharaj: If you say, "confiscation order" in Parts V, VI and VII, means
an order defined under section 31(2)



Dangerous Drugs Bill Tuesday, September 3, 1991

475

Mr. Smart: In Part V, we talk about order. If we talk about order, we have to
change “order” to “confiscation order” right through.

Mr. Chairman: “In this Part and in Part VI and Part VII, an order means a
confiscation order.”

Mr. Smart: But in Part VI and Part VII, there are different kinds of orders.
There are restraint orders and there are charging orders, and they may be referred
to simply as orders, and then you have the confusion as to whether an order is a
confiscation order or a restraint order or a charging order, if you carry it on to

Sen. Maharaj: But what you really define is a “confiscation order”. So you
are saying, “In this Part and Parts VI and VII, ‘confiscation order’ means an order
defined under...”  So "confiscation order" will have a definite meaning.

Mr. Smart: Yes. As part V is now drafted, clause 31(4), says at page 26 of
the printed bill:

"Notwithstanding any written law to the contrary where an order is made
against an offender under this section...”

It does not say "where a confiscation order", so that we would have to

Sen. Furness-Smith: With respect, you would not need to, really, because the
section is speaking

Mr. Smart: Right, okay. I suspect that later on, we might use it because what
is the reason, then, for having this definition here in (5), where we say, "an order
means a ‘confiscation order’;” I suspect that later on, we would refer to a
confiscation order simply as an order, and then you would have confusion.

Sen. Maharaj: But if we take out (5)(a), and instead of saying “an order
means ‘a confiscation order’;” you could say, “a confiscation order means an order
under the section.”

Sen. Furness-Smith: The danger is in Part V.

Mr. Smart: Yes.

Sen. Furness-Smith: Looking at clause 32, I see the words "confiscation
order" in subclause (4). It looks as though the draftsman has used the word
"confiscation order" appropriately, because I think he really intended (5)(a) to be a
definition. But I may be wrong.
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Sen. Maharaj: I wonder if we could come back to this later.

Sen. Furness-Smith: Again, in (4)(a) of clause 33, we see "confiscation
order"; also in 34(1).

Mr. Smart: In 34(3), I see reference to confiscation order.

Sen. Furness-Smith: There is no reference to order yet.

Sen. Amar: Mr. Chairman, why could we not just add in a (c). Have an order
meaning confiscation order, and then you have (b). The problem seems, from what
Sen. Maharaj is talking about, to be a difficulty between Parts V and VI. Why do
we not add a (c), and say Parts VI and VII, order, and put what it means.

Sen. Furness-Smith: In 35(4)(a), the expression is used "other than a
charging order". I am not sure what a charging order is, whether it has been
defined, or whether it is not defined. But I think it is defined in Part VII.

Mr. Smart: I wish to propose now that we define "confiscation order", as was
suggested by Sen. Maharaj: “In this Part and in Parts VI and VII, ‘confiscation
order’ means an order made under section 31(2).” We make the consequential
amendments in Part V, Part VI and Part VII, where necessary, where, if we made
reference to order alone and it means confiscation order we will make the
consequential amendment.

Mr. President: You will use Sen. Maharaj's wording?

Mr. Smart: Yes. “In this Part and in VI and VII, ‘confiscation order’ means
an order made under (2)". It would be assumed that it is clause 31, because it is
already in the clause.

Question, on amendment, [Sen. Maharaj] put and agreed to.

Clause 31, as amended, ordered to stand part of the bill.

New Clause 8.

Dr. Persad: Mr. Chairman, the purpose is that this bill must also address
rehabilitation and prevention. It is unfortunate that the rehabilitation fund got
knocked off, but I will proceed with this one, nevertheless.  I am suggesting, under
Part II, dealing with possession of, and trafficking in narcotics, a new clause 8:
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"(1) There shall be constituted in accordance with the Fourth Schedule to this
Act an Advisory Committee on Dangerous Drugs and the provisions of
that Schedule shall have effect in relation to the committee."

(2) It shall be the duty of the Advisory Committee to keep under review the
situation in Trinidad and Tobago with respect to dangerous drugs which
are being or appear to them capable of having harmful effects sufficient to
constitute a social problem, and to advise the Minister on measures
(whether or not involving alteration of the law) which in the opinion of the
Committee ought to be taken in reference to:

(a) preventing misuse of such dangerous drugs;

(b) dealing with social problems connected with the use of such dangerous
drugs;

(c) control the availability of such drugs and supervise the arrangement for
their supply;

(d) formulate and implement recommendations for enabling persons
affected by dangerous drugs to obtain proper advice and to make
provision for there to be proper facilities and services for the treatment,
rehabilitation and after-care of such persons."

Sen. Charles: Let us hear your argument.

Mr. Smart: Maybe I could take the opportunity to respond on this and also
the proposal by Sen. Maharaj. As I had indicated in my winding up, they are
both

Sen. Maharaj: Before you respond to mineif you will permit meit is a
similar provision. Mr. Chairman, my new clauses, as mentionedI will not read
them out because I assume that the Members have read them already, but the new
clauses deal with two aspects of the Council on the Misuse of Drugs: one is on the
social side, if I use that expression, and one on the judicial and legal side. For these
purposes, I am only going to deal with the social side, or if you want, Mr.
Chairman, I can deal with both sides at one time, if I am permitted to do that. So
that I can have one bite at the cherry.

I consider my proposals to be very important. The reason I say this is because
it can have serious legal consequences. If we are passing legislation which has
effect on the property rights of persons, then there must be machinery whereby



Dangerous Drugs Bill Tuesday, September 3, 1991
[SEN. MAHARAJ]

478

there will be safeguards. One of the most important safeguards in legislation like
this is that there is, in effect, an effective legal and judicial system. If there is not
such a system, then what can happen is that the rights of persons are not going to
be protected. For example, under the Bill, when a person is prosecuted and you
have a charging order, you have a restraining order, if that case takes eight or ten
years, that person's property is tied up for eight or ten years. That is something
which I cannot support.

What I would like to do, Mr. Chairman, is put on record, some points that I
would like to lead, because I have taken the liberty to write the Attorney General a
letter; I sent him a copy of the draft bill to implement this bill, and I sent him a note
on the amendments. However, I would like to put on record that the Council
which is proposed on the misuse of drugs would deal in the main with the
rehabilitative and thus the demand side of the problem. I feel that the work of the
judicial and legal administration would be able to advise on the activities for the
suppression of activities concerning drug trafficking, as well as certain legal
procedures to be followed in relation to the treatment of offenders, including, in
particular, children and young persons who may become subject to drug addiction.
Such measures would be detention at institutions and treatment which might be
more appropriate for the rehabilitation of offenders, both young and old, in lieu of
the existing hospitals and places.

The Council on Judicial and Legal Administration contemplates not only the
Judicial and Law Association and public interest in the administration of justice,
but also the political, that is, the parliamentary and the executive interest and
responsibility therefore.

I respectfully submit, Mr. Chairman, that at the present stage of the
development of our country, we can no longer rest on the responsibility being
exclusively discharged by the persons who traditionally are responsible for this
legal and judicial administration. Therefore, Parliamentarians, both elected and, in
particular, the Independent Senators, must account to the population for all
aspects of the judicial function and/or process. This is recognized by the
composition of the Council which I have proposed in my proposal.

The Council would therefore be mandated by this Bill to address the present
shortcomings and other deficiencies of the judicial system, such as the chronic lack
of suitable official, professional personnel, including the practice of frequently
retaining private attorneys in state matters; the intractable backlog and the
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diminution of confidence in the administration and the attainment of justice. The
Council is therefore mandated to come up with comprehensive proposals for
solutions, firstly, on an interim basis and then by way of keeping the situation
under review and making specific proposals from time to time for improvement. A
time-frame is proposed so that the desire of Members of the Senate for immediate
steps to establish the necessary legal and judicial infrastructure is ensured. There is
provision for the proposals to be debated in both Houses, but this could be
shortened if the Government agrees to bring a bill along the lines of the proposal.

It is felt, Mr. Chairman, on this side, that the proper procedure requires the
reorganization of the administration and the legal machinery should involve the
entire judicial and legal system, and that the drug problem should be dealt with
when it reaches the courts by the ordinary courts of the land. This, of course,
would involve much more lengthy deliberations. A draft bill containing the
essential elements of the legal and judicial administration to deal with the drug
problem has been shown to the Attorney General and other legal members in order
to provide the basis for early implementation of what might be called the drug
court.

Under this proposed bill, which would amend the Dangerous Drugs Act, 1991,
when the bill becomes law, to provide for Parts X and XI, part of the backlog both
in the High Court and in the Magistrates’ Court, present and anticipated, as a
result of the new provisions, would be removed to be dealt with by the drug court.
If, however, the Government so agrees, even in principle, then work can be
commenced on comprehensive proposals whereby a standing Judicial Commission
can address the measures required for the attainment of the proper reforms of our
courts of judicature and legal system, including the elimination of the present and
anticipated backlog.

Mr. Chairman, I have drafted a bill comprising 25 pages and passed it to the
Attorney General. It is a bill to amend the Dangerous Drugs Act, to implement the
proposals which I have advanced.

Mr. Chairman, if I may just spend one more minute on my proposal. We have
to recognize thatyou will recall that I mentioned section 54 of the Constitution
of Trinidad and Tobago talks of legislation being passed in accordance with good
Government. Good government has been construed and has been recognized
judicially to apply to a constitution like ours where there are no existing structures.
The Government or the Executive must create those structures to implement rights.
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Quite recentlyand I think the learned Attorney General will know thisin
the case of Wayne Whiteman and the Attorney General, the Privy Council said in
that judgment in black and white, that where there are rights to be protected,
where there are rights to be given effect to, if there are no provisions, the
Executive, the Legislature or the Judiciary should create those structures.

I am making this point, Mr. Chairman, because it would seem to me that
although we are very anxious to pass this bill, and although we recognize there is a
serious problem in the country and we cannot delay, we have to recognize that we
should not pass legislation for legislation sake. Unless the Government gives us
somethingspeaking for myselfgives me something to convince me that I
would be voting for a piece of legislation in which people's rights may not be
abused or misusedbecause this power can be misused or abused if it is not
protectedand it may be in 1992, I am not saying any one of my friends, but it
may be someone connected to any one of us, their rights may be abused in 1992,
and we may regret if we do not consider that what we are doing here is putting a
lot of power into the hands of personnel. I have no objection to that, but what I
object to is that the Executive should not make some attempt to make sure that it
is not abused or misused. That is all I have to say.

Sen. Hosein: I wish to indicate by starting, first of all, with Sen. Maharaj's
point about the people's rights must be protected and must not be abused. That is a
very laudable proposition, Mr. Chairman. I think the Constitution itself provides
some kind of mechanism with respect to that. I was hoping, having regard to all
that was said in this House, by Minister Charles, Minister Atwell, Minister
Sahadeo Basdeo, that this bill before this House has not been brought here in a
vacuum. It has been brought here and explained together with other extra legal
measures which have been implemented to complement this bill, both now, the past
and with respect to the future. There has been a lot of information about
collaboration with other governments, about training mechanisms in place, about
recruitment, about investment of moneys and resources.

Now, Sen. Maharaj is quite right when he talks about the fact that his
proposals and the proposals before us now are matters which would have serious
legal consequencesthat is the term he usedbut they are very important matters
because they are divided into two parts.
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8.40 p.m.
The first part is the part about the National Advisory Council, and they are

really social in their orientation in terms of recommendations about drug abuse and
the rehabilitative part of the whole machinery. I think some explanation was done
in respect of that. That is a matter which is so serious that it cannot be considered
in a matter of two or three days, or a week, as the case may be. It has to be
thoroughly considered. It has to be worked out. Perhaps at some time in the near
future, the Government may give consideration to harmonizing all the measures
that are in place now, both at the state level and at the level of the non-
governmental institutions, which are taking an increasingly larger role in respect of
this process of rehabilitating drug addicts and people who have been tampered by
drugs.

The second limb of his argument is that an Advisory Council on the Judicial
and Legal Administration should be set up. Again, he is right. His proposals are
very far-reaching, indeed, in the sense that we have now the Judicial and Legal
Service Commission established under the Constitution. We have a Judicial and
Legal Service established by separate Act of Parliament. These things have to be
carefully thought out because we do not want to create a body under the Advisory
Council and Judicial and Legal Administration, which parallels the Judicial and
Legal Service Commission. Therefore, there are difficulties in the sense that we
have overlapping powers, and that may be possible and probable. We need to
carefully think out this thing. We need to think out areas of overlap. We have to
determine the functions of each one of those bodies.

It is certainly an extremely far-reaching proposal which has to be thought out
carefully, in consultation with various other bodies, and it may be perhaps a matter
which is for consideration by the Joint Select Committee of Parliament, in terms of
constitutional reform, that has been appointed to consider the question of the
recommendations of the Constitution Commission. That in itself contains some
very far-reaching proposals. I think it deals with the question of information about
the composition. But more than that, the functions are spelt out in his subclause
(2) and there are very elaborate functions that impinge on the administration of
justice, judicial appointments, and in terms of directing judicial thought, and that
kind of thing.

We commend him for those proposals. I think they are serious proposals, as
are most of his proposals, but they have to be thoroughly considered, and they
cannot be looked at in a vacuum. That is our position for the time being.
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Mr. Smart: Mr. Chairman, I wish to state that these proposals came to me
about two or three o'clock this afternoon. One might have got the impression that I
had an opportunity to consider them.

Sen. Maharaj: But the proposed amendment was given since last week.

Mr. Smart: Yes. So that our position, Mr. Chairman, is that these are matters
which require serious policy decisions on the part of the Government. In those
circumstances, we will have to vote against the proposals at this stage.

Dr. Persad: I understand that Sen. Maharaj's proposals are far-reaching, that is
why my proposal is to mainly put “Advisory Council”, which is not far-reaching.
The Attorney General and other Senators, both on this side and that side, indicated
the need to educate the public. I have not heard any argument from the Attorney
General, or Sen. Hosein, as to why such a council should not be constituted. I will
be interested to hear why such a council should not be instituted at this point in
time.

Sen. Lequay: Mr. Chairman, just let me suggest to Sen. Maharaj, since Sen.
Hosein, supported by the Attorney General, has indicated that they are not
disagreeing with his proposals but because of the far-reaching effect of them, there
is need for Cabinet to look at them in terms of policy decisions, I want to
respectfully suggest that we do not have it put to the vote and be defeated; but that
you put your case on record and that you leave it to the Attorney General now.
Perhaps discussions behind the Speaker's Chair could determine how he proceeds
in looking seriously at all the proposals he has made, not only the amendments but
the entire draft bill itself, so that you do not expose it to a vote which, by a simple
majority, will be defeated.

Sen. Atwell: Mr. Chairman, while Sen. Maharaj is reflecting on the wise
proposal by the hon. Leader, perhaps he might want to also note that we have
agencies like the CADA, and so forth, and one would have to look at these
proposals—I am talking about the proposals of the council now—and see
specifically, because they have terms of reference, which I dealt with today, and
they are pursuing a certain path. I am merely supporting the Leader in asking him
to accept that advice. If he attempts to deal with that now, we will not be able to
deal with it and we will be forced to pursue a certain line.

Sen. Maharaj: Mr. Chairman, we are supposed to be honourable men here,
and I think if it is clearly recognized that something ought to be done to enforce it,
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I would expect this, if I am told that you would do something to have it enforced
and to provide the safeguards. We are all here for one purpose, and that is the
national interest. In those circumstances, I would not pursue the amendment with
respect to my proposal at this stage, but on the basis that I would expect that we
are honourable men.

Mr. Chairman: What I was suggesting to you is, if you want to have it on
record, you can move it formally.

Sen. Maharaj: I would like to.

Mr. Chairman: You can move that the new clause, as proposed, be added to
the bill. We will record that you have stated your case, and you can then say you
do not wish to proceed, in the light of the assurances.

Sen. Maharaj: May I do that, Mr. Chairman?

Mr. Chairman: At the appropriate stage. We are now on clause 8. I do not
know if Sen. Persad wants to adopt the same procedure.

Sen. Persad: No, Mr. Chairman, I am very firm on this amendment, and I will
not withdraw it.

New clause 8 read the first time.

Question proposed, That the new clause be read a second time.

Question put.

Committee divided: Ayes: 3       Noes: 18

AYES

Persad, Dr. A.

Baksh, S.

Maharaj, L.

NOES

Lequay, A.

Atwell, Hon. H.

Basdeo, Hon. S.

Rambachan, Hon. S.
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Charles, Hon. H.

Weekes, Hon. G.

Broomes, Hon. H.

Bradshaw, L.

Hosein, F.

Bhagan, N.

Rampersad, F.

Sampath, Dr. M.

Warner, C.

Hannays, G.

Bahadoorsingh, Dr. K.

Furness-Smith, G.

Joseph, W.

Paul, W.

The following Senators abstained: R. Amar, Haji R. Khan and J. Spence.

Amendment negatived.

Mr. Chairman: Sen. Furness-Smith, do you have a new clause 55?

8.50 p.m.

New clause 55.

Sen. Furness-Smith: Mr. Chairman, I propose that a new clause 55 be added
as follows:

“(1) In any investigation or proceedings under this Act:

(a) the police officer investigating the case shall on any written statement
signed by the defendant or person under investigation being made
forthwith make a copy thereof, endorse thereon a certificate that it is
correct and forward the same to the Director of Public Prosecutions
and shall endorse on the original a statement signed by him that a copy
has been so made and forwarded and the date thereof;
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(b) the Clerk of the Peace of any Magistrates’ Court in which a preliminary
enquiry is being conducted shall procure that a copy be forthwith made
of any depositon prepared or paper writing put in evidence (a copy of
which has not previously been remitted to the Director of Public
Prosecutions under paragraph (a)), shall endorse thereon a certificate
that such copy is correct and forward the same to the Director of
Public Prosecutions and shall endorse on the orginal a statement signed
by him that a copy has been so made and forwarded and the date
thereof;

(c) the Police Officer, Clerk of the Peace and Director of Public
Prosecutions shall respectively ensure that the copies made pursuant to
this section shall while in their possession at all times be secured in a
separate place from the originals and proper precautions taken to
secure such place against fire or theft or other cause of loss.

(2) In the event that the orginal statement, paper writing or deposition referred
to in this section is lost, stolen, damaged or destroyed the copies made
pursuant to this section and certified by the Director of Public Prosecutions
as having been received and secured by him as such shall be accepted in
evidence for all purposes of proceedings under this Act as if they were
originals fraudulent or in a material particular false or inaccurate.”

This is a new provision and I am concerned as to what could happen or what
has happened, where all this money is available to fight justice, that the
proceedings in the High Court be lost or destroyed; either intentionally or by error
or mischance; and a prosecution against an important drug dealer collapses for that
reason.

I have therefore tried to introduce a procedure which would provide us with
some insurance against that event happening. The idea is that in any prosecutions
under the Act, where there is a statement obtained—maybe a confession from an
accused—or other written evidence, that the police officer investigating the case,
should forthwith make an additional copy, which he should certify, as such, and
forward to the Director of Public Prosecutions.

Then the matter gets into a preliminary inquiry. The Clerk of the Peace should
be responsible for ensuring that extra copies are made of all relevant documents in
the case and forwarded to the Director of Public Prosecutions. Then all those
people should ensure that these extra copies, while they are in their possession—
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and presumably most of the time they will be in the possession of the DPP—they be
kept safely in a separate place from the originals, and proper precautions be taken
that the place be secured against fire or theft or other cause of loss. So that, if an
event happens whereby the court record ceases to be available for any reason,
those secondary records are available so that the prosecution can be continued and
justice be done.

This is a draft. I am sure the legal draftsman could improve it a great deal. It
was done—as most of my work is, last weekend, in fact, at home. I do not pretend
to be a criminal lawyer, not for too many years. But I recommend the idea. I think
indeed it might be extended to other important cases where there is a risk of
interference with the court records.

I move that this clause be introduced into the bill. Maybe it could be
introduced on an experimental basis to see how it works.

Mr. Smart: May I ask the hon. Senator whether he culled this clause from any
existing law elsewhere?

Sen. Furness-Smith: No, this is my own native talents being displayed, to the
best of their ability; with considerable reservations because I know how easy it is
to overlook something.

Mr. Smart: For that reason, while I want to commend highly, the hon.
Senator for the proposal, I am wondering whether we could not get some time to
look at it and possibly introduce it in the other place and then bring it back here, if
we feel that it is something we can go with.

Sen. Furness-Smith: Of course, I fully understand that.

Amendment withdrawn.

Preamble ordered to stand part of the bill.

Question put and agreed to, That the bill, as amended, be reported to the
Senate.

Senate resumed.

Bill reported, with amendment; read the third time and passed.

Mr. President: In view of the fact that this bill requires a special majority, I
will ask the Clerk to take a count of those present.
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The Senate voted: Ayes      24

AYES

Lequay, A.

Atwell, Hon. H.

Basdeo, Hon. S.

Rambachan, Hon. S.

Charles, Hon. H.

Weekes, Hon. G.

Broomes, Hon. H.

Bradshaw, L.

Hosein, F.

Bhagan, N.

Rampersad, F.

Sampath, Dr. M.

Warner, C.

Hannays, G.

Persad, Dr. P.

Baksh, Miss S.

Amar, R.

Khan, Haji R.

Maharaj, R.

Bahadoorsingh, Dr. K.

Furness-Smith, G.

Joseph, Fr. W.

Spence, Prof. J

Paul, W.
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ADJOURNMENT

Sen. Dr. Krishna Bahadoorsingh: Mr. President, before Sen. Lequay moves
the adjournment, permit me to make one very short statement. I congratulate Sen.
Lequay on his good judgment and his impeccable timing this evening. [Laughter]

Sen. Alloy Lequay: Mr. President, just before moving the adjournment,
permit me to thank the parliamentary staff, parliamentary counsel, the police
officers and members of the defence force present, who have had to stay with us
until this hour. We thank them all for their services and I am sure they all recognize
that it is in the interest of Trinidad and Tobago.

With those comments, I beg to move that the Senate do now adjourn to
Tuesday, September 10, 1991 at 1.30 p.m.

Mr. President: Honourable Senators, I thank all those who have had to stay
on to this hour to support the work of the Senate. I know that some of them are
accustomed to it, anyhow, and they will always rise to the occasion when such
work is required.

Question put and agreed to.

Senate adjourned accordingly.

Adjourned at 9.00 p.m.


