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PRAYERS
[MR. Vice-Presipentin the Chait
ORAL ANSWERS TO QUESTIONS

Development Finance Corporation
46.Sen. Wade Markasked the Minister of Industrignterprise and Tourism:

Could the Minister state whether the Development Finance Corporation falls
under the purview of the tax laws governing financial institutions in Trinidad and
Tobago?

If the response is in the negative, could the Minister offer the reasons for such
exclusion?

Sen. Dr. The Hon. Surujrattan Rambachan:Mr. Vice-President, theFc is
a private limited liability company, incorporated in Trinidad and Tobago. It was
incorporated in May 1970 and, therefore, like any other financial institution, the
profits of theDFC are subject to the corporation Tax Act of Trinidad and Tobago.
But this Corporation Tax Act exempts timeC from taxes in respect of an
agreement which was made DIFC's inception in 1970.

Sen. Wade Mark: Mr. Vice-President, could the Minister state, in light of the
fact that majority ownership has shifted from the state to private sector grouping,
whether that arrangement should still hold wherertthe is exempt from paying
taxes in Trinidad and Tobago?

Dr. Rambachan: Mr. Vice-President, the hon. Member is expecting me to
express an opinion in the House which | am not in a position to do.
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Sen. Mark: Mr. Vice-President, is the Minister aware that a leading director
of the DFC, who is also a leading director of Trinidad Distillery Limitextently
obtained a loan of $1@illion at a rate of interest of 11 per cent, with a three-year
moratorium on principal, when the prevailing rate atohe is 13.7 per cent?

Dr. Rambachan: Mr. Vice-President, the question that was asked of the Hon.
Minister of Industry, Enterprise and Tourism was very specific. | believe the hon.
Member is asking a new question alltogether. But out of courtesy to the Member,
if the Member wishes, | will certainly inform the substantive Minister, who would
be able to provide a more reliable answer to the Member, but | am not in a position
to do so this afternoon.

Sen. Mark: The Minister is not prepared to really respond to some questions.
Could the Minister state what is the precise role of the Government brthas
the single largest shareholder?

Sen. RambachanMr. Vice-President, the Member is repeating questions that
he asked last week at the sitting. | was looking for the response but | do not have
it. 1 would have been delighted to repeat those responses for him. But those
guestions have been answered for the hon. Member. Theytdaasard

Sen. Mark: Could the Minister state whether the tax-paying population of
Trinidad and Tobago is subsidizing thec, in light of the fact that private sector
groupings now control it at this time?

Dr. Rambachan: | would simply like to ask the hon. Member whether he is
against private enterprise, whether he is against private initiative and whether he is
attacking the business community in general in Trinidad and Tobago.

Sen. Mark: Mr. Vice-President, | asked a simply question. | asked if the
Minister could state whether the taxpayers of this country are now subsidizing the
DFC. This is the question | posed.

Mr. Vice-President: The Minister is under no obligation to phrase his answer
in any particular way, neither is he under any obligation to answer the question.

Sen. Mark: Well, Mr. Vice-President, | would like, through you, again to
pose the quesion, whether the Minister could state whether the taxpayers of
Trinidad and Tobago are now subsidizing thec in light of the fact that the
Government of Trinidad and Tobago no longer holds majority ownership of that
particular corporation, which was once state-owned. It is now privately owned.
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Mr. Vice-President: Senator, that is a difficult question to pose at short
notice. The Minister obviously will be expressing an opinioruggest that if you
want a researched answer, you could pose that question as a separate question on
the Order Paper at a future date.

Sen. SpenceCan the Hon. Minister say when the Government intends to
amend the Act so that ting&C no longer has this tax-free status?

Dr. Rambachan: | am not in a position to answer Sen. Spence.

SATYA KABIR NIDHI OF TRINIDAD AND TOBAGO (INC'N) BILL

Question put and agreed tbhat a bill for the incorporation of the Satya Kabir
Nidhi of Trinidad and Tobago and for matters incidental thereto be now read a first
time.

Bill accordingly read the first time.
1.40 p.m.
BUSINESS OF THE SENATE

Sen. Alloy Lequay: Mr. Chairman, | beg to move that the Senate defer
motions and the item under “Bills Second Reading” and that we continue with the
committee stage of the bill before us yesterday.

Question put and agreed to.
TELECOMMUNICATIONS AUTHORITY BILL
[FIFTH DAY]

The committee of the whole House resumed its deliberations on the bill.
[CHAIRMAN: Mr. Leonard Bradshajv

Mr. Chairman: Can | bring Members back to where we had ended. ;yesterday
please. We had ended at the completion of consideration of clause 20 of the bill.
We had some deferments, but | do not think we are in a position to proceed with
the deferments at this stage. | ask the Clerk to direct that we continue from clause
21.

Clause 21.

Question proposed;hat clause 21 stand part of the bill.
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Sen. Mark: Mr. Chairman, first | want to read the clause carefully because |
would need clarification. Clause 21 begins:

“In addition to any special conditions that are imposed by the Authority or
under this Act, every concession for the operation of telecommunications
serviced shall contain conditions with respect to...

and it goes on to outline. | am concerned, Mr. Chairman, with the section that
deals, “In addition to any special conditions that are imposed by the Authority or
under this act...” What does that mean in real ternes2ise we are talking about
regulations and if what is being advanced here is that in addition to any special
conditions as they related to the existing regulations that are imposed by the
Authority, so and so will take ate. But as it reads now, one is not sure what the
special conditions are. We are proposing that his section be deleted completely and

begin the clause from the word, “Every”. | do not understand the beginning, the
purposed of that.

Sen. Broomes:Mr. Chairman, telecommunications, as we have repeatedly
drawn to the attention of hon. Members, is not a matter that is a national matter in
the sense that the use of the air waves necessarily involves the use of cross-national
boundaries. As we have been at pains to point out, the use of telecommunications
in that context is regulated by thieu which meets frequently to determine the
state of technology and what it means for telecommunications and in the light of
their deliberations, to work out new regulations, new conditions.

These words to which the hon. Member is referring are designed to enable the
Authority to put into effect international obligations when they arise in the context
of new rules and regulations made by the. The rest of the clause, (a) to the
end, are specific things that we know about which are in there. It is absolutely
necessary that flexibility should be there. | hate to go on talking so much, Mr.
Chairman, because | am really hoping that today we have less talk and more
action. We keep making the point that in the telecommunications field it is
necessary to have an institution which can react quickly and this is the purpose of
it.

| urge hon. Members not to see a bogie behind every word. This the purpose
of it and it is for the good of the country and of all of us. If this satisfies the hon.
Member, we would be very, very happy.
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Sen. Mark: Mr. Chairman, with all due respect to the hon. Minister, we are
dealing with the possibility of people’s rights and freedoms being infringed. In part
1, section 4(d) of the Constitution it reads:

“The right of the individual to equality of treatment from any public
authority in the exercise of any functions.”

We have clause here that states, “In addition to any special conditions”. If what
the honourable Minister is saying is that in accordance Iwittconditions, as the
case may be, or regulations, that must be specified. How it is staged here it could
mean that people could discriminate in a very arbitrary fashion against other
people,. This is a violation of people’s constitutional right to equality of treatment.
And in that context, this clause serves no useful purpose apart from creating goose
pimples.

| want to suggest to the hon. Minister that the section be deleted, or if he
wishes, he can make an appropriate adjustment to ensure that what he just said
about thaTu is incorporated here so people will be clear in their minds what this is
about. Special conditions could mean anything, Mr. Chairman.

Mr. Chairman: When you refer to the section, are you referring to the phase
that you had specified?

Sen. Mark: Yes.

Sen. Furness-Smith:l find myself in agreement with the representations of
the hon. Sen. Mark. It seems to me the same point that we discussed yesiterday
think it was under clause M8ramely, that if the concessions are going to be
granted in accordance with regulations, which Parliament is going to have the
opportunity to review, then all these things would appear in the regulations. | have
no objections to subparagraphs (a) to (f) but the language to which Sen. Mark
draws attention is much wider than the.

In fact, this language would not really enable the Authority to have the
flexibility which the Minister says is requirede@ause once you give them the
concession on certain special conditions, the it may change. What you are going to
need, and what | am sure would be put in the concession, is that you will comply
from time to time with the regulations laid down by these international bodies and
you would specify them. | do not think it is necessary and | think it would be wiser
to leave it to the regulations.



Telecommunications Authority Bill Tuesday, August 13, 1991

Sen. Mark: | am glad the Minister is discussing the matter further. | recall
very clearly that yesterdayin clause 20(2)(c) reads, “for such time and subject to
such conditions as the Authority thinks fif, ve objected to this kind of arbitrary
wording here and the Minister was kind enough to make an amendment. So | think
it follows logically from this subclause (2)(c), that there is need to probably put in
the same clause or with some slight adjustments to ensure that there is no
arbitrariness involved.

Sen. Mansoor:Mr. Chairman, would it not be appropriate to say, “In addition
to any conditions pursuant to 20(2)(c),” so that it would be clear that the
conditions are subject to the regulations. In other words, if all conditions are
subject to regulations in addition to special conditions in accordance with 20(2)(c),
that would solve the problem very quickly.

Dr. Persad: Mr. Chairman, if I may, from the Minister’s reply, obviously it
refers to changes in technology. | am afraid | must agree with Sen. Mark and Sen.
Furness-Smith that if you are talking about technology, this phrase is not needed at
all. Because the very first one (a), when you talk about “the maintenance and
expansion of the telecommunication service,” one would assume that you would
have an idea of what is coming in future here and this here would take care of it if
you are speaking specifically of technology.

| am afraid | have to agree with Sen. Mark and Sen. Furness-Smith that it
should be removed. There is absolutely no need for it, and | have not heard any
logical or valid reason why, on the grounds of technology, it should be there.

Sen. Sampath:Mr. Chairman, theTu conditions are not the only ones which
may call for special conditions. For example, during World War Il, special
conditions were laid upon communications in Britain,Bhe, walkie talkies, etc.

Now, if we had a stage of conflict, a state of war here, special conditions
would arise. It would be necessary for the Telecommunications Authority to insist
on certain special conditions. Right now | cannot think of any other but there may
be several things: earthquakes, hurricanes, riots, floods, rising sea level and so
forth. | believe we ought to leave this open so that when an emergency of that sort
arises, special conditions can be appropriately involved.

Sen. Furness-Smith: Yes, sure, but if there is an emergency, then the
emergency regulations must deal with that. But we are not to live our lives in this
country of giving all kinds of people, particularly people like this who are not
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responsible to anybody, the power to interfere with our rights and privileges free
sheet on the grounds that such interference might be necessary in the event of
some emergency which comes in the future.

With the greatest respect to the hon. Minister, nobody is suggesting that the
hon. Minister or other members of this Government would embarrass the country
by that kind of action. But as we have had it so often before, you make laws which
are forever and you do not know how it is going to come in 5, 10, 15, 20 years
time. These things can be important. We have been careful to preserve our rights
under these laws. | am sorry, just because there is a certain urgency about getting
through these bills, the Government is thinking that it might possibly depart from
those excellent principles and excellent precedents which it has said and which |
for one give them every credit for, because of this urgency. | do not know what
the urgency is. | find it quite impossible to understand why we are being hurried in
this way on this bill and there are one or two othershen we have been
waiting for months for some work to do.

Sen. Broomes:| regret that Sen. Persad thought that what | was saying
referred specifically to technology. What | was actually saying is that there may be
new regulations made by they, for example, resulting from the development in
technology. | was not talking about technology specifically. Also there may be
regulations made by the International Maritime Organization relating to ships and
so forth. 1 was only giving an example.

In any event, Mr. Chairman, if hon. Members look back to section 2(2), they
will see some references there to clause 2(2) to international organizations. What |
will propose, Mr. Chairman, is that after the word “Act” in clause 21, add the
following words, “in accordance with international agreement referred to in section
2(2).” | propose that to meet the objections of the hon. Members opposite.

Dr. Persad: Mr. Chairman, | do not agree. If you quote clause 2(2), then the
bill provides the Authority to move changes as international regulations change.
Furthermore, to answer Sen. Sampath’s question, that if you look at clause 29, it
deals with emergencies, war times, distress, all sorts of things, so there is
absolutely no need, there is no valid reason being given why that should be there
because all new regulations of international bodies, distresses, whatever concerns
you have are taken care of already. Why this special condition which is to be
specified? We cannot agree to that.
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Sen. Sampath:To answer the hon. Senator. There is such a thing that he
knows very well as symbiosis. One clause can reinforce another clause and | think
that happens here. Clause 21 reinforces 29.

Sen. PersadAre you saying legal symbiosis?

Sen. Sampath think if the hon. Senator was a scientist, he would understand
very well the whole question of reinforcement, or stimuli.

Sen. Persadl have no idea what is legal symbiosis.

Sen. Furness-Smith:l must compliment the hon. Senator on his imagination
in answering my friend’s points. | think it would be better employed in the
consulting room than in the Senate.

Mr. Chairman: The Minister has made an alteration. Does that substantially,
in your opinion, or sufficiently affect the wording of the clause as to allay your
fears?

Sen. Mark: No, Mr. Chairman.
Mr. Chairman: Have you taken careful cognizance of subclause (2)?
Sen. Mark: Is that the clause dealing with definitions, Mr. Chairman?

Mr. Chairman: Yes. That is at the end of all the definitions, the last
paragraph. It says:

“Nothing is this Act affects any provisions of any international agreement
relating to telecommunications to which Trinidad and Tobago is a party.”

What the Minister is offering is that the whole of the first part of that sentence
in clause 21, ties in together with clause 2(2). And he wants to cement the
relationship by adding a nexus to 2(2).

Sen. Mark: Mr. Chairman, this is already stated. We have it here already.
Mr. Chairman: You mean in 2(2)?

Sen. Mark: | do not understand why the Minister insists that we keep this
particular clause with that small qualification when in truth and in fact we already
have it in 2(2). We are suggesting that the Minister should delete that particular
clause.

Sen. Broomes:Mr. Chairman, | have accommodated the hon. Members
opposite with a lot of what was superfluous in several instances. | am just asking
for the same thing. | want to re-emphasize this here, and since the hon. Member
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agrees that it is there already and since we are clearly tying this into clause 2(2)
and not leaving it at large, and since | have accommodated them, as | say, in
superfluity before, | am sure that they will agreeamcommodate me on this
occasion.

Sen. Furness-Smith:.Can we have the exact words?
Mr. Chairman: If the hon. Minister will allow me, it will read:

“In addition to any special conditions that are imposed by the Authority or
under this Act in accordance with the international agreements referred to in
section 2(20...”

Sen. Mark: Mr. Chairman, our major concern has to deal with the possibility
of abuses. Whilst we have no difficulty with international agreements, when you
impost special conditions, you are granting a concession to an individual or to an
organization but you are imposing special conditions. We are saying that even if
you impose or parachute the question of international agreements, we do not
escape, really, the possible abuse.

You are talking about political patronage. You are talking about, for instance,
people who could operate, as we said, in a kind of arbitrary fashion. And it is not
to say that we are opposed to international agreements. What we are concerned
with here is the room that we are creating for possible abuse.

Mr. Chairman: Sen. Mark, if you look at the offending part of that statement,
we are dealing with special conditions and those special conditions can be imposed
by either, one or the other. One of the authorities that can be impose those
conditions under the Act is the business of this Parliament, of this Senate. What we
create at the end of the committee stage is of our own making. So surely, since we
are creating them, we could have no argument at this stage with whatever comes
out there. | think what you would want to be concerned with, therefore, is the
conditions that may be imposed by the Authority. Is that logical thinking?

Sen. Mark: Well, certainly.

Mr. Chairman: | am trying to narrow the discussion down rather than range
over number of things that we would get into later on in the afternoon. It seems
that your concern has to be with the conditions that may be imposed by the
Authority. Do you want to address that?
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Sen. Mark: Mr. Chairman, in clause 20(2)(c), there was an amendment
dealing with the regulations being subject to the approval of Parliament. | am
suggesting that in clause 21, we could find appropriate wording, whereby, we
could say, “In addition to any special conditions...” | have to work on the wording.
What | am trying to establish here is that these special conditions, Mr. Chairman,
should have the approval of the Parliament.

Mr. Chairman: In other words, what you are saying, now that you have
agreed that your concern is with the conditions that may be imposed by the
Authority, you want those conditions imposed by the Authority to be subject to the
regulations which will come before Parliament at some future time for affirmative
consideration.

Sen. Mark: And that must be stated here.
2.10 p.m.

Sen. Furness-Smith:l would like to try to persuade Sen. Mark in the spirit
indicated by the hon. Minister, that although he, and | think myself, do not really
feel that the language is needed for the grounds raised, nevertheless, if the
Minister’s proposed amendment safeguards our principle, we should accept it in
order to get moving. If he puts that language in as proposed, then these special
conditions must be imposed in accordance with the international agreement. One
could say, we are not going to be present when that international agreement is
signed, but it is to be an international agreement ironed out by 50 or 100 countries
and | think Trinidad and Tobago has to go along to a large extent. It would be
unfortunate to suggest that the Authority could not lay down special conditions to
comply with international agreements.

| ask him to reconsider it. | think Sen. Mark is under a great advantage in these
things in not having one of his lawyers from the labour movement—

Sen. Mark: Mr. Chairman, in the spirit of consensus and camaraderie, we
would not detained the Senate any longer.

Mr. Chairman: Sen. Mark, | take it that you are accepting the clause as is.
Sen. Mark: No, with the amendment proposed by the Minister—
Mr. Chairman: Mr. Minister, could you specify that amendment again?

Sen. Broomes:After the word “act” in the second line insert the following
words:
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"in accordance with international agreements referred to in section 2(2)."
Question, on amendment, [Sen. Broomes] put and agree to.

Sen. Mark: We are completely astonished and horrified at the insertion of this
particular subclause (b). We feel that it is immoral, unethical and we feel that the
Government is seeking to impose almost arbitrary rule in this area of
telecommunication services. The Government, outside of emergency situations,
should apply for use of these stations as anybody else. Why must a government be
allowed, as it is stated here, “hours of supply of the telecommunication service to
be reserved for government purposes”™ We know that Government owns a
television station and a radio station and it has, in fact, taken full advantage of
them. So why do you want to impose on other concessionaires this arbitrary
responsibility?

We believe that this is not in the best interest of our democracy. We think it is
going to .give the Government an undue and unfair advantage. We believe that if
the Government is serious about democracy, this particular clause should be
deleted completely, and outside of emergency situations where they will have
access to all the telecommunication services of the country. we do not believe, for
instance, this should be imposed. This is quite unique. We are horrified at this
particular proposal. We do not know if there is any precedent for this particular
development, and we want to make it very clear that we are not supporting that
particular subclause at all.

Sen. Lequay:Mr. Chairman, | want to make two short points:

One, | think the Member should make a distinction between party and
Government. Obviously, any principal party must apply. But | do not think we
necessarily need to have a government in office applying for time. The second
point | want to make is, the Member is behaving as if we are putting this—clause
in for aNAR Government. That is the thrust of his argument, that this Government
is putting in this he used words like arbitrary, and all his harsh rhetoric. | suggest
to him that he be a little more rational and to leave the politics out of the bill and
he might see a clearer vision of what we are attempting to do.

Sen. Furness-Smithis the hon. Leader suggesting that k&R Government
will not continue indefinitely?

Sen. Spencel take a completely different view on this because | think it is
extremely useful to have the provision that the private television stations may make
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[SEN. SPENCE]

some time available. Now | think we ought to think about how we can safeguard
this time being abused. Certainly, if one thinks of the possibility of educational
television and the fact that the cost would be prohibitive if you did not have this
opportunity, or cultural television, there are any number of things that | think are
very useful: broadcast for parliamentary proceedings, for example, which occurs
over the radio. | assume that this is a provision which exists in the existing radio
licences, because there certainly is a Government Broadcasting Unit time on both
radio stations. They have to be broadcast together.

So | must say | had not thought at all of the possibility of abuse and perhaps
we should see how we can hem it in to avoid that. But | would have thought it is
extremely important for us who have to look at a dismally poor television—and |
am sure that we will have the same problem with the private stations—to have the
possibility of having some free, better programming, free of advertisements and
properly used. As a society, we must ensure that happens. If governments abuse it,
as has been said frequently, we will throw them out. But surely, we must find some
way of avoiding the pitfalls but nevertheless providing the society with the
opportunity of having good television, at low cost.

Sen. Mahabir-Wyatt: Mr. Chairman, in respect of this particular proposal
made by Sen. Mark, | am afraid | do not agree with Sen. Spence here. | think that
telecommunication service is broader than just radiotandf you look on page
9, it includes all kinds of things like optical or other electromagnetic systems, telex,
telegraphy,etc The implication here seems to be that the operation of any
concession which can be to a private concern or public concern, for example,
something to do with optics, that the Government can say, “okay, part of your
working day, or several hours, have to be put aside for Government time.” This
can, in fact, make a private enterprise uncompetitive or it can to go out of
business.

| think my concern is not so much that it might be used for nefarious political
purposes, but I think that if you are going to have a free enterprise system and you
have got concessionaires that are there under this free enterprise system, to say to
the concessionaire, “okay, three hours a day of your optical services are going to
have to be used for Government purposes could have implications in terms of their
ability to keep going. Perhaps it is from this point of view that the Minister might
take a look at it and see if the wording can be amended to reflect if it is just going
to be educationaty or something else. But | think in the same way, even when
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you are talking aboutv and radio, the same way that there are people who would

like to be able to turn on their televisions at seven o'clock in the afternoon and not
see the faces of the people in the Senate peering out at them just because Senate
happened to have met that day. They should have the choice. If they want to listen
to classical music, they should be able to listen to classical music. | do not believe

in forcing people to have to take a particular kind of telecommunications
broadcast. Maybe this is the issue in subclause (b) rather than the political one.
Thank you, Mr. Chairman.

Sen. BelmosaMr. Chairman, | support Sen. Mark's concern because we may
never know if a dictatorial Government may get into power, and we do not want
to allow a monopolization of dissemination of information. As Sen. Bharat in his
contribution said, if there are about 23 licences with two hours reserved, that is 46
hours. So to prepare ourselves from not being bombarded with a monopolization
of information from a dictatorial government, | think we have to be careful how
we put this clause into effect

2.20 p.m.

Sen. Furness-Smith:Are the hon. Members suggesting that the President of
the Republic, acting in his discretion, is going to appoint dictatorial members of
this Authority?

Mr. Chairman: Sen. Furness-Smith, |1 do not think | want you to pursue that.
| do not think the Member was being so extreme.

Sen. Mansoor: Mr. Chairman, | am wondering whether or not the Minister
would consider putting a limit on the number of hoursupfpdy of these services
to the Government. The licences that are in current use right now require that
seven hours be given by each station to the Government with an option for a
further seven hours. Beyond that 14 hours, the Government is obliged to pay 87Y2
per cent of the regular rate. | share the view expressed by others that the
Government should have some access but | think there shouldirite a

Sen. Lequay:Seven hours over what time?

Sen. Mansoor:Each week, one hour a day. Maybe the Minister could put a
limit and that might assuage the fears of other Senators.

Mr. Chairman: Sen. Mansoor, would that not come in the regulations?

Mr. Mansoor: It could come in the regulations but we have an immediate fear,
so that it may be useful to say up to seven hours a week.
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Mr. Chairman: But the regulations are going to come before Parliament for
affirmative resolution.

Sen. Mansoor:In that case, we should probably refer to the regulations. | am
trying to deal with the point that Sen. Mark is raising.

Sen. Broomes:Mr. Chairman, firstly, 1 would like to say very quickly that |
have never perceived the purpose of a legislative body to go into this kind of detalil
about how many hours. Secondly, | would like to say that the current licences
which have been negotiated—because this clause 21 merely says it must contain
conditions relating to that. What has actually happened over the past few months is
that the proposed terms of the licences were circulated to the prospective licencees
before their comments. They sent them to their lawyers and they sent very
thorough comments. When we received their comments, we then formulated the
final draft of the licences. In other words, the terms of the licences are arrived at by
negotiation and it is a contract. | would not agree that we should preempt that
process by writing into this legislation, which is to be passed by a three-fitths
majority, how many hours there should be.

| might add that before the licences that were recently granted, the licences in
existence under the old legislation contained conditions with respect to this kind of
broadcast. Those licences said, one and a half hours a day. As a result of the
negotiations that took place, when those new licences were being considered, that
one and half hours was reduced to one hour. | am very reliably advised that the
Government in fact, uses, in general about half hour. So | am sure when
negotiations are going to take place again the wily businessmen who own those
stations would point out to the Government that, in fact, you have been using only
half an hour and perhaps that is all you need.

The point is, this clause just says it must contain conditions. The conditions are
arrived at by negotiations between the Authority and the businessmen. | do not
think we need have any fear about them. With this explanation, | suggest that | am
sure hon. Members are ready to put this question to the vote.

Sen. Mark: Mr. Chairman, before we put the question to the vote, the
Minister indicated a short while ago—and | think it is our understanding as well—
that at the present time, the Government is allocated half an haaimon

Sen. Tiwary: One hour.

Sen. Mansoor:One hour, with the option of a further hour.
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Sen. Mark: Mr. Chairman, the fact is, the Government would require some
time, but the way this thing is stated here, it is very open, “the hours of supply of
telecommunications be reserved for Government's purposes.” The actual subclause
is not sufficiently clear to indicate whether it is half an hour or one hour per week.

Mr. Chairman: What the Minister is ;saying is that there is no need to put all
of that into the legislation. The legislation is going to be accompanied by an
affirmative resolution of Parliament regarding the regulations. There, in the
regulations, is the point at which timing on the licences is likely to come in. At any
rate, it is a matter, as the Minister is pointing out, that can be debated in
negotiations between the concessionaire and the Government or the Authority.
The fact that “hour” is used here, does not necessarily mean that the Government
must be granted more than one hour. “Hours” relates to timing. That could easily
have been the time of supply.

Sen. Mark: Mr. Chairman, how can you negotiate when part of the condition
to obtain a licence clearly points out that you have to allocate a certain amount of
hours. This is what Sen. Mansoor was saying, unless | am misinterpreting him. He
is saying that the licence that has been granted stipulates quite clearly that a certain
amount of hours are to be allocated to the Government. Now, what negotiations
would you have in that situation?

Mr. Chairman: It depends on how you draft the regulations. You can draft
the regulations to put a maximum time-limit on the time allocated to the
Government. Any concessionaire can then argue for a reduction on his licence of
that maximum time limit. | am onlyuggesting that is one way in which it can be
dealt with.

Sen. Spence, do you have any input?

Sen. Spencet am just wondering how we can achieve the objective of having
some public sector programming and safeguard against this abuse by Government.
It should not be outside of our wits to be able to achieve that position. | thought
perhaps we might think about it some more rather than rush into the voting.

Mr. Chairman: | suggest that the quality of the work done in framing the
regulations is your best protection.

Sen. Mansoor:Mr. Chairman, how are we sure the regulations are going to
deal with this matter? There is no requirement in this law that says there must be a
regulation with respect to the hours of supply.
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Mr. Chairman: Any Senator can alter this bill by adding a new clause?

Sen. Mansoor:l am saying you can have a very full set of regulations without
a regulation with respect to this.

Mr. Chairman: No. If you feel there should be one, you can propose that one
be introduced.

Sen. Mansoor:This is why | am saying it might be simpler in this clause to
say, subject to a maximum of 14 hours per week. Leave it like that. So that the
fears of Sen. Mark with respect to a complete monopolization of a station by
Government, would not take place.

2.30 p.m.

Sen. Broomesif honourable Members are suggesting that they should tie the
hands of the businessmen who own the stations, in other words, prevent them from
negotiating the best terms and we move it into the regulations which would be
made by the Authority, come through the Minister, to Parliament, passed here and
then handed back to the owners of the stations, then | am not inclined to agree
with that.

| am all for leaving them to negotiate because | think, that as time goes by,
they will be able to negotiate fewer and fewer hours per week. As | said before,
the reality now is that the Government is using about half of the seven hours per
week on most of the stations and if | were a businessman, when the time came for
me to negotiate my licence—Let me say this, the 23 licences that have been issued
are 15-year licences. | do not know how likely it is that we will issue more licences
for television stations in a hurry. Those are 15-year licences. So, largely we are
worrying here about negotiations that will take 15 years or so, and in the process
we have used up one hour on clause 21.

Now, | am not saying this to muzzle Senators or to terrorize them. | just bring
this fact to their attention and ask whether they consider that this is weighty
enough to have taken up the first hour of today's proceedings, especially against
the background of all the explanations that | have given. | would move that the
guestion be put at this time.

Sen. Mark: | would like to make a final point.

Mr. Chairman: One final point, then | would put the question. We have taken
far more time than | think we should have on this matter.
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Sen. Mark: Mr. Chairman, | would like to propose an amendment and | think
this could probably solve the matter:

“the hours of supply of the telecommunication service to be reserved for
government purposes as determined by the regulations approved by the
Parliament”.

| believe that would go a long way in avoidirjtnterruption] Yes, of course,
regulations are coming here. This is my suggestion in an effort tolavoid

Mr. Chairman: If you want to put an attachment to a regulation, it would be
necessary, only to state “as determined by the regulations” because regulations are
referred to in the bill.

Sen. Mark: Just repeat that, please.

Mr. Chairman: All you need add, is “as determined by the regulations”.
Sen. Mark: No problem.

Question put

The committee divided AYES 8 NOES 15
NOES:

Rambachan, Hon. Dr. S
Charles, Hon. H.
Hosein, F
Charles, Mrs. U.
Bhagan, N.
Rampersad, F.
Sampath, Dr. M.
Warner, C.
Wahab,.
Hannays, G.
Lequay, A.

Broomes, Hon. H.



18
Telecommunications Authority Bill Tuesday, August 13, 1991

Tiwary, Miss A.
Horne, Miss L.

Furness-Smith, G.
AYES:

Persad, Dr. P.

Mark, W.

Baksh, Mrs. S.

Moonan, M.

Belmosa, T.

Mansoor, M.

Mahabir-Wyatt, Mrs. D.

Paul, F.

Senators Spence, Deosaran and Father Joseph abstained.

Amendment negatived.

Mr. Chairman: We are in a situation in which the clause now stands, save for
that amendment and we should have just been taking a vote on the amended
clause. | want to point out that this normally should not happen. If you have an
amendment that has not been taken, before | put the entire clause to the vote, point
it out to me. | had missed the fact that you had an amendment for deletion. It is no
fault of yours, of course.

Clause 21, as amended, ordered to stand part of the bill.

Sen. Rampersad:Mr. Chairman, permit me to raise an issue outside of the
bill, please. Since we are in committee stage and the television cameras are not on,
those lights are fairly harsh on the eyes.

Mr. Chairman: They seem to have raised the tempo and the energy of the
Senators, so | thought about it and did not take them off; but maybe they have
raised the energy level too high. | would ask the Clerk to direct that the technicians
take them off.
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Clause 22.
Question proposed;hat clause 22 stand part of the bill.

Mr. Chairman: There are some proposals to an amendment to clause 22. Mr.
Minister, | suggest that before we deal with your amendment, we have a proposal
from Sen. Spence, not really for an amendment, but it is really for deletion of
clauses 22 and 23 and drafting of a new clause. The sense of Sen. Spence's clause,
in my interpretation, is different from the original clause or from your amendment,
so | would prefer to deal with Sen. Spence's position, on clause 22 only.

Sen. SpenceMy intention is not really to delete the existing clauses 22 and 23
but just to move them down in number. | do not know whether this means that
mine must be taken at the very end. They are two new clauses really. They are not
are to replace the existing 22 and 23, but everything has to be renumbered, after.

Mr. Chairman: Sen. Spence, in that case we will have to take them at the end
of our deliberations of the existing clauses.

Sen. BroomesMr. Chairman, | had some discussions with Sen. Spence before
on this proposed amendment for the insertion of two new clauses and we, on this
side, support the proposed amendment in principle.

Mr. Chairman: Are you supporting the proposal by Sen. Spence for insertion
of the new clause?

Sen BroomesYes, Mr. Chairman.

Mr. Chairman: Well, we can consider agreement in principle but we would
have to take them at the end of our deliberations on the other 80 clauses.

Sen. BroomesMr. Chairman, | support it as it is with one proposed change.

Mr. Chairman: Let us deal with that when we get to it, in due course. We
will deal with the present clause 22, as is. If we insert the new clause 22 we will
renumber the subsequent clauses.

Mr. Broomes: Mr. Chairman, | have an amendment to clause 22:

"A concessionaire shall adhere to the radio frequency assigned to the
telecommunications service that he operates and it is a condition of each
concession that the conessionaire shall so adhere."



20
Telecommunications Authority Bill Tuesday, August 13, 1991

Mr. Chairman: | take it that Senators have all read the Minister's proposal for
amendment. It is a wording change actually.

Question put and agreed to.

Clause 22, as amended ordered to stand part of the bill.

Clauses 23 and 24 ordered to stand part of the bill.
Clause 25

Question proposed;hat clause 25 stand part of the bill.

Mr. Chairman: Sen. Mark, you are asking that the whole clause be deleted.
Could you lead us in your thinking?

Sen. Mark: Mr. Chairman, we know for a fact that there companies that are
public and companies that are private. According to the Companies Act of
Trinidad and Tobago, when you are registered as a private company and not listed,
it is extremely difficult to have access to the balance sheets and profit and loss
accounts of such companies. | know for a fact that as a trade unionist, where we
negotiate with companies that are purely private, and you go to the Red House, to
the Registrar of Companies, to obtain copies of their balance SHesxtause they
may tell you that they are losing money and they cannot offer an inCrdzese
are privately listed companies, there are no accounts available there.

We are seeing where a new development is taking place, where for instance,
you grant a concession to a concessionaire and the Authority requires the
concessionaire to submit by June 30 of every year, all these accounts. The question
| am asking is, are we seeking to amend the Companies Ordinance here? | cannot
understand why you are going to have one law for those people who have
concessions, and persons who are in the country operating as purely private
companies. If you need to gain access to their books, you cannot gain access. This
is worrying to me. | find it a bit strange that the Government would seek to
introduce this element, conscious of the fact that in law, privately listed companies,
are not compelled to provide their profit and loss accounts and their balance sheets
to the Registrar of Companies.

2.40 p.m.

Sen. Lequay:Mr. Chairman, subject to what the legal people might say | think
that Sen. Mark is under a misapprehension. The Companies Act requires every
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private company to submit annually, what is called a Schedule in addition to their
balance sheets. If they do not submit it, they are in violation of the Act. This here is
not in contradiction to the Companies Ordinance, which you are claiming does not
require submission of the accounts. It does require the submission of the accounts.
What you are suggesting is that we continue to encourage them by omitting this.

Sen. Mark: Maybe | have misinterpreted the Act, but what | am saying from
my own experience, we have been told by the Registrar that under the Companies
Ordinance, there is no compulsion for a private company to submit their accounts
to the Registrar General. If | have misinterpreted it, then certainly, we have legal
people here who can guide me.

The point | am making is that from my interpretation, there appears to be some
contradiction where you are seeking to actually encourage those people who are
concessionaires, to submit their books to this Authority. | do not know what they
are going to do with those books, but they are compelled under law to submit their
books. On the other hand there are people who have private enterprises in this
country who do not submit their accounts to the Registrar General.

Mr. Chairman: We have two non-legal positions in conflict on what the Act
says. | do not want to get into a debate on the Act, but could we probably have the
benefit of the experience of Sen. Furness-Smith?

Sen. Furness-Smithi could be longer, but | hope Sen. Mark might accept my
guidance more readily than he would accept that of the hon. Minister. As he says
quite rightly, in a private company you do not have to expose to the public your
private accounts of your company nor, strange as it may seem, to the trade union
or even the labour movement. Maybe when the labour movement commands
control of the government of the country that could be changed. Until then, that
privilege is not extended.

This position here is somewhat different because here we have an independent
body and the Minister has made it clear that this is to be an independent body and
it is giving these concessions. It seems essential that it should be able to have some
idea of how concessionaires are doing financially. That information will be
available to the Authority, not to the public.

In my view, it seems that the Authority will have proper use for that
information to know how the people are doing, whether they should put the price
up of concessions or not. That is something they need to know. What Sen. Mark
said is quite correct but the analogy is not appropriate. | would ask him to
reconsider this.
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Sen. Mark: Just for the records, | would like to correct the hon. Senator.
Under the Trade Union's Ordinance, trade unions are compelled by law to submit
their books to an auditor appointed by the Government. Those accounts are
thoroughly examined and submitted to the Registrar of Trade Unions in Trinidad
and Tobago.

Mr. Chairman: That is another matter. Let us get back to clause 25 please.
Mr. Minister, how do you stand on clause 257

Sen. BroomesThis is a very simple provision. Based on the British precedent,
the licence fee has a direct relationship to gross turnover of these concessionaires.
Unless we have these audited accounts, we would not know what licence fee to
charge. | think this is clear to most of the hon. Members present. | move that the
guestion be now put.

Sen. Mansoor:If | may, | wish to support the position that the financial
statements be made available to the Authority. Can the Minister point me to where
in the bill there is a requirement that directors release the information to other
people? | think | saw a provision for that. Is there such a provision?

Sen. BroomesThere is only a normal obligation to act in good faith. There is
no specific provision, as | recall it, in respect of secrecy. It is the usual director's
obligation. There is no more specific in the bill.

Sen. Furness-Smith:l have an amendment in respect of secrecy. | put it
forward in the context of the questions raised about the secret codes. It seemed to
me that we needed to have some kind of sanction there. It seems to me that this is
another matter to which that clause should refer.

Mr. Chairman: Shall we deal with it when we get to it? | suppose Sen.
Mansoor, that can be taken care of.

Question put and negatived.
Clause 25 ordered to stand part of the bill.
Clause 26.
Question proposed;hat clause 26 stand part of the bill.

Dr. Persad: Mr. Chairman, just a quick question to the Minister. | have no
problem with the clause itself, but why is it necessary for the Minister—why can
the Authority itself not direct the person to desist?
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Mr. Chairman: We are open for debate, but | would have preferred to
continue to proceed as we had been doing yesterday. Let us deal with those who
have offered amendments.

Sen. Mansoor, you have an amendment.
Sen. SpenceMr. Chairman, | withdraw my amendment.

Sen. Mansoor:My amendment basically seeks to force the Minister to follow
some sort of protocol before he seeks to take someone off the air. The suggestion
| had was that he should go to the court; because what we have right now is the
director can go to the Minister and by-pass the board of the Authority, because
there is no requirement in there that the director has to get the approval of his
board, who are in fact the custodians of all these. It just seems to be a very short
process. The director goes to the Minister. The Minister says stop broadcasting. |
do not know whether going to court is the way. | am not an attorney so | am
seeking Sen. Furness-Smith's help.

Sen. Furness-SmithThe trouble with this is that you might want to act right
away. We had an unfortunate experience of suddenly watching an unscheduled
programme last July. Obviously, in these matters, one might have to move rather
quickly.

2.50 p.m.

Sen. Mansoor:l think that Sen. Furness-Smith will agree that no Minister was
able to stop that.

Sen. Furness-Smith:But it was an illustration of the unfortunate things that
could happen and | certainly hope it will not happen again. But one needs the
Minister. If you are placing a government in charge, it must be able to deal with
that kind of situation.with the maximum powers needed.

Mr. Chairman: Sen. Mansoor, let me probably extend myself beyond my
normal limits. You are proposing that in any case where the Authority feels that
the telecommunications service is being abused

Sen. Mansoor:This is what the director feels, not the Authority.

Mr. Chairman: If the director feels that the service is being abused, he will go
to the Minister, and the Minister, if he wants to shut the service down, will go to
court. The bill beyond 26 goes to 27 and 28 and, obviously, while we are not yet
there, you are aware that clauses 27 and 28 do the reverse.
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Sen. Mansoor:Yes, he does have some recourse after he has been taken off
the air.

Mr. Chairman: Yes. How strong are you on your position in the amendment,
having regard to 27 and 28?

Sen. Mansoor: When | drafted it in a bit of haste, | was strong on it, but
senior counsel here tells me that perhaps it should remain. But | really feel that the
board of the Authority, should be involved in this because they are the custodians
of the administration of this Act. | think that it really negates all that we have done.
If we said that we have put this independent Authority to preside over this matter
and in a matter as important as taking someone off the air you leave it to the
deliberations of the director and the Minister, it does seem that you are really
taking away with the other hand what you have given with one. So | am
suggesting that we should have, either that you go to the court, which may be a
very cumbersome procedure, or alternatively that you should have the board of the
Authority involved in this.

Mr. Chairman: There are two routes that are available to you, then. The
director can go to the board because hexi®fficio a member of the board and
then the board can go to the Minister. Or if you are proposing—I take it that you
are proposing—that the director should have no such power but that power should
reside in the board, in which case the board will have to inform the Minister and
convene a special meeting.

Sen. Mansoor:Yes.

Sen. Spencel take it that Sen. Furness-Smith thought that the intent of my
amendment was to treat the situation as a security emergency and, therefore, |
suggest.it. | would do it because the Minister, in fact, had made a proposed
amendment, which, in part, met the point | was trying to make, that is, it said
"believed" rather than "suspect”, so he took Sen. Alexander's point into account.
He also said "may" instead of "shall* because the original wording did not leave the
Minister with any discretion. Now | withdrew because | assumed that the Minister,
having seen that amendment and not accepting it, had deduced that the Minister
responsible would in fact consult with the security forces, if it were a security
matter, and whether one should force him in the Act to have to do so. | would
assume that if it is a security matter he would have to consult.
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Now, | do not think if you are dealing with a security matter there would be
always the time to consult with the Authority, and this is why | think it has to be
the director reporting to some Government security agency, in this case, the
Minister. Now, whether it should be the Minister responsible for
telecommunications or the Minister of Security, is something that perhaps we
might consider. It would seem to me the Minister who is responsible for National
Security should be the one, because in practice, what | imagine would be
happening is that the technicians in the telecommunications system are going to be
in direct touch with the security forces, long before there is time for the director to
report to the Minister. | would assume that somebody who is listening in would
have telephoned to the police and said “you know, this is going on.” In practice, |
would imagine that is what would happen.

Just one further point. Could we perhaps consider a time limit? That is if the
shut down occurs for a month and then the matter comes up for automatic review,
rather than having to go to the court.

Sen. Furness-Smith:One understands the concerns in the interest of the
liberty of the subject, but particularly having regard to our recent history, which is
to come first, our whole existence and liberties or our rights and privileges under
our Constitution? The first thing that must come is the Government's responsibility
to maintain law and order and security. That is absolutely paramount. On a point
like this, with due respect, we must concede to the Minister. If the Minister makes
a bad decision, like every other bad or indifferent decision, he has to answer for it
and that is some thing. So my answer to Sen. Mansoor perhaps is, that, although |
see his logic for putting an independent Authority in charge, it is inconsistent to
have the director report directly to the Minister. But maybe he is reconsidering his
vote on that other point and that is, maybe we should not have an independent
body, but I would not go into that. But on this point it is absolutely vital that we
accede to the hon. Minister's position.

Sen. Mansoor: Then again, Mr. Chairman, if | may depart from learned
counsel's view on this matter. If it is the Government's position that independence
is the very key to administration of this industry, it seems crazy, inconsistent at this
stage, that in the most important matter that this Authority should deliberate on,
we are abandoning that matter to the discretion of a director and a minister who
can hold up in a room in a hotel and deal with this matter. You are bypassing the
Authority which you have spent all these pages of legislation setting up.
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Mr. Chairman: | think you are agreeing entirely with Sen. Furness-Smith.
Sen. Mansoor:No, | am not.

Mr. Chairman: No, you are agreeing with Sen. Furness-Smith in the sense
that yes, you are bypassing that Authority in an emergency.

Sen. Mansoor: Yes, and | am saying that Sen. Furness-Smith is on to the
President and the Minister as to who should be responsible for this thing. | am
saying that the Government has made a strategic decision, that an independent
body is going to preside over this industry and it is inconsistent to just abandon
that position at this stage.

Sen. Tiwary: | just want to point out to Sen. Mansoor that the Minister's
proposed amendment really deals primarily with cases of national security, because
he says, in circumstances, for the purposes

"(@) which are dangerous to the security..."
(b) disrupt a telecommunication service on land or on board, any ship,
(c) causes interference to any telecommmunication service established in
respect of natural disasters and emergencies."

| want to support Sen. Furness-Smith, that one has to decide where our
priorities lie in cases of emergency. When it is a question of national security,
emergency or disaster, as the case may be, | feel that we ought to defer and allow
the Minister to have that discretion in these particular circumstances.

3.00 p.m.

Sen. Mansoor: Are you prepared to leave “only in times stated in the
emergency.”?

Mr. Chairman: That is what the Minister's amendment reads.

Sen. Tiwary: That is what his amendment reads.

Sen. Mansoor:All of them are not to do with the state of emergency.

Sen. Tiwary: Certainly (a) and (c). If you tie in (b) with that because you are
saying:

Where the Director has reasonable grounds for believing that a person is using

the service for purposes that,

(@) are dangerous...

(b) disrupt telecommunication service; or

(©) cause interference...in respect of natural disasters and emergencies...”
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| am saying, especially where it is a question of the security of the nation, we
ought to defer to the Minister in those circumstances.

Dr. Deosaran: Mr. chairman, this is one of the most troublesome provisions of
the bill for reasons stated by Sen. Mansoor. | myself was of deep concern up to the
point where | saw the hon. Minister's amendment. | think this deals with a specific
case as Sen. Tiwary has pointed out, “for purposes dangerous to the dangerous of
the State,” and | think with the amendments submitted by the Hon. Minister, |
understand the intent of the provision. | support in the circumstances, the
Minister’'s amendment.

If I might add one more point, | think Sen. Mansoors’ concern is with
seemingly subverting the independence of the authority, having given the authority
all these powers. Most of these provisions have to do with the instance of balance.
where would you throw the balance? | am willing to take away that prerogative
from the authority and given it directly to the director through the Minister as
stated in his amendment and under these very specific conditions.

Mr. Chairman: Before we continue the discussion, | want to direct senators
to take a look at the Minister’'s proposals because many of the arguments that are
coming out seem to express some reservation about these broad powers as
expressed in the original clause. Now the Minister's amendment is specifying
thereto particular areas in which this power can be exercised and | wonder whether
that will not satisfy and allay the fears of those who are expressing some concern
about the original clause.

Sen. Mark: Mr. Chairman, the Minister's amendment is even worse than what
is proposed in this particular clause.

The Minister is saying in his amendment, “Where the Director has reasonable
grounds for believing...” We move from the position for reasonable grounds for
suspecting to, “reasonable grounds for believing...” In legal language what does
that mean? What does that connote? when you say, for instance, “If the Director
believes” as opposed to saying, “If the Director has reasonable grounds for
suspecting,” that is a departure. | am saying that this amendment is even worse.

Mr. Chairman: Is it not even more demanding on the Director to have
grounds for believing rather than suspecting? Suspicion is an emotional thing. If he
believes, that belief must be supported by evidence. In other words, the weight is
now being put on the director if he is called upon to produce evidence that led to
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that belief rather than just a suspicion. | saw a man walking in a particular way and

| suspected that he may have had some intention of disrupting a telecommunication
service. But if he says, “I believe that he had. | have been informed by Sen. Mark,

or whoever”.

Sen. Broomes:When | was winding up the debate— and | want to be very
brief because at the end of what | am going to say, | am going to ask that the
guestion be put—I quoted from the British legislation and it is clear to me, not
only from this intervention but from interventions yesterday that Sen. Mark either
was not listening to my winding up argument and, of course, perhaps he may have
reasons; or he did not understand what | was saying.

| quoted from the British legislation to show that where the Secretary of State
determines, or the Director determines that national security is involved all his
obligations under the legislation cease until he takes care of that national security
matter. Further, every person whom he directs to do not to do anything— that is
what the legislation says— witlease to do that thing,illobey him and every
such person whom he tells not to disclose what he has told them or what they have
told hi, must obey him, including courts. Now, that is the British legislation. Our
legislation is nothing compared to that. It is extremely mild, indeed.

The second point is, too often here we talk about a minister as a person. A
minister is not a person. A minister is an institution. It is not a person. That is why
| do not like Sen. Mark to refer to me as “you” because it is not a person. When
you say the Minister will do something, imagine if you were an economist at the
university and they make you Minister of National Security or Minister responsible
for telecommunications and the director tells you to stop somebody from doing
something, you do not have to write into legislation that he is going to consult
with the security forces. What does he know? The Director comes up and tells me
stop something and | jump and stop. | am not a crazy person. | am an institution.
The Minister is an institution. He is required to do the necessary consultations,
otherwise the Prime Minister will fore him before the electorate gets a chance to
do so.

Mr. Chairman, following up on these pedagogic utterances of mine, | ask that
the question be put.

Sen. Mark: No, Mr. chairman, is this fascism here? what is going on? | have
an amendment. | have not had a chance to promote my position. The Minister is
proposing that the question be put.
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Mr. Chairman: Sen Mark, you have proposed a deletion of the clause.
Sen. Mark: | have not had a chance to advance my arguments for it.
Mr. Chairman: 1 think you have.
No, | have not.
Mr. Chairman: | judge that you have and | so rule.
Question, on amendment. [Sen. Mark] and [Sen. Mansoor] put and negatived.
Question on amendment [Hon. Broomes] put and agreed to.
Clause 26, as amended, ordered to stand part of the bill.
Clause 27.
Question proposedhat clause 27 ordered to stand part of the bill.

Mr. Chairman: Sen. Mark, you have a proposal for deletion so too Sen.
Mansoor.

Sen. Mansoor:Having regard to the fact that my first amendment was thrown
out, | withdraw the amendment.

Amendment withdrawn.

Sen. Mark: Mr. chairman, given the approach that is being taken to this
exercise here, fundamentally to the amendment before, it would have carried
logically into clauses 27 and 28. Having regard to the haste in which we are
proceeding in this particular matter—

Mr. Chairman: | would prefer that you not make reference to the haste with
which the House is proceeding. The House is proceeding as the chairman directs
as he is entitled to under the Standing Orders.

Sen. Mark: Mr. Chairman, in the circumstances having regard to clause 26
being rejected in terms of our amendment, It is with deep regret that | withdraw
amendments to clauses 27 and 28.

Amendment withdrawn.
Clause 27 ordered to stand part of the bill.
Clause 28.

Question proposedhat clause 28 stand part of the bill.
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Mr. Chairman: There are proposals for deletion by Sen. Mansoor who has
withdrawn, Sen. Mark who has withdrawn and Sen. Deosaran who proposed twice
apparently. Have you withdrawn Sen. Deosaran? You had proposed the deletion
of clause 28 on two separate presentations.

Dr. Deosaran: | am withdrawing.

Sen. Spenceburing the debate, | had the impression that Sen. Alexander was
putting forward the view, | may be wrong, that clause 28 did not require the
Minister to disclose his grounds to the court. Could | ask the legal people amongst
us to express an opinion as to whether the wording means that the Minister would
disclose the grounds in private to the court and then the court will rule? Is it
obligatory on him to disclose it in private, or does the way it read mean that he can
refuse to disclose it the court and the court has to rule without having access to the
material?

Sen. Tiwary: One really has to look at the actual clause in itself and it says:

“Where on an appeal against a direction made by the Minister under section
26, the Minister certifies that in his opinion it is contrary to public order, public
safety or national defence to disclose the grounds for suspecting that the
appellant was using the means of telecommunication of which he was deprived
for purposes dangerous to the security of the State, then...”

and the important words are:

“unless the High Court or the Court of Appeal, as the case may be, thinks fit to
order otherwise, the Minister is presumed to have had reasonable grounds for
SO suspecting.”

It is my view that the court itself having heard the arguments would be in a
position to decide whether it will ask the Minister to make a declaration or to give
any other directions regarding the matter. But it really is left entirely up to the
court.

Sen. SpenceSo the court may, in fact, be making the ruling without having
seen the evidence. | am asking if that is how it pertains.

Sen. Tiwary: If you look at clause 27, it says,

“A person aggrieved by a direction of the Minister given under section 26 may
appeal to a Judge of the High court and thence to the Court of Appeal.”
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Therefore, one presumes that only is the aggrieved person represented but so
will the Minister be represented and both parties will advance their arguments
before the High court and clause 28 is very clear that, “unless the High Court or
the Court of Appeal, as the case may be, thinks fit to order otherwise...”So really it
is intended here that the court should have the power to decide what information
must be required by either party.

Sen. Spencet am asking a very simple question. | find it very difficult to get
the answer. does the court make that decision in the absence of having seen or
read the evidence? That is all | am asking. | think it makes a big difference.

Mr. Chairman: | think the Member has answered.

Sen. Spencelf you are putting it in such a way that the Minister may refuse to
divulge to the court, not to the public, or he certifies that it should not be divulged
to the judge, that is a different thing to if he is required to divulge it to the judge
and then the judge makes the decision having seen it. no, | do not think this should
be made public. They are two different things completely. All I am asking of the
legal people present, which one is it saying? am | being told that it is saying that he
does not have to divulge it in private tot he judge and the judge then makes the
decision? That is all I am asking.

Mr. Chairman: The text of the last question seems to be related to whether
such disclosure is made in private or not, in the court. That is one of your
concerns.

Sen. SpenceWhat | am concerned with is simply this. | do not see how a
judge can make a decision that a matter is to be disclosed or not disclosed unless
he has seen it.

Mr. Chairman: The evidence is presented.

Sen. SpenceThat is commonsense. | would assume that the procedure should
be that a Minister goes in confidential chambers, or whatever it is, and says—I do
not know how these things work legally, but | assume without anybody else
present and says to the judge. “Look these are the grounds; this is why | cannot
disclose it.” And the judge says, “yes, that is certainly the case, #lanbtwforce
you to disclose it” otherwise, the judge is having to make that decision without
knowing what he is disclosing or not. Suppose he discloses it and, in fact, it is the
case that it should not have been disclosed and the state is out at risk?
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It seems to me perfectly clear that if you are asking a man or a woman to make
a decision whether it should be disclosed or not, that they must know what they
are going to disclose. If the legislation is asking a judge to make that decision
without having seen it, | do not think we should pass that sort of legislation.

What we should say is, however it is to be worded legally, the Minister must
go in private to the judge and disclose it and then the judge says” yes, you are
perfectly right.” This is absolutely at risk to the state. | must not be disclosed or
the reverse.

Sen. BroomesMr. Chairman, | referred to the common law which has
developed the concept of public interest immunity. | referred to it in my winding
up here. | read from an authoritative text about it and | sad that this is in effect
public interest immunity. | also said that what happens in the common law—I have
never seen the expression “in private” in any legislation and it happens here
everyday. The judge asks one party to see him in his chambers. That is in private.

Now, a judge has to act judicially. If Sen. Spence should put himself in the
place of a judge and if he assumes that the judge is as inteligent as he is, and if he
assumes that the judge sees this and he has to ack in accordance with it, he
willinevitably come to the conclusion that the least tlagg would do is say to the
Minister “please come to my chambers and let me hear what this is.” otherwise, he
is not in a position to act judicially and if he just makes a decision like that, then he
iS not acting as a judge. Of course, a judge is entitled to take judicial notice of
some things.

For example, if a man is on television with guns saying certain things, the
judge may think that there is no need to ask the Minister to come into his
chambers. He may think he can taken judicial notice of the fact that this man is on
television with these guns. We must not put in here that he must call the Minister
in private to talk then. We must say, as we have said here, “unless the court thinks
fit to order otherwise”. And the courts will not think fit to order otherwise unless
there is some evidence, whether something he as taken judicial notice of or what
he has heard from the Minister in private. If he does not act on the basis of
anything., then he is not acting as a court. He is responding as an ordinary human
being.

Sen. SpenceMr. Chairman, | understand the Minister’s explanation.

Sen. Broomes:And if | may say so, this is the way that this has to be
expressed and it amply takes care of all the concerns.
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Sen. SpenceWhat worries me is that | did not get that explanation from Sen.
Tiwary who is also a lawyer. This is what as a layman created the problem,
because it seems to be a difference of opinion amongst the lawyers as to whether,
in fact, the procedure is as the Minister outlined. If it is so, then | do not have a
problem, but | did not get that response from Sen. Tiwary. Perhaps who is also a
lawyer. This is what as a layman creates the problem, because it seems to be a
difference of opinion amongst the lawyers as to whether, in fact, the procedure is
as the Minister outlined. If it is so, then | do not have a problem, but | did not get
that response from Sen. Tiwary. Perhaps Sen. Furness-smith might express a third
legal opinion.

Mr. Chairman: Let me make a point here. There is no proposal for
amendment of clause 28 before me. | have allowed Sen. Spence to ask a question
of the Minister for his own edification and | have allowed some time for the
Minister to explain. I am hearing the Minister's explanation for the second time
because | do recall hearing virtually the same words used by the Minister during
his winding up. However, | think it is an important consideration and | have
allowed this privilege. But | am not going to allow a debate on his particular point.

Sen. SpenceWould you invite Sen. Furness-smith to express an opinion?
Mr. Chairman: Not really.

Sen. Sepence: Through you, | am inviting Sen. Furness-smith if you would
allow it.

Mr. Chairman: Not really. You are entitled to ask Sen. Furness-smith at any
time.

Sen. Spencelf you would allow it because | do not want to go against your
ruling that we should not have a debate.

Mr. Chairman: | am concerned about moving on a little more quickly with
the process.

Sen. Horne: The way it is worded and the xplanations we have been given, it
would appear then inthe long run, the judge knows what th problem is, but the
man himself who is condemned, does not really know. You see what | mean. If the
judge gets some information | chambers as to what really the situationis, it is of
such a nature that he does not really divulge to he complainant. so the complainant
gets the hard end of the stick. He loses the case without really knowing what is the
reason.
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Mr. Chairman: Sen. Horne, if you refer tBlansard you will recognize that
someone on the Opposition or the Independent bench had asked precisely that
guestion of the Minister while he was winding up and the Minister took time to
explain the concern that you have just expressedHirisard.

Sen. Tiwary: Mr. Chairman, before the question is put, if one remembers the
amendment to clause 26 and based upon Sen. alexander’s argument where the
word “suspect” was criticized and we introduced “for so believing,” in lines 4 and
10 of clause 28 the word “suspecting” should be changed and replaced by
“believing” so:

“...public safety or national defence to disclose the grounds for believing that
the appellant was using... the Minister is presumed to have reasonable grounds
for so believing”.

So the propose amendment is that the word “suspecting” in lines 4 and 10 of
clause 28, be replaced by “believing”. It is pursuant to that we are now asking for
it to be consistent to 28.

Mr. Chairman: Is that approved by the House?
Sen. Mark: On what, Sir?

Mr. Chairman: The Member is saying that the Minister in his amendment to
clause 26 changed the word “suspecting” at the beginning of line 2 to “believing”.
And in order to be consistent, it is proposed that the word “suspecting” at the end
of the line 4 and at the end of that clause should be changed to “believing”.

Sen. Mark: As | indicated, Mr. Chairman, we are not in support of that term.
We made that very clear.

Mr. Chairman: Yes, but similarly as you have objecte in clause 26.
Question put and agreed to.
Clause 28, as amended, ordered to stand part of the bill.
Clause 29.
Question proposedhat clause 29 stand part of the bill.
Mr. Chairman: Do we have any proposed amendment to clause 297?

Mr. Broomes: Mr. Chairman, | have one. It is a mere drafting change. It is to
delete in subclause (3) the words “the provisions of’” which we consider to be
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unnecessary and substitute for the word “Authority” at the end of subclause (3) the
word “Minister”.

Mr. Chairman: | hear no dissenting voice
Sen. Furness-Smithi withdraw my amendment.
Amendment withdrawn [Sen. Furness-Smith]

Sen. Mark: Mr. Chairman, on the one hand the Minister is attempting to
ensure that there is autonomy in the operations of this particular “Authority”. and
on the other hand, the Minister is attempting to dilute the very autonomy that he is
attempting to promote. Now, | was not too clear for the rationale. What is the real
rationale for removing “Authority” and replacing it by the word “Minister”. | do
not know if you can provide us with some clarification.

Sen. Broomes:One of the things | said, Mr. Chairman, in my winding up, is
that one has to face the problem, the dilemmas involved, except that this one is not
really a dilemma at all. There are many dilemmas we have to fact in balancing in a
bill. There are many dilemmas we have to fact in balancing in a bill like this. 1
cannot present hon. Members with black and white. There are so many greys. |
have to choose the shades of grey that | present to Hon. Members and then | can
listen to cogent arguments as to why | should choose another shade of grey. But
then first there has to be a realization that it is shade of grey we are looking for and
then you can present arguments for one shade or another. But hat is in respect of
dilemmas.

In this case, Mr. Chairman, there is no dilemma. We are talking about
government telegrams. It is very specific and if it is government telegrams, it seems
reasonable clear that it should be the Minister. This is the reason for the change
and | am sorry if it upsets the Hon. Senator. It seems clear to me and we stand by
it for those reasons.

3.30 p.m.

It is very specific and if it is this Government telegrams, it seems reasonably
clear that it should be the Minister. So this is the reason for the change and | am
sorry if it upsets the Hon. Member but it seems clear to me and we stand by it for
those reasons.

Sen. Mark: We are talking about an ordinary situation here. We are not
talking about an emergency. | do not understand, for instance, why the
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concessionaire of a telecommunications service would have to give priority to
Government telegrams and facsimile messages over other telegrams and facsimile
messages, and to Government telephone calls over other telephone calls when
priority is requested. Now what | am asking here is, this is not an ordinary or
extraordinary situation. It is not a state of emergency. What is the basis of the
Minister coming into this picture?

Sen. BroomesSen. Mark, if you look at subclauses (1) and (2), subclause (3)
relates to both (1) and (2) and (1) in particular spells out the conditions under
which—and relates to 3—and determines the condition under which the
Government would want to use such a concession. Is it clearer now?

Question put and agreed to.
Clause 29as amended ,ordered to stand part of the bill.

Clause 30.
Question proposedrhat clause 30 stand part of the BiIll.
Chairman: Sen. Mark, do you have a proposal for amendment?
Sen. Mark: | do not have anything for clause 30.

Mr. Chairman: Yes, you have to delete the word “not” in line 2. Are you
withdrawing Sen. Mark? You did not seem to feel very strongly about it.

Sen. Mark: Yes, we want to get some clarification here, Mr. Chairman.

Mr. Chairman: Mr. Minister, Sen. Mark is asking for some clarification on
clause 30. His proposal is that the word “not” should be deleted which would
change entirely the liability of the concessionaire.

Sen. Broomes:Mr. Chairman, | believe when | was discussing this with
advisors the parallel they drew to my attention was the cancellation of airline
flights. They pointed out that if airlines were liable merely for a delay of one hour
in every flight and every businessman could prove how much loss he suffered as a
result of that one-hour delay, the world would have no airplanes flying.

Similarly, if TSTT for example, every time there is a wind, a storm or heavy
rains and your telephone goes down for two hours, and you are going to make a
call to Miami and make a deal for a $2 million, if they had to pay for that every
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time, you will not be able to have a telephone service. It is that kind of situation
that this clause is intended to deal with.

Mr. Chairman: Sen. Deosaran does that satisfy you?

Dr. Deosaran: For my own assurance, could the Minister say whether this
concept of damage exclude damage to people’s reputation and character in terms
of broadcasting material as well? Or, is it confined only to physical elements?

Sen. Broomes:Mr. Chairman, the word “only” in the last line, means that it
covers only the sort of thing that | have just described.

Dr. Deosaran: | just want the assurance. | am not saying anything further.
Thank you Sir.

Question put and agreed to.
Clause 30 ordered to stand part of the bill.
Clause 31.
Question proposed;hat clause 31 stand part of the bill.

Sen. Broomes:Mr. Chairman, | propose that suclause (3) be substituted by
the following:

"Where the Director requires a code to be deposited in accordance with
subsection (2), the Director shall, prior to the code being sealed and deposited,
authenticate the code.”

| took into account fears expressed during the debate. | believe that Hon.
Members probably interpreted subclause (2) notwithstanding the use of the word
“‘may”, to mean that every time a person is given permission to use a code or
secret language, that the director would have to ask them to deposit the code. But
this is not my understanding of it. It is in order to use a code you must get
permission, and the director “may” and | think during the winding up | mentioned
that perhaps if it were a certain bank that has been in the news recently, the
director may consider that he wants the code deposited. Whereas if it is another
large bank that we have here and in whose management we have some confidence,
he may not require that the code be deposited.

So this subclause (2) merely enables the director to ask that the code be
deposited. So by rephrasing subclause (3), it helps by saying “Where the Director
requires a code.” it shows quite clearly that he does not have to require it each
time. Secondly, it places the respoilitypbfor the code that has been deposited
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with the director instead, of subclause (3) that now exists, directing him to appoint
some other officer. Of course, even so, he could have appointed himself, | suspect.
But, we thought that by rephrasing it in this manner, we would do two things. We
would draw attention to “may” in line 4 of subclause (2) and the language here,
“Where the Director requires”, would show that he does not have to require.
Thirdly, it would put the responsibility for the safe-keeping of the code on the
director rather than some other officer appointed by him.

Sen. Furness-Smith: Could the Hon. Minister explain the word
“authenticate”? | am confused by this word. What does it mean? What is he to do
with it?

Sen. BroomesWell, | suspect there will be a little demonstration of how the
codes work, not with any particular message, but just a little demonstration of how
it works.

Sen. Furness-Smith:l am just wondering whether the language achieved is
whatever it is that is being used.

Sen. Mark: Mr. Chairman, | myself am not too clear on the term
“authenticate”.

Sen. Broomes:Mr. Chairman, my understanding is that if you deposit a code
and something happens and the director has to open the code for some reason, if
he has not learnt how to use it, it is quite useless to him. There will be some
demonstration before it is sealed of, how it is used.

Mr. Chairman: Sen. Mark, what is your position? Because during the second
reading of the bill you had expressed a different kind of concern. | am referring to
you because you have asked for deletion.

Sen. Mark: Mr. Chairman, we felt that the director is being given too much
power. We know for a fact that if you are talking about national security—it will
be necessary from time to time for the Government or the agency concerned to
probably view these things or review them. You see, the fear that we have is that
you have a director whom we have to assume is going to be honest and who
would not use his position to actually leak information.

We are talking about codes that may involve transactions, business secrets as
the case may be, and you have this person who is the director actually
authenticating. Now, it is a bit fearful that what could probably take place, because
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too much power is being placed in the hands of one man. The problem here is that
we live in a society which is largely corrupt and we know for a fact that people can
actually use their positions in order to advance their own personal self-interest.

3.40 p.m.

Mr. Chairman: If | may interrupt you, Sen. Mark, you have got to the point
at which you did during your presentation at the second reading of the bill. On
both occasions, then and now, your concern is not apparently with authentication
as described by the Minister. Your concern is with security.

Sen. Mark: Yes, security. The word "authenticate" is one that the Minister has
introduced here. | myself am not too clear on what is attempted here by the word
"authenticate". The major aspect of my concern, based on the proposal advanced
for deletion, is the authority and power that is going to be vested in one person to
deal with all these secret codes that may involve all sorts of secrets—this one
person having all this information.

Mr. Chairman: But you had sought to deal with that by asking that the entire
clause be deleted. Your concerns now seem to be narrowing to the extent that you
may not wish to delete the entire clause. Based on what you have just said, you
seem to be moving into a direction of amending the clause. The Minister's use of
the word "authentication” does not satisfy you in terms of the security
requirements you would like to see put into the bill. Do you want to address that?

Sen. Mark: | am looking for the word, but | do not like the word
"authenticate" here. | do not have one at the moment but this one is giving me
some trouble.

Sen. Furness-Smith:Could | ask, Sir? | find it very difficult but | think it
deals with technical matters which | do not think any of us really know.

Mr. Chairman: We have a technical person.

Sen. Furness-Smithl hope he can help us but he is keeping remarkably quiet
this afternoon. These codes, | gather, are private codes which banks or people may
use. There is, apparently, a security risk in the sense that a private bank code could
be used to transmit revolutionary messages through that private code and,
therefore the authorities need that code to be deposited before it could be used. So
that if a question comes up, somebody can find out what is being said. Have | got
it right? If that is so, | do not think this protects the public at all.
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Sen. Broomes:Mr. Chairman, | am not sure of the extent to which the
protection can be made secure. | do not know how far we can go if people are
using machines and so on. There is nothing you can do if you are using fax and you
do not know. But, if somebody who has not been authorized to use a code is
found to be using a code, then you can protect the public. Like any other crime, if
you do not find out, you cannot do anything. One has to create the requirement
under the law and the offence, so if it is done, you have a legal basis for dealing
with it. I do not know if any provisions can be put in to ensure that it is not done at
all.

Secondly, | want to emphasize that this does not say that every time permission
is given for the use a code, that the code has to be deposited. This is why | keep
referring to a certain bank. You must get the permission of the director to use the
code. It does not automatically mean that you have to deposit the code. The
director may require you to deposit the code. The director, presumably, may have
some reason in certain cases and | think this is as far as we can go.

Sen. Furness-Smith:ls it the public security or is it some technical reason
which is within the whole province of the Authority? If it is a matter of public
security and something vital can come up in which a code is being abused, | do not
see what provision we are trying to make here, let alone actually making. It just
worries me. | can well understand it could be vital for the state to have somebody
who could get into that code and find out what is being said subject to safeguards.
| do not see it here.

The director, as the Minister stated, is supposed to understand it. That is what
"authenticated" apparently means, which | do not think it does. He is to understand
it so that if he goes into it he can interpret it. But then, the director may be moved.
He may not be the same director; he may retire or resign and the public interest
would not being protected. | am concerned at what exact advice the Minister is
getting.

Sen. Broomes: see two points. | will expect that authentication would be a
demonstration on paper or some such thing. And | wil expect that the
demonstration or authentication would be sealed together with the codes. It cannot
stay in the head of the director. It ought not to be there in the first place. He
merely has to see a demonstration, which hopefully he will immediately forget and
that is sealed with the code. That is what | will expect to happen, otherwise it
would not make much sense.
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Dr. Persad: Mr. Chairman, if | may, | am not a cartologist, but nevertheless
the question arises—it is the same concerns | have as Sen. Furness-Smith—one
assumes the reason you want to have the codes deposited with you, is that if there
is some security breach youllvbe able to act upon it. If that is the case, then
surely, it calls for some sort of monitoring. There is no provision here for
monitoring of the transmission whether it is legal or not. The second thing is that
normally when you transmit these codes, you have electronic devices that do the
scrambling and unscrambling.

So in terms of authentication, | do not know what that means. | am not too
sure if | am a businessman and | am transmitting; | buy an electronic scrambler or
unscrambler and | give my colleague, why should | give it to you? Are you not
infringing upon a person's constitutional rights to practise his business as he sees
fit? This opens more cans of worms than it actually solves.

Sen. Broomes:Mr. Chairman, may | draw your attention to the fact that
clause 31(2) deals with telegrams and facsimile messages. That is the first point.
The second point is, it may not be a national security matter. It may be money-
laundering or that sort of thing. There may be a court case in progress, or
contemplated, under some law relating to, say, money-laundering where the state
would then have the right to put certain evidence before the court, and this may
then become very relevant. That is how it is. But | am not sure what are the
specific concerns, except for Sen. Furness-Smith.

Sen. Furness-Smith:The hon. Minister has suggested that there would be
some kind of key to the code. | can understand that. Then he suggested to us that
the director would have to understand the key—I can understand that—so that the
director sees whether this key which is deposited with the code is, in fact, a proper
key.

3.50 p.m.

| repeat again, | have grave misgivings because | am not a technical man but |
can understand this concept of a key. Any code should have a key which would
enable an outside person to break it; and it is very important that it be sealed. If
that is correct, if that is what we are really talking about here—and | presume the
Government is practising this now—the Prime Minister's office is dealing with
these codes in some way so they ought to know. | am suggesting that what we
might need to do is to add “to deposit with him the sealed codes with the key
thereto” at the bottom of subclause (2).
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Then in subclause (3), “authenticate the code and the adequacy of the key
thereto”. That | can understand. Whether | am talking nonsense or not, | do not
know because | am not a code man.

Sen. SpenceCan | ask two questions? One is—and | am afraid this might be
quite in ignorance—but my understanding is that you can now get devices that will
scramble your telephone conversations and then unscramble it at the other end. If
this is correct, would these devices also have to be deposited? Because this is in
effect a code. It will be an electronic scrambler and an unscrambler at the other
end. That is the first question.

Mr. Chairman: It seems to me that the clause relates to telegrams and fax
messages.

Sen. SpenceA fax signal is like a telephone conversation. | presume you can
scramble and unscramble it. Am | talking nonsense?

Dr. Persad: No, you are not.

Sen. SpenceTherefore, does this legislation cover having to deposit the
scrambler? This is an electronic device. It is not a code. That is the first question.

The second question is: Have we given the Authority or the director the
wherewithal to use the code? It seems to me that all we have done is to say, put it
away and seal it. Now, should we not somehow, in addition to that, say where and
when he uses it? Under what circumstances does he unseal it? And if he does so,
has he got some obligation to the person who has given it to him and seen it
sealed? If it is sealed, there is a purpose for sealing it. The only way it could be
used is to unseal it. So when you unseal it, do you have some obligation to the
person who has given it to you?

The sealing is to ensure that it is secret only to the director. Now, you have
had to unseal it, to use it for some security purpose, do you have to inform the
person who has given it to you that you have unsealed it and tell him why you have
unsealed it? It seems to me that there are many unanswered issues here. What
authority have you got to use it, under what circumstances? Does it mean now that
you are—because clause 74 has been changed. Initially, clause74 looked at wire-
tapping but the Minister has introduced amendments which restrict it to technical
matters. So you no longer have the authority to go and intercept messages. So
what opportunity are you going to have for using the code? Cable is somewhat
different because that is a rather open system; but the fax system is purely between
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two telephone lines. So the only way of getting at that message is by intercepting it
along the line.

Mr. Chairman: The question of authority for use of the code is not addressed
at all in this clause.

Sen. SpenceNlNot at all. That is what | am saying. Should we not add another
clause which says under what circumstances you break the seal and use the code?

Mr. Chairman: Let me try to put together what seems to have been coming in
the counter-arguments.

Sen. Spencel am not arguing against it; | am just saying that there are many
unanswered questions.

Mr. Chairman: | understand. The concerns that are being expressed seem to
focus around, particularly, the security of the codes deposited with the director.
That seems to be one of the concerns that has been expressed. The other is over
the use of the word “authenticate”; what is authentication? The Minister has given
an explanation of authentication. It seems to be a technical word. If Senators will
direct themselves to clearing up those two points, | think that we may move on.

Sen. Spencel have added two additional points which | do not think have
been addressed. One is, do scramblers come into codes or should we define them
separately? Secondly, how do we give the man the power to use the code once you
have given it to him? Those are not addressed.

Mr. Chairman: How do you give the man the power to use the code?

Sen. SpenceYes, under what circumstances does he use it? He has it there,
sealed in his office; where and when does he use it?

Mr. Chairman: Who? The owner of the code?

Sen. SpenceNo, the director. You have got him to seal it in a safe in his
office. Under what circumstances is he allowed to use it? If he does not use it, it is
of no use to him.

Sen. Broomes:Mr. Chairman, | thank Sen. Furness-Smith for introduction of
the word “key”. It is a word | was searching for and | could not find it. | thank him
for it. You deposit a key with the code but authentication, you would still have to
do a sentence or two to show the director that there is a code, you know, like “the
quick brown fox jumps over the lazy dog”, or something like that, so the director
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knows that you can say that in the code. Then he puts it in there. So | thank the
Senator for introducing the word “key” and | think this should clarify what
“authenticate” means.

In respect of when the director would be able to use this code, | said earlier
that | anticipate it would be when there is some matter in court, when somebody is
charged with some national security matter of some sort. Whether it should be
addressed here, | mean, this bill does not address that at all; it just says it must be
deposited. As for the question of scrambler, | am also not a technical person but |
am advised that this clause has a very limited applidaticam actually repeating
myself] to telegrams and facsimile messages. | am advised that scramblers do not
scramble paper, only voices. | do not know, but this is what | am told; and
facsimile does not mean voice, and telegram does not mean voice. | do not know
whether this is correct or not but this is my understanding at this stage.

Dr. Persad Mr. Chairman, firstly, this clause sets out to do something which
it clearly cannot accomplish. Now, in terms of fagte, let us start with the
software key. Normally a key is, as its name suggests—a hard key with a lock or a
software key or electronic or whatever key—gives you access to something. It
does not decode. If you talk about code, you have to decode to understand it. So
the idea of keys and putting in a key in here, as far as | am concerned, certainly
does not solve any problem.

Secondly, the point that Sen. Spence raised and | raised also, about scramblers
and telephones, and also in terms of facsimile, I do not know if the Minister is
aware, but certainly in many computers now you have an automatic transmission
by fax and fax is an electronic signal so what is to be scrambled or unscrambled is
done by electronic circuits. What | am saying is that the whole intent of this clause
here is to make sure—I would think to my understanding—that you have no
security breaches; that nobody gives you a code and you can transmit all sorts of
messages and breach national security. What | am saying is that this clause is
clearly deficient. There are no provisions in here to do that. There is none for
monitoring. [Interruption] No, no. It is illegal. For instance, if | run a television
station, if | amavM and | need a scrambler to make sure that people do not steal
my signal for free, why should | give it to you? It is my right to update it in a
normal commercial practice.

What | am saying is that, | agree that there is a need for it; from what you are
saying here, but clearly it was not thought out properly. Instead of stating
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something that is half-way baked and it would be more dangerous, the Minister
should consider holding it back; consider all the implications and come with a
better draft.

4.00 p.m.

Just for clarification, clause 74 deals with thw) sets, certain technical
specification; your band width, signal strength and frequency. Clause 74 refers to
that purely, not to codes.

Sen. Furness-Smith:l would endorse Sen. Persad's suggestion, because |
think this is an important matter. Clearly, we cannot blame the Minister. He is not
a technical person. It does appear to need to be addressed a little further.

Another point that also needs addresSitgcause the Minister states that it is
restricted to telegrams and facsimile messages. Now he has a definition for a
service telegram, but there is no definition of what telegram means, in which case
one resorts to the dictionary. The dictionary states that telegram means
“telegraphic message sent by an apparatus for transmitting messages or signals to a
distance especially by electrical impulses”. lllustrations are semaphore. You can
send messages by semaphore, or by direct lights. That could be a telegram.

Now, we are not concerned with those kinds of telegrams here. We are
concerned clearly with telecommunication telegrams. That could be anything that
we have been discussing including | thimigTT service, television transmission
through satellite. You are sending a message by an apparatus for transmitting
messages.

| respectfully suggest to the hon. Minister that we really need a definition of
telegrams to restrict it within what we are dealing with in this bill, and possibly
restrict it in this wall facsimiles and what he is referring to as telegrams.

The other suggestion | had was, it seems to me that with respect to the
circumstances this information would be used, there should be something under
perhaps clause 26, that if security is at stake then the director could draw the
attention of the Minister or the Minister could direct the director to expose the
code. It is all very technical and difficult. | must say | am worried about it.

Sen. Moonan:l want to ask one question. If you are using a modem is that a
secret code too? How would we get permission? | could know what is happening
in Miami with my car business and | could know it in my computer here through
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modem. It is some type of code. Would we have to get special permission to use
those codes and could anybody intervene and stop them? Very soon the fax would
be off the market. Everything would go through computer.

Sen. Broomesi think Sen. Furness-Smith has made some valuable points and
indeed all the speakers on the other side. Not being a technical man, | need to take
some advice on this matter. In light of that | would respectfully request that the
consideration of this clause be deferred.

Question put and agreed to.
Clause 31 deferred.
Clause 32 ordered to stand part of the.bill
Clause 33.
Question proposed, That clause 33 stand part of the bill.

Mr. Chairman: We have a proposal from the Minister and Sen. Furness-
Smith for amendmerdf clause 33.

Sen. Broomes: My proposed amendment is a very simple one. It is in
subclause (4) the second line; between the words “open” and “street”, delete the
word “a” and put in its place the word “such”.

Mr. Chairman: Sen. Furness-Smith that is identical to your proposal.
Question put and agreed to.
Clause 33, as amended, ordered to stand part of the bill.
Clauses 34 and 35 ordered to stand part of the bill.
4.10 p.m.
Clause 36.
Question proposed;hat clause 36 stand part of the bill.
Mr. Chairman: Are you with me, Sen. Furness-Smith?
Sen. Furness-SmithYes, Sir.
Mr. Chairman: Subclause (2) of 36.

Sen. Furness-Smith:l accept the hon. Minister's amendment to sub-clauses
(1) and (2) but there is one slight diversion between his subclause (3)—
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Mr. Chairman: Sen. Furness-Smith, do you accept the Minister's proposal for
amendment of subclause (2)?

Sen. Furness-SmithYes, Sir.

Mr. Chairman : Let me put the Minister's proposal. The Minister's proposal is
that at the end of line 5, the words, as follows, should be added:

"and for any loss suffered by any other person caused thereby.”
Question on amendment [Sen. Broomes], put and agreed to

Sen. Broomes:Mr. Chairman, this subclause (3) also was on the basis of the
wisdom of one of the hon. Senators opposite. | am proposing the addition to
subclause (3) in respect of the duration of the liability, and the text of subclause (3)
is on page 5 of the list of amendments

Mr. Chairman: Members have been circulated with a list of the Minister's
amendments. | take it that this has been looked at. It is a new addition to clause
36(3):

"the liability of a concessionaire to a highway or local authority under

subsection (2) shall continue for a period of four years or until the relevant

highway or local authority expresses in writing that it is satisfied under
subsection (1), whichever is sooner.”

Sen. Mark: Can | ask a question? | would like the Minister to consider
deletion of the word "relevant” and just have it read, "or until the highway
authority or local authority expresses"”. Because we have to be specific here. It is
the highway authority or the local authority. So | suggest that the word "relevant”
here be deleted. Also "the liability of a concessionaire to a highway and local
authority under subsection (2) shall continue for a period of four years". | was
trying to understand the rationale for four years and not two months. Precisely
what do you mean by up to four years? In other words, if something happens, the
concessionaire damages the highway or some local authority infrastructure, as the
case may be, are you saying that particular concessionaire would have up to four
years to honour his liability? I am trying to get some clarification on that matter.

Mr. Chairman: | think you had better explain that one.

Sen. Broomes:First, the word "relevant”, | was trying to find out whether
there is more than one highway authority. | am not sure on that yet, but the local
authorities number more than one and it may not be all of them . So | think that,
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certainly, in respect of local authority the word "relevant” is necessary. Since | am
not sure whether there is more than one highway authority or not, and that if there
is only one, the word "relevant” before highway would cause no difficulty.
Whereas if we take it out, and there is some interpretation of the law which shows
that there is more than one, we might—I am advised that there is provision for
more than one so that even if there is one now, more may come into being. So in
light of that you may not want to press your suggestion in respect of the word
"relevant”.

Now, the four years, it is that the liability will continue for four years if they do
not do it. Remember that we have the concept of limitation even now, which |
think is four years right now. So that it is just putting into the law something which
already exists. So that it becomes a statutory liability instead of just depending on
the common law. So it is just putting into statute what already exists.

Sen. Mark: You see, what is being imposed here is the maximum period as
you just indicated. You have a period of four years to honour your liability. Now
that is a standard procedure based on what you have said. If you impose that
particular clause here in terms of the number, it means to say a concessionaire who
damages a highway or local road would know that there is no obligation, because
the law already gives him the wherewithal of a four-year period. | am wondering,
for instance, whether this number is relevant, having regard to the fact that it is a
standard practice, and secondly, whether for instance, there could not be some
provision that could possibly speed up that exercise.

Mr. Chairman: | want to venture that my understanding is not exactly as you
seem to be interpreting the four-year liability. The four-year liability, in my
opinion, does not mean that the person has four years in which to restore the road
properly, but that the person can be liable to further directions from the highways
authority or for prosecution, if within that four-year period, the road is not
restored to the satisfaction of the relevant authority. Am I right, Sen. Furness-
Smith?

Sen. Furness-Smith:l would like to say very quickly.that | dreamed up this
amendment because | see some special provisions being put in about mending
roads and we, all of us, suffer from these dilapidations of the roads for weeks and
months. So | thought that this might possibly put a little pressure in this respect,
and possibly if this worked, it might get back to the other people, suchhss
andTELCO, who regularly dig up the road immediately the hon. Minister of Works
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has repaired them, particularly in this year. What we need, from the people's point
of view, and even the labour movement's point of view, is a little pressure. | hope
this might find it.

Mr. Chairman: Sen. Furness-Smith, if you will allow me to direct both
yourself and Sen. Wade Mark to 33(3), | think the pressure you are referring to
exists there. It says'Twenty-one days prior to the breaking..." If you look at
subclause (5)(b): "immediately repair to the satisfaction of the public utility and at
his own expense, the damage caused". "immediately". That is a matter of
enforcement. We are dealing with the law. We are dealing with the drafting of the
law.

Sen. Furness-Smith: The hon. Minister, | am very glad, on advice has
accepted my amendment., but the only thing he has omittediamib | think
maybe subclause (3) was drafted before subclause (2) was considered, because he
has put in, "the liability of a concessionaire to a highway or local authority”. Now
the amendment to subclause (2) makes these people liable to somebody when my
car, as happens while driving in the middle of the nightdrops into a pothole or
something else happens. What happens is that first of all | have to find out which
public authority it is, and by the time | have done that | am told that the Public
Authorities Protection Act applies and that the year in which | have to issue a writ
or six months or whatever it is, is past, so, to use the vernacular expression
"crapaud smoke my pipe".

4.20 p.m.

| hope he has consulted Hon. Minister Charles that we could delete the words
“to a highway or local authority” and make this liability clearly for four years. | just
do not want this business of anybody arguing that Public Authorities Protection
Act applies in these cases because they get away with murder.

Mr. Chairman: Do you want to extend the liability of the concession to “any
member of the public’?

Sen. Furness-SmithThat is right. We have done that.

Mr. Chairman: You are proposing to do that by eliminating the word in the
second line of the Minister's proposed amendment “to a highway or local
Authority.”
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Sen. Furness-Smith:So that it is not only claims against the highway and
local authority, but all other claims are subject to this clear rule, that is, four years.
Of course, if the highway authority approves the dilapidates that are being done,
then the liability come to an end and | hope the liability will rest in some way on
the highway authority.

Mr. Chairman: | understand your point, Sen. Furness-Smith, but | note you
have omitted in your draft in your proposed amendment any reference, specifically,
to the highway or local authority. | need to ask the Minister, therefore, whether he
had some very good reasons for including this.

Sen. Lequay:By deleting from line 2 of the Minister's amendment, we have
your local authority here. Am I right, Sen. Furness-Smith?

Sen. Furness-SmithYes, Sir.

Sen. Lequay: What is happening to lines 4 and 5 where we refer to the
relevant highway authority or local authority.

Sen. Furness-Smithl am not too concerned about that.
Sen. Lequay:That can remain without affecting the nation.

Sen. Furness-Smithl accept the Minster’s argument on that. | used the word
myself.

Sen. BroomesMr. Chairman, | accept the amendment proposed.
Mr. Chairman: Are you striking out “highway or local authority”?
Sen. BroomesiYes, in line 2.

Mr. Chairman: Can I, therefore, read the Minister's amended proposal in the
new subclause (3):

“The liability of a concessionaire under subsection (2) shall continue for a
period of four years or until the relevant highway or local authority expresses
in writing that it is satisfied under subsection (1) whichever is sooner.”

Sen. Broomes:Mr. Chairman, may | at this point draw to ;your attention the
last amendment on page 12 of my list of amendments which entails the removal of
clauses 26 to 28 to Part IX and renumbering. | draw it to ;your attention, Mr.
Chairman, to seek you direction as to whether you would consider it appropriate at
that stage to deal with it.
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Mr. Chairman: We do not know yet. Sen. Spence has proposed additional
amendments and he has proposed them at clauses 22 and 23. | think we had better
leave the renumbering for the end of the whole exercise.

Clause 36, as amended, ordered to stand part of the bill.
Clauses 37 and 38 ordered to stand part of the bill.
Clause 39.

Question proposed, that clause 39 stand part of the bill.

Sen. BroomesMr. Chairman, | beg to move that subclause (5) be amended by
inserting between the words “Limited” and “or” occurring in line 2, the words,
“Trinidad and Tobago Electricity Commission and the Water and Sewerage
Authority.”

Mr. Chairman, this amendment is merely to include among the public utilities,
T&TEC and WASA because they are excluded now. Subclause (5) says that,
“public utility’ means Telecommunication Services of Trinidad and Tobago
Limited or any other statutory authority We thought that we were in a position
to specify these twad,&TEC andWASA and this is all the amendment is intended to
do.

Sen. Furness-Smith:l was a little confused because there is a definition of
public utility in clause 2 which actually incorporates that. | can see there is a slight
differences, but | have no objection.

Mr. Chairman: The Minister has proposed an amendment which will alter
clause 39(5) to read as follows:

“In this section ‘public utility’ means Telecommunication Services of
Trinidad and Tobago Limited, Trinidad and Tobago Electricity Commission
and the Water and Sewage Authority or any other statutory authority that the
Minister may by Order declare to be public utility for the purpose of this
section.”

Question, on amendment, put and agreed to.
Clause 39, as amended, ordered to stand part of the bill.
Sen. Lequay:l move that we report progress.

Mr. Chairman: Hon. Senators, there is need for the Senate to resume to
report progress.

Senate resumed.
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Sen. Broomes:Mr. Vice-President, | beg to report that progress has been
made by the committee considering the bill clause buy clause and to move that the
committee continue its deliberations after the break.

Mr. Vice-President: Under the circumstances, Members, | think this is an
appropriate time for the tea break and | now move to suspend the sitting until 5.00
p.m.

4.30 p.m.:Sitting suspended.
5.00 p.m.:Sitting resumed.
Clause 40
Question proposed;hat clause 40 stand part of the bill.

Sen. Broomes:Mr. Chairman, | have some proposed amendments which
appear on page 5 of the list of amendments circulated:

A. In paragraph (e) of subclause () substitute for the word "use" occurring in
line one, the word "operate”.

B. In subclause (4) substitute for the words "Notice published in the Gazette"
occurring in line one, the word "Regulations"”.

C. In subclause (%)
() Substitute for the word "(a)" occurring in line 3, the word "(e)";

(11)insert immediately after the words "obtain a licence" occurring in line 4,
the words "in respect of such transport or storage".

D. Add immediately after subclause (5) the following subclause:

"(6) This section does not apply to domestic broadcast receivers operating
on frequencies assigned by the International Telecommunications
Union for such receivers in use in Trinidad and Tobago."

Mr. Chairman: May | draw your attention to the fact that in keeping with the
use of the word “Authority” in place of “Board” in one of the earlier clauses, it
was rejected, and | think you had agreed, “Board” should be changed to
“Authority”.

Sen. Broomes:Subclause (5), that was a typographical error. The third line
after the word “or” should be “(e)” that is a printer's error, and after the words
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“obtain a licence” in line 4—those are the only words in line 4—add the words “in
respect of such transport or storage”. This is for clarification.

Mr. Chairman, | have just observed 40 (1) (vii) (d) on page 22, second line. |
would like the word “Board” changed to “Authority” for the sake of consistency.
Finally, | propose the addition of a subclause 6, the text of which should be
obvious to Hon. Members since, t has been introduced as a result of the valuable
advice we received from Members opposite during the course of the debate. | am
sure they will recognize the fruits of their labour.

Mr. Chairman: All right, my indications are that these amendments have been
taken. Sen. Furness Smith, you had proposed an amendment to clause 40 as well.

Sen. Furness SmithYes, | did, Sir. Some of my amendments have been sort
of subsumed in the Minister's amendments. | think the Minister has made an
attempt to meet my point. But my submission would be that he has not, in fact,
done so quite satisfactorily. | wonder if I could just explain that my concern about
this clause—the whole clause—was that it appeared to me that the Authority could
impose licences and fees on ordinary radio receivers. At the moment, we are all
allowed to have radio receivers without any licence which | think in this day and
age is right. We pay a tax when we buy the machine and after that we are free. Just
as well, because nobody is paying any of the licence fee anyway.

Mr. Chairman: But do you agree with the Minister's new sub-clause (6)?

Sen. Furness-Smith:No. His subclause (6) is what | would really like to
address, because in reading that, it appears that he, perhaps, agrees with me, that
he does not wish to bring ordinary radio receivers into the ambit of this Authority.
But if that is his intention, | cannot say that subclause (6) achieves it. What it says
is “this section does not apply to domestic broadcast receivers operating on
frequencies assigned by the International Telecommunications Union for such
receivers in use in Trinidad and Tobago” | really, quite frankly, do not understand
what that means.

5.10 p.m.

With normal radio receivers you can dial anywhere you like, if it is powerful
enough and you can pick up radio reception signalsliirgvéhrough the air in
some mysterious way which | have never fully understood. But this is far too
limited to exempt our radioeceivers. | have dealt with that point by my
amendments to subclause (2). That is, what is radio communication, and | have put
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in a proviso there which would exclude ordinary radio receivers. It is a matter of
drafting whether one puts language in here or does it my way in the—I am sure
you do not wish me to get into that at this stage—but if the hon. Minister could
persuade me that subclause (6) or any substitute we put in would achieve that, |
myself would be very much happier with this clause.

In subclause (4), I would want a notice in respect of categories of
telecommunication services to be approved by affirmative resolution of Parliament.
But apart from that, | do not think | would have too much quarrel with the
Minister's clause. It is subclause (6) which worries me. | do not understand it and it
does not seem to achieve what | want.

Mr. Chairman: Your concern with subclause (6) as proposed, is the
operation of these radio receivers on specific frequencies. What it says is:

“this section does not apply to domestic broadcast receivers operating on
frequencies assigned by the International Telecommunications Union...”

Sen. Furness-Smithl suppose a domestic broadcast receiver might be what |
refer to as my radio. | am not sure. But assuming that, | do not understand this
thing about theTu.

Mr. Chairman: You made reference to those receivers operating on
international frequencies.

Sen. Furness-Smithit depends on how powerful they are.

Sen. BroomesMr. Chairman, if one were to follow the hon. Senator's method
of, | think, redefining radio telecommunications, | want to assure the hon. Senator
that there was a long arduous meeting with myself and my technical and legal
people in which we worked out this rather carefully. | want to give him the
assurance that we were so impressed with what he is trying to achieve. What we
found was that if we followed this line, we would have to go through the bill and
make amendments in various places where that definition would affect the bill.
Having discovered that, we thought of looking at another way of doing it and we
came up with this new subclause (6). | naturally asked the technical person and the
lawyer to draft it because this is a technical definition, as | understand, of what a
domestic radio and television is. They found a way of doing it that would include
only those things that we wish to include.
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Sen. Furness-Smith:I wonder if the hon. Minister is quite satisfied, as a
lawyer, with the advice he has received, or whether he has looked at it critically, as
| am about to do.

Sen. Broomes:Yes, | have looked at it critically because there are three
aspects to the definition. They are: broadcast, receivers and frequencies. | have
been advised that the frequencies for your domestic radio and television are a
certain set of frequencies assigned byithe So when you talk about receivers in
that set of frequencies, you are talking about your domestic radio and television.
When you talk about broadcast, you are talking about radio and television stations
that broadcast for everybody. You are not talking about private messages being
sent from one point to another. If we do not define it in this way, we will have all
sorts of problems, because you hagusers, then you have people in industry
with their walkie-talkies and so on. We had to be careful to define this in such a
way that all those things were not included and only the two things we want
included are included here.

Mr. Chairman, | would like the hon. Senator to know that | accept the
definition. 1 do not let them get away easily. | have to understand something. | do
not just take it. If I do not understand it—you can ask them when you meet
them—they have to go on until | understand it.

Dr. Persad: Mr. Chairman, the Minister made very clear his definition and,
therefore, | have a problem. What you are doing, you are excluding short-wave
radio. What you are saying, is how we have to pay a licence to operate a short-
wave radio because we receive broadcasts #®en Australian radio, Indian radio
or whatever. Right now it is done free. Why should we have to pay a licence fee
for receiving that now? We have many short-wave radios all over the place.
World-Cup is next year and | want to listen to World-Cup without having to pay
additional licence. You have specifically excluded it from here. So you are saying
you have to pay a licence now for short-wave radios. | think that is not fair; |
cannot afford that.

Sen. Broomesil, of course, Mr. Chairman, bow to the technical knowledge
and capacity of the hon. Senator, but | also bow to the advice of my advisors as
well. They assure me that when you talk about broadcast frequencies and when
you put a definition like this, the result that he claims will not takeepl
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Dr. Persad Mr. Chairman, let me get this thing clear. When the Minister says,
domestic broadcast receivers, what | understand by that—and tell me if | am
wrong—is that those are receivers domestically, or domestic broadcast means
transmitters that are done locally, for instamt& or channel 4, 5 or 14 or Radio
610, but certainly nosBC. Tell me if | am wrong. Does domestic broadcast mean
BBC also? | am asking.

Mr. Chairman: In this case, the domestic does not refer to the transmission; it
refers to the receiving apparatus.

Dr. Persad: So a domestic broadcast receiver means any radio domiciled in
Trinidad and Tobago. Am | correct?

Mr. Chairman: Not really.
Dr. Persad You are saying, not really. What does that mean?
Mr. Chairman: A military receiver is not a domestic broadcast receiver.

Dr. Persad: A radio that | would have would not normally receivditary
frequencies. Military frequencies are normally different. It has a different spectrum.
What | am saying is that any radio | can buy that has a civilian broadcast, and
anywhere in the world | can receive it, | have to pay no licence for it. Is that
correct?

Mr. Chairman: Yes, it is correct.
Sen. PersadOnce that is correct, | have no problem with that.
5.20 p.m.

Sen. Furness-Smith:The honourable Member cannot accept the assurance of
anybody on that subject. The question is, what does this language mean? With the
greatest respect to the honourable Minister's advisors, from what | have heard, this
language just does not mean it. There is no way | can accept that. | just cannot
accept it. “Domestic broadcast receiver”, the honourable Minister has said there
are three aspects, broadcast, receivers and frequencies. The word “broadcast” is
not defined in this bill. “Broadcasting service” is defined to mean—

"a radiocommunication service and includes sound transmission, television
transmission or other types of transmission..."

From which one might argue that when one uses the word “broadcast”, it even
though the bill does not say so, one is to get some help from that definition and
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include television. | do not go that far. Broadcast, when | use the word, like
“humpty dumpty” it means what | want it to mean; nothing more or nothing less.
The word “broadcast” speaks of radio. You can presumedly broadcast television
too—I do not know—but broadcast essentially, in common parlance, means radio.

Sen. Hannays:Mr. Chairman, would dropping the word “domestic” assist the
situation? Leaving out “domestic” it would be:

“broadcast receivers operating on frequencies assigned by the International
Telecommunications Union for such receivers in use in Trinidad and Tobago”.

So you would not have the confusion that the broadcast necessarily had to be
domestic.

Sen. Furness-Smithi think it is important that it is one's own domestic radios
or domestic television one is concerned about.

Sen. Hannays:That is qualified by the latter part of the clause which states
“such receivers in use in Trinidad and Tobago”. So that, Sen. Persad's short-wave
radio would qualify. | wonder if that would be acceptable to the Minister.

Dr. Persad: This is contradictory. What you are saying then is that, for
instance BBC's frequency, because you can rec@Be in Trinidad and Tobago,
nobody in Trinidad and Tobago is allowed to transmit on that frequency. So what
the Minister is telling me is obviously in contradiction. He does not seem to
understand what he is saying. He seems to be totally confused because “in use in
Trinidad and Tobago” means that we are transmitting in Trinidad and Tobago.

Mr. Chairman: Sen. Persad, just let me stop you. We made tremendous
headway so far, particularly yesterday, because without my intervention—despite
some obvious temptations, | understood—people refrained from personal abuse
and that sort of thing. So. if we would deal with the substance of the matters that
we are discussing, without discussing whether people are confused or not—we all
are confused until we have sorted this thing out—I think we would get a lot
further. You might just tempt the Minister into replying to your type of confusion
and | do not want any of that because we are going to be here until very late
tonight

Dr. Persad: | bow to your superior wisdom, Mr. Chairman.

Sen. BroomesMr. Chairman, as far as | am concerned, the hon. Senator has
pleasure in abusing me. | understand that you cannot use the word “radio” because
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it is a generic term. We want to exclude from this, for example, walkie-talkies. If
you use “radio” that is a generic term and you are not going to do what you want
to do.

Now, when we say “broadcast receiver” you have to look at the word
“receiver”. You mean an apparatus whicli weceive matter that is broadcast on
those frequencies which are reserved for general broadcasting by radio stations and
television stations, including tr@BC. Those are the broadcast frequencies and a
domestic receiver which receives from those frequencies is a domestic broadcast
receiver Now, that is a radio and a television and we say all of them which are in
use in Trinidad and Tobago, domestically.

So when you have your radio at home and that is to receive from a broadcast
receiver, it is domestic and it is in use in Trinidad and Tobago and it meets all the
requirements for exemption.

Dr. Persad: Mr. Chairman, through you, what | am saying is that | can
interpret it also. | am not a lawyer and, again, tell me if my interpretation is wrong,
that such “frequencies assigned by the International Telecommunications Union for
such receivers in use in Trinidad and Tobago”, may be interpreted “that such
frequencies in use in Trinidad and Tobago.” What | am sayingligeruption]

No, no, what | am saying is that | understand English and | interpret it this way.
Can it not be interpreted in that way also? We should avoid ambiguity. That is
what | am saying.

Sen. Spencel think | have a solution. If it is a question of the fact that
“domestic” may qualify either words, suppose we just say “this section does not
apply to broadcast receivers for domestic use”. Take the “domestic” and put it
after because “domestic” where it is, could apply to the broadcast. Then just put
“full stop” after “telecommunications for such receivers”. Why do you have to say
“in use in Trinidad and Tobago”? So if we say:

“this section does not apply to broadcast receivers for domestic use operating
on frequencies assigned by the International Telecommunications Union for
such receivers.” it seems to me it meets all cases.

Sen. Sampath:Mr. Chairman, that is exactly the point | was making. | think |
understand Sen. Persad's misinterpretation say, but a logical misinterpretation.
“Domestic” there does not apply to the broadcast. “Domestic” applies to the
receiver. So it is in the wrong place. You should put broadcast afterwards, not



59
Telecommunications Authority Bill Tuesday, August 13, 1991

before. So it would be quite clear that domestic applies to receiver and not to
broadcast.

Sen. Furness-Smithl now understand where the Minister is coming from. |
think Sen. Spence's suggestion is fine for me as regards the first part of the
problem, that is to say, “broadcast receivers for domestic use” but then we come
to this business of “operating on frequencies assigned by the International
Telecommunications Union for such receivers in use in Trinidad and Tobago”.
Now, as far as the television goes, | can understand that. We have channels 4, 9,
13 and those machines would be exempt. If we have a powerful television station
connected to a satellite, we would—I take it—not be within this and would have
to get a licence. That, | can understand. My problem is in respect of Sen. Persad’s
short-wave radio. My short-wave radio is not a very technical one, it is common to
most of us. We have various radio bands and if we say, as the Minister does,
operating my radio is exempt—if it operates on a frequency assigned oy tioe
such receivers in use in Trinidad and Tobago, there is no such restriction in respect
of radios.

Now, the Minister says, “if | am attuned to radio 105, 106 or 107, then | am
exempt. But | am not going to be exempt unless | can show that | only operate on
those particular 4 or 5 bands. Now, who can say this? The Inspector, looks at my
radio and he sees every band, short-wave, medium-band and long-wave, going
from Kw or something—none of which | understand in the slightest—but how can
| show that | only operate on theu's Trinidad Band?

5.30 p.m.

Sen. Furness-Smith: tperating on frequencies assigned by Ithe for such
receivers”.

Sen. SpenceThat is right. TheTu assigns all worldwide—
Mr. Chairman: | think the Minister wants to make a concession.

Sen. Broomes:l wish to thank Sen. Spence for his entire amendment. | think
the amendment as Sen. Spence puts it, does not apply to broadcast receivers in
domestic use operating on frequencies assigned by the International
Telecommunications Union for such receivers.

Sen. Furness-SmithWould that cover car radios?

Sen. BroomesYes.
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Mr. Chairman: Could | read the amendment to subclause (6)? It would read
as follows:

"This section does not apply to broadcast receivers in domestic use operating
on frequencies assigned by the International Telecommunications Union for
such receivers."

Sen. Mansoor: There is just one point | wanted to ask the Minister in
connection with 40(2)(c). Should we not also put “subject to the regulations” as
we did when we dealt with the concessions?

Sen. Mark: | had in fact proposed a deletion of this part, but | would go along
with the proposal advanced by Sen. Mansoor to add after.”thinks fit,”as
determined by regulations.” | think it would be consistent with all that we have
done so far.

Sen. Broomes] would not oppose this proposal.
Mr. Chairman: Subclause (2) (c) will now read:

“for such time and subject to such conditions as the Authority thinks fit as
determined by the regulations”.

Sen. Broomesl believe that the suggestion is “subject to the regulation”.
Mr. Chairman: | think we ought to try to be consistent and refer to those—
Sen. Mansoor:“and subject to the regulations”.

Mr. Chairman: Page 15, (2)(c) again “and in accordance with the
regulations.” It is identical. “For such time and subject to such conditions as the
Authority thinks fit and in accordance with the regulations.”

It is an amazing coincidence that both of those (2) (c)'s will nhow be
identically worded. Let me read (2)(c):

"for such time and subject to such conditions as the Authority thinks fit and in
accordance with the approved regulations."

Sen. Mansoor:Before you go on, | hate to be holding up our speedy progress
but with respect with to subclause (4), you will remember we had quite a long
discussion about increasing the number of categories with respect to which
licences are required.
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Again, we had a very similar type of amendment under clause 20 where we
used some very good language, | thought, saying that you could not increase the
categories of receivers or communication services for which concessions were
required in that case without coming to Parliament. | am asking the question. Is it
not similarly recessary for us in subclause (4) to say that we cannot increase or
reduce the number of categories of services in respect of which licences are
required without again coming to Parliament?

Sen. Lequay:That is in the amendment, page 5 of the circulated Minister's
amendment. We removed the word “notice” published irGtheette

Mr. Chairman: It now reads “the Authority may by regulations”.

Sen. Mansoor:| beg your pardon.
Question put and agreed to.
Clause 40, as amended, ordered to stand part of the bill.
Clause 41 ordered to stands part of the bill.
Clause 42.
Question proposed;hat Clause 42 stand part of the bill.

Sen. Broomes:l have an amendment on page 6 of the list circulated. It is a
complete substitution of the existing 42 by the text appearing on page 6.

Mr. Chairman: It seems to be a tidying of legal language.
Sen. Broomeslt is indeed.

Mr. Chairman: | take it that all Members have seen the Minister's proposed
substitution of language. Do we have any objections to the new clause 427

Sen. Spencel have no objection. It is not an additional clause.

Mr. Chairman: It is not an additional clause. It is a rephrasing of the clause.
Question put and agreed to.
Clause 42, as amended, ordered to stand part of the bill.
5.40 p.m.
Clauses 43 and 44 ordered to stand part of the bill.
Clause 45.
Question proposed;hat clause 45 stand part of the bill
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Sen. Broomes:Mr. Chairman, | just want to change the word "Board" to
"Authority".

Question put and agreed to.
Clause 45 as amended, ordered to stand part of the bill.
Clause 46 ordered to stand part of the bill.
Clause 47.
Question proposedrhat clause 47 stand part of the bill.

Sen. BroomesMr. Chairman, my proposed amendment appears on page 6 of
the circulated list and it is merely correcting what was a typographical error. It
relates specifically to subclause (2) and proposes that—

"for the words (c), (d) and (e) occurring in line 2, the words (c) and (d) be
substituted".

Mr. Chairman: For the benefit of Members, the amendment is that 47(2)
should be amended to read,

"An inspector shall not demand entry under subsection 1(c) and (d) expect
upon the warrant of a magistrate issued to him..."

For the benefit of Sen. Mark, you have to refer to (c) and (d) above. It was a
typographical error that (e) was also included and subclause (e) is not intended to
be such a constraint upon the inspector.

Sen. Furness-Smith: | have an amendment tabled to clause 47. | am
concerned to limit the powers of entry. It is a matter of drafting and | hope the
hon. Minister would see with me. At the moment it reads:

"An inspector shall not demand entry under subsections 1(c), or (d) except
upon the warrant of a magistrate issued to him for the purpose and unless he is
accompanied by a police officer”

Now (c) and (d) refer to searching for any articles, books, records or
documents and seizing apparatus. | would wish to extend that to as it is in the Act
and also to exclude him from entering any dwelling house without a warrant. At
the moment he could purport to enter my dwelling house searching for apparatus,
books, records and documents, and he could seize my radio because, of course,
although we have dealt with my getting a licence, my radio receiver remains as
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telecommunications equipment, and really, | do not think it is suitable, particularly
for an inspector authorized by this kind of body which is not responsible in any
way to anybody, to enter my house without at least getting a warrant. | am sure
the hon.. Minister would immediately, once he sees the point, be upset that he
should be suggesting such a thing.

Mr. Chairman: | think the Government side understands your objection and
would want to respond to you in due course. Sen. Mark, did you have something
else to say?

Sen. Mark: Mr. Chairman, | had proposed the deletion of (c), (d) and (e), but
having regard to the amendment proposed by the Minister where he indicates that
(c), (d) and (e), if | am not mistaken, could only come into effect when—

Mr. Chairman: No. (c) and (d). He has deleted (e). Apparently it was never
intended that (e) should have been included. It was a typographical error.

Sen. Mark: The point | am making here, Mr. Chairman is that we are not
talking about an emergency situation. This thing infringes people's rights and |
think that we have to be very, very careful. | believe that the Minister could
probably amend 47(1) to read, "An inspector may, on warrant, enter." Why is it,
for instance, you just want to operate in an arbitrary fashion when you have a
judicial system, you have a sane society, a civilized society? Why do you want
simply to invade people's privacy. That is madness. | am suggesting that the court
is there, the judicial process is there. If you suspect someone is involved in this
exercise, | am suggesting that you use the judicial process. This is laying a
dangerous precedent. We are whittling away our rights, one by one, and eventually
we will have none.

Sen. Furness-Smith:Well, not if we can all help it, | am sure. In addition to
subclause (2), | would like to raise a point under subclause (1),

"An inspector may, at all reasonable times, enter any place, vehicle, ship,
aircraft, vessel or other contrivance from which any telecommunication service
is carried on..."

| have no quarrel with that. It goes on
"or in which any telecommunication apparatus is located".

Now, as | say, my domestic radio is telecommunication apparatus and so is my
television set and my car, which has a radio. Now | really think, on the general
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principle suggested by Sen. Mark, we ought to be just a little careful about what
this inspector can do. | fully understand; | accept that he must be able to check up
on things but we do not want him checking up on our private lives. Apart from
anything else, it would be politically unfortunate.

Mr. Chairman: Sen. Furness-Smith, may | ask you if you do not think that
concern will be addressed by your proposed amendment to subclause (2)?

Sen. Furness-SmithWell not quite, Sir, because my divey house would be
protected. They would have to get a warrant to enter my dwelling house, but he
could come and open my motorcar and demand entry and God knows, once you
have people interfering, you never know what he may put there. | just do not like
it.

Sen. Tiwary: | would like to ask Sen. Furness-Smith, bearing in mind that a
motorcar—and we are talking about vessels as well—move swiftly from place to
place, what check are you going to put in place? By the time you go to court to
get a warrant will you find the vehicle, the vessel, when you return?

Sen. Furness-Smith:No, if it is a matter of carrying on a telecommunication
service from; that is emitting, | go for that. What | am concerned about is what we
were discussing earlier, domestic receivers for domestic use. | think maybe it could
be dealt with by saying "or in which any licensable telecommunication apparatus is
located".

5.50 p.m.

Sen. Tiwary: The body of clause 47(1), the 4th line, “...from which any
telecommunication service is carried on, or in which any licensable
telecommunication apparatus is located... Sen. Furness-Smith is pointing out if you
use the qualification “licensable,” it really qualifies the kind of vehicle or vessel that
you could enter, not just the domestic one. But it is where the service of
telecommunication service is carried on or where any licensable apparatus, not
ordinary, domestic receivable.

Mr. Chairman: Is “licensable” a valid word in the—
Sen. Tiwary: Yes, because you are required to have a licence to broadcast.

Mr. Chairman: | know what you suggested it means, but a more easily
recognizable form might be—and | would only want to suggest—‘any
telecommunication apparatus requiring a licence”.
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Sen. SpenceMr. Chairman, if the apparatus on the person requires a licence,
we want to be careful here, | do not think it is an apparatus that requires a licence,
it is a person. | think you have to word it a little differently. | would have just said
“telecommunication apparatus except that for domestic use.”

Sen. Tiwary: | would say licensable more fits the bitdause the Act itself
requires that people who do certain things require licence. When you have
apparatus here for which no licence is required—

Sen. SpenceWho are you licensing, the person or thin g?
Sen. Tiwary: the applicant.
Mr. Chairman: Both. It can be either or both.

Mr. Furness-Smith: Or we could say “telecommunication apparatus (other
than apparatus referred to in clause 40(6)” which is Sen. Spence’s clause.

Sen. Mark: Mr. Chairman, now, an inspector has the authority at all
reasonable times to test any apparatus, to examine the records or other documents
relating to the operations of the telecommunication service in question. Now, |
believe that a civilized society requires order. There is nothing wrong with an
inspector coming into my place where | have a telecommunication service and
examining my records or even testing my apparatus, but he must do so by due
process. | do not understand why we are seeking to take away the citizens’ rights
to privacy. It is really arbitrary to allow an inspector to invade a person’s work
place or business place and examine things without a warrant.

This clause has me worried, Mr. Chairman. | think that, for instance, a warrant
should be issued if there is a need to examine records or to test apparatus. Why
must an inspector just invade people’s place? It is a dangerous thing that we are
doing.

Mr. Chairman: Sen. Mark, | am hearing your argument very clearly and |
understand it very clearly, for the second time around.

| want him to raise his voice because the notetakers had a lot of difficulty with
him yesterday. He is well regulated in the choice of his words and his tone but |
have heard the argument before and | am asking him to desist in the interest of
time.
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Sen. Mark: Mr. Chairman, before the hon. Minister speaks, | think he would
probably need to reflect somewhat on the possibility of abuse that could occur in
such an instance by an inspector.

Mr. Chairman: | am hoping that on the strength of your argument that he
will.

Sen. Broomes:Mr. Chairman, it is necessary to reflect on the concept of the
term “inspector” and all that it carries. | am not going to dwell on it except to state
that the element of swiftness and surprise is a basic one and that has to be there.
We have put in safeguards to limit it. We are unabladcoept the arguments of
Sen. Mark, however, we are prepared to accept the amendments proposed by Sen.
Furness-Smith. | think with those amendments even Sen. Mark can find that he can
accept clause 47.

Sen. Lequay:Can | make one pint to Sen. Mark? What is the situation now
with price control inspectors entering premises to test weights and measures’ use
in order to safeguard the consumer? Do they have to get any warrants You are
giving short weights an so on and a complaint is made, the inspector could enter
and check. All of those are legislations and all might have been passed by a three-
fifths majority because they infringe certain rights.

Dr. Persad: Mr. Chairman, before we go on, this is a question to the Minister
again. If you look at clause 74 it says that the Authority will monitor all
telecommunication station and devices, etc. So you obviously have some
monitoring operations taking place. In this clause 47 it states clearly, “at all
reasonable times,” It does not give any reasons why the inspector may do so. If
you are going to monitor these operations continuously or at sporadic intervals, or
whenever, what | am saying is that the inspector must have reason to go and enter
and seize. That is why | am inclined to believe that bearing in mind you are going
to monitor continuously, you must have a reason to go and do so and, therefore, |
will go with the warrant.

You must have found that this fellow is breaching national security or is doing
something, therefore, | go and talk to whoever it is, the magistrate or the case may
be, and then you get a warrant. What it says is that any inspector will arbitrarily go
anywhere without any justification. You must have justification for entry. That is a
serious point. | think we should consider that. The point is you must have a
justification. You must have some reason for to entering and that is not given there
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at all. Normally, in domestic violence, if the police believes somebody is being
killed, he goes in. Why does he enter here?

Sen. Tiwary: This for the purpose of giving effect to his powers under the
Act. He cannot just do nothing but in furtherance of his powers under the Act, he
is being given the power to enter a place, a vehicle, a ship, an aircraft or a vessel.

Now, in respect of the latter four, they are all moveable and he then also has
the power to test any apparatus, to examine records and then (c) and (d) according
to Sen. Furness-Smith’s amendment, will take care of him executing a search,
seizing apparatus or entering a home.

What we are saying, and the Minister has accepted, is in respect of searching,
seizing apparatus or entering a home.

What we are saying, and the Minister has accepted, is in respect of searching,
seizing apparatus and entering a home, those are three instances where the
inspector must get a warrant and be accompanied by a police-officer. What we are
saying is that we would like you to look at the clause in itself and bear in mind that
there are all these movable vessels: vehicle, ship, aircraft, etc. Having regard to
what Sen. Lequay has pointed out, there are other bits of legislation that have
those powers and in order to give effect to the inspector’s power under this bill, it
is proposed that an inspector here be given the power to test any apparatus, to
examine records. But if he wishes to seize and carry away, or to search, or to enter
somebody’'s home, he must get a warrant. | invite you to see the practicality of
saying in every instance he must go and get a warrant. It takes time to get the
information to come before the magistrate and you must think about the mischief
one is thinking of correcting or preventing and the element of surprise or being
able to act on the spur of the moment.

| would like you to consider that bearing in mind we are agreeing that a
warrant should be obtained where one is searching somebody’s place, when you
are seizing something and when you are entering somebody’s home that you be
protected by requiring the inspector first to get a warrant and also to bed
accompanied by a police-officer. What really we are asking her is that the inspector
be permitted, without having a right to search or to seize, to test or examine
records.

Dr. Persad: | understand your concerns. What | am saying is the additional
point that the inspector must feel that something is being breached to go and test
people’s apparatus.
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Mr. Chairman: Sen. Persad, your point is exceptionally clear. It is up to the
Minister to accept it or not and we are almost on the verge of going to a vote.

Your opposition is that you want the rights of the individuals to be protected
scrupulous. the Minster thinks that the situation may warrant otherwise. The
Minster may want to reflect on whether he wants to go in your direction or
whether it may be expedient to forgo such protection under the circumstances,
otherwise we will talk on and on saying the same thing over and over.

Sen. Broomes:Mr. Chairman, as | indicated earlier, we on this side are
accepting the amendment as proposed by Sen. Furness-Smith and we consider that
is sufficient and the position has not changed.

Mr. Chairman: Could your read the amendment first of all in the body
relating to the description of telecommunication apparatus. How are you amending
that?

Sen. Tiwary: Mr. Chairman, | will read the amended 47(1) and (2)”

1. Aninspector may, at all reasonable times, enter any place, vehicle, ship,
aircraft, vessel or other contrivance from which any telecommunication
service is carried on, or in which any telecommunication apparatus
other than apparatus referred to in section 40(6) is located, and...

2. Notwithstanding the provisions of subsection (1) and inspector shall
not exercise his powers except under subsection (1)(c) and (d) or enter
a dwelling house except upon the warrant of a magistrate, issued to him
for the purpose and unless he is accompanied by a police officer.”

Question, on amendment, put.

The Senate divided: Ayes 22 Noes 3
AYES

Lequay, A.

Rambachan, Hon. S.

Charles, Hon. H.

Weekes, Hon. G.

Broomes, Hon. H.
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Atwell, Hon. H.
Tiwary, Miss A.
Hosein, F.
Charles, Mrs. U.
Bhagan, N.
Rampersad, F.
Sampath, Dr. M.
Warner, C.
Hannays, G.
Horne, L.
Furness-Smith, G.
Deosaran, Dr. R.
Joseph, Fr. W.
Mansoor, M.
Spence, J.
Mahabir-Wyatt, Mrs. D.
Paul, W.

NOES
Persad, Dr. P.
Mark, W.
Belmosa, T.
Question agreed to.

Sen. Mark: Mr. Chairman, there is an amended to 47 (3). | have proposed
that it be deleted. Mr. Chairman, “mobile station” means a station capable of use
whilst in motion or during halts at unspecified points. When we translate that into
concrete reality, what are we talking about.

Sen. Lequay:If you want it deleted, you must have made the judgment as to
what the mobile statidm identify what we are talking about here?
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Mr. Chairman: A mobile station? | am thinking about a mobile radio station.
Sen. Mark: And we have no mobilé

Mr. Chairman: Where? In Trinidad and Tobago/ It is easy to set up one. A
mobile station is described in clause 2 and it means a station capable of use whilst
in motion or during halts at unspecified points.

Sen. Mark: Mr. Chairman, | would like to make the point that there is need
for a warrant to enter and not an arbitrary approach of the viehicle

Sen. Lequay:Mr. Chairman, | think he is concerned with our restriction of the
corporation. That seems to be a great concern here.

Mr. Chairman: Sen. Lequay, | cannot allow that please. | expect better from
you. | cannot allow that. | will deal with the position as it is before the House.

Sen. Lequay:l am saying that he is now expressing concern over this whole
corporation and that is why he is finding fault with all of these clauses.

Sen. Mark: Mr. Chairman, | object to that scandalous insinuation and | call on
Sen. Lequay to withdraw that statement because he has no right to insinuate
matters and so on concerning my person.

Sen. Lequay:l am making a serious point that therelare

Sen. Mark: Why do you not go to court or make that statement outside?
Sen. Lequay:l can make that statement anywhere.

Sen. Mark: You make it outside.

Mr. Chairman: | did not think that | would be doing this during the
commuter stage of a bill. Certainly, we havega®ded in such a manner up to this
point that this has not been necessary. | do not even think it should be necessary
for me to ask Members to be careful about what they say.

Sen. Lequay:Anything | say in here, | can say outside.

Mr. Chairman: | advise that under my direction you not say it in here,
particularly during the committee stage of the bill. | think it is inflammatory. | think
if you want to say it outside, ;you are free to do so and receive censure of the law.
| ask that you do not repeat it.

Sen. Lequay:What do you consider to be inflammatory?
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Mr. Chairman: | said it may be considered to be inflammatory.

Question, on amendment, put and negativated.

Clause 47, as amended, ordered to stand part of the bill.
Clause 48.

Question proposed, That clause 48 stand part of the bill.

Mr. Chairman: Do we have any proposals?

Sen. Broomes:Mr. Chairman, | beg to move that clause 48 be amended by
substitution for subclause (1) the following:

“Where it is shown to the satisfaction of a magistrate on sworn information in

writing[]

(a) that for the purpose of performing any function under section 47(1), entry
has been denied an inspector; or

(b) that a request for entry would defeat the purpose of an entry by an
inspector for the purpose of performing any function under section 47(1),

and if there is reasonable ground for entry for any purpose mentioned in section
47(1), the magistrate may by warrant authorize entry.”

The purpose of this is to make clearer and, hopefully, more acceptable the
circumstances in which the warrant may be obtained. | commend it to the
Committee.

Mr. Chairman: Do you find it reasonable/ The Opposition has o quarrel. Sen.
Furness-Smith, do you want to pursue your amendment?

Sen. Furness-Smithit is a small amendment in 48(2), which presently reads:

“A Warrant issued under this section remains in force until the purpose for
which the warrant is required has been satisfied.”

| would like to add ‘or the expiration of two weeks whichever is sooner.”

| do not think that the inspector should be able to hold onto a warrant
indefinitely, and be ready there to pounce on a particular place. | think he must
know what he want to go in for, get his warrant and either go in or abandon his
warrant. | do not think he should be able to hold it.
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Mr. Chairman: Are you saying that if he wants to return after two weeks, he
must seek a new warrant?

Sen. Furness-Smith:Yes.

Sen. Broomes:Mr. Chairman, | will state theaison d’ étreof the proposed
provision and then hear the Hon. Senator again and then | shall consult again; then
we shall see what we can do. Tlaéson d’ étreis that the warrant and | would
say this, | think we will find that in the area of shipping law right now. Sometimes
you have to get a warrant for a ship when you know that it has committed a crime
and left port and you know it will return again at some time. You have to get a
warrant and hold it until it comes. The raison d’ etre of this is to deal particularly
with mobile stations, ships and aircraft. So if it express at the end of two weeks in
that case, then you have to get one every two weeks and thigasstived’ etre.

As | said, | would like to hear the Hon. Senator again now that he has heard
this and then we shall see what we can do.

Sen. Furness-Smithl understand. If that is the reason for this provision, then
| would point out that a ship is clearly a mobile station and under clause 47(3), he
does not need a warrant. But the little problem which | had in the back of my
mind, 47(3) merely says that:

“In the case of a mobile station, an inspector may demand entry without a
warrant.”

It does not say he may enter without a warrant. Now, is there a provision in
clause 56 which provides a sanction for these things? A person who olbstructs

6.20 p.m.

Sen. Tiwary: | am saying, suppose the inspector receives information that
there has been an infringement and he obtains a warrant to search a particular place
or to seize some apparatus but that it has been removed at short notice, so he is
unable to execute the warrant and he finds he will be frustrated, but that the very
nature of the activity is such that they can bring and carry the appasttys;
would you agree that it may not be desirable in those circumstances to have;
whoever is the inspector, another warrant every two weeks? Because the warrant
can only be executed on one occasion. You cannot use the same warrant to carry
out a search on several occasions. So it is there. | would have said, expiration of
three months, as opposed to two weeks. Because it is one warrant; it is not going
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to be executed on more than one occasion, butl ikevtainly allow the inspector
the opportunity, if he has satisfied the magistrate that he is entitled to a warrant,
and it is issued. To put a limitation of two weeks is very short.

Sen. Furness-Smith:Well, | would certainly agree to one month, but not
more, | think. | do not quite understand. This is a new argument being addressed. |
thought the basis of the subclause was ships, which | could well understand,
moving. But | thought | had answered that. Now, apparently, when he enters the
premises, we are told he has entered with his warrant and he finds that the station
was more mobile than he had thought and it is no longer there. He cannot surely
use the warrant anyway, can he?

Sen. Tiwary: | am suggesting, suppose he receives word after he has obtained
the warrant, that they have spirited away whatever, so that here is no virtue in
going to execute it; he has got it on Friday and by Saturday there is no purpose in
going there as information is received that the place is shut up.

Sen. Furness-Smith:l think he should go back. | think that is an extremely
remote case. | just do not think it is right that this sort of inspector—I mean
maybe if he is an inspector of Police—but for this sort of inspector working for an
entirely unsupervised body to have the right to get a warrant and be ready to enter
at any time, indefinitely, is utterly wrong. | would not go as far as one month if you
think that is—

Sen. SpenceCould we not go with one month?
Sen. Tiwary: Yes, we could accept one month.

Mr. Chairman: Members of the Senate, we are looking at clause 48. The
Minister has proposed an amendment to subclause (1) as circulated and labelled
“a” and “b” and subclause (2) has been amended to include at the end of the
previous text after “satisfied”, the word “or on the expiration of one month
whichever is sooner”.

Question put and agreed to.
Clause 48, as amended, ordered to stand part of the bill.

Mr. Chairman: Hon. Senators, there is need for the Senate to resume to
consider a procedural motion.

Senate resumed.
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SITTING OF THE SENATE

Sen. Horace BroomesMr. Vice-President, | wish to report progress by the
committee in the consideration of this bill, clause by clause, and | beg to move that
this Senate do continue sitting until the completion of the business under
consideration.

Sen. Furness-Smithi have the greatest objection to that. Not that | think that
my contribution is of any particular importance, or indeed relevant, but this kind of
work is extremely tiriny. | happen to be not particularly well, and | do not propose
to risk my health by staying here indefinitely tonight. We have got a good two or
three hours work in front of us if we are to complete it tonight. | would repeat my
remarks with respect to this bill and the other bills which are said to be important
which are following it, and which the Government, quite naturally, feels it should
urgently pursue. That is a matter for the Government what it wishes to do but I,
for one, do not see any obligation on us to ruin our health or otherwise totally
inconvenience ourselves in respect of bills which clearly should have been brought
forward months ago, if not years ago.

There is one following this the Dangerous Drugs Bill. | am going to have
plenty to say about that. This particular one, the television thing, a White Paper
was said to have been issued in 1987/88 and it is only now in 1991, three months
before there could be an election that we are being asked to push it through.

Mr. Vice-President: Sen. Furness-Smith, | must stop you on a point of order
since the Standing Orders do not allow for a debate on a motion for adjournment
which is normally put by the Leader of Government Business.

6.30 p.m.

Sen. Lequay Mr. President, let me see if | could get a compromised position.
| had clearly indicated yesterday on the adjournment that we were going to have a
late sitting. | want to remind Senators that during the debate on the second
reading, we adjourned earlier than we had expected on a particular day,
particularly to accommodate Sen. Furness-Smith and Sen. Alexander. | think
Members will remember that. Notwithstanding that, | am prepared for a
compromised position, and that is, that we continue to sit for perhaps another hour
and a half so that we will continue to advance our work, and that we sit on
Tuesday morning to complete this exercise before we get into the debate after
lunch on the drug bill. | am prepared to offer that compromise if it is satisfactory to
hon. Senators.
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Mr Vice-President: Sen. Lequay, | would say that you have not put a motion
in specific terms and | want to ask you—

Sen. Lequay:| was asking that we have a discussion on the point before |
move a formal motion.

Mr. Vice-President: | hope you do not mind if | offer you some direction.
You are suggesting that we sit until 8.00 p.m. tonight and on Tuesday morning to
complete our deliberations. My suggestion to you is that there is absolutely no
guarantee that you will complete your deliberations on Tuesday morning. If you
move the motion couched in such language, you may find on Tuesday morning you
run into another technical difficulty with the continuation of the debate. | want you
to consider that.

Sen. Lequay:What | intended to do then was at the adjournment, move that
the House do adjourn until Tuesday, at 10.30 or 10.00 a.m.

Mr. Vice-President: What guarantee do you have?

Sen. Lequay:|l do not need a guarantee then. We adjourn to 10.00 a.m. and
we continue our work until we complete it.

Dr. Persad: Mr. Vice-President, | will go along with that, that we go until
8.00 p.m. and continue on Tuesday at 10.30 a.m.

Mr. Vice-President: Unless we engage in another very lengthy debate, |
suggest to you as the Leader of Government Business that you put the motion for
adjournment.

Sen. Furness-Smith Mr. Vice-President, it is entirely in the Government's
hands how they conduct their procedure. | am just pointing out, as far as | am
concern, that | now have to leave. | am very, very sorry. That is all there is to it.
Thank you for giving me the opportunity for passing those remarks.

Mr. Vice-President: Sen. Furness-Smith, the Senate accepts your position as
it must and we deeply regret that you will find it difficult to remain to the end of
tonight's sitting.

Sen. Lequay, do you want to put your motion?

Sen. Lequay:| was really leaving it for the hon. Minister to amend his own
motion that we did earlier on, that we continue sitting until 8.00 o'clock.
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SITTING OF THE SENATE

The Minister in the Office of the Prime Minister (Sen. the Hon. Horace
Broomes) Mr. Vice-President, | beg to move that the Senate continue sitting until
8.00 p.m.

Question put and agreed to.
Committee resumed.
Clause 49.
Question proposed,hat clause 49 stand part of the Bill.

Sen. BroomesMr. Chairman, | propose an amendment. The first calls for the
substitution of paragraph (a) of clause 49. However, there is an omission and the
substituted paragraph (a) should read as follows:

"(a)acts in contravention of sections 13, 20(1), 22, 26, 36, 40(1), 42, or 75;"
Mr. Chairman: Do you want to pursue the amendment to (b)?

Sen. Broomes:The one numbered (b) is also a substitute for the existing
paragraph (d). It reads as follows:

"(d)aids or abets any broadcasting service operating contrary to its concession
or to this Act."

Sen. Mark: Does the proposal have to do with the second supplemental list of
amendments that the Minister has proposed?

Mr. Chairman: The Minister has one comprehensive list of amendments.
Sen. Mark: But he has another supplemental list.

Sen. Lequay:We agreed that we will deal with thatpplemental list when we
come to the end.

Sen. Mark: Oh, | see. Mr. Chairman, under 49(a), what we have is “acts in
contravention of sections...." | believe the Minister mentioned some additional
sections. Was he making some further amendments?

Mr. Chairman: Yes. It is all of the ones that were included previously, and he
has added more to others.

6.40 p.m.

Mr. Chairman: For your benefit, Sen. Mark, 49(a) will be "acts in
contravention of sections 13, 20(1), 22, 26, 36, 40(1), 42 or 75".
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Sen. Mark: Mr. Chairman, if you look at 75(1) carefully, if this is going to
made an offence, then probably we might have to redraft it. Because how it is
written, one gets the impression that the director will be taking measures to either
warn the person or to impose limits. Now, we are saying that we are now going
further. We are now going to impose penalties. | am saying that, for instance, it
does not follow based on what we have in 75(1) here.

So | think that you need to have some clarification, because in this instance we
are seeking to advise the person; we are seeking to impose limits. The director is
doing this. But what is being proposed is that this becomes a contravention which
means it would fall under the “Offences”.

Sen. BroomesMr. Chairman, it is always a pleasure to find an opportunity to
agree with the honourable Senator. It is a rare thing and | am very happy to agree
with him on this occasion. So 75 is deleted.

Mr. Chairman: Mr. Minister, am | to understand that you are deleting
paragraph (d)?

Sen. BroomesThere is a substitute.

Mr. Chairman: So, the (b) in the original draft stays, (c) stays and (d) is
replaced by a new draft?

Sen. BroomesThat is correct.

Dr. Persad: If Senators look at the amendment for the indictment and a fine of
$50,000 and seven years imprisonment, do they not think it is a bit harsh? For
instance, when you look at 40(1) (d) (ii) and (iv) where people may build small
radios and those sort of things—

Sen. Tiwary: This point has already been taken up on several occasions.
According to the Interpretation Act, penalties in any statute are maximum penalties
and although they may state to be “and” they can be in the alternative. So it does
not follow that it is the only penalty. This is the maximum and they are not
conjunctive; they can be in the alternative.

Dr. Persad: Let me get this clear. So what you are saying, for instance, if
some eager, young electronic enthusiast—

Sen. Tiwary: Yes, he will not ecessarily be fined. The court has the power to
go up to that maximum but it has a discretion to—
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Dr. Persad: Fair enough.
Sen. Mark: What clause is that?

Sen Tiwary: Clause 49. But this is the Interpretation Act on Penalties. The
Interpretation Act states that where penalties are prescribed in a statute, those
penalty are maximum penalties and where there are more than one penalties
prescribed, they are also in the alternative.

So although the statute states $15,000 and imprisonment, the court has the
power to order no fine or up to $15,000, imprisonment or no imprisonment, not
necessarily the maximum or both.

Sen. Mark: Tell me something. Why did you choose to take this route in
terms of the maximum? The reason | am asking this question, given my own
experience here, is that you always have this “or”. But this new development we
are talking about, you are referring to the Interpretation Act, saying that you have
this maximum and you also have this alternative, is there a precedent for it in terms
of our laws?

Sen. Tiwary: Yes,

Mr. Chairman: It seems that you need some alternative legal advice. |
remember it coming up during the second reading of the bill and during the
Minister's wind-up.

Sen. Mark: You have a maximum fine.

Mr. Chairman: These are taken as maximum. | have not researched the
answer to determine the veracity of the Minister's statement, but | accept it; |
suppose in the absence of wiser legal counsel—

Dr. Deosaran: Why not spell it out. He obviously and rightfully has a right to
be confused.

Mr. Chairman: This is very interesting, Senator, but | was trying very
delicately to lead Sen. Mark away from a debate into the interpretation of the law.
| think we either accept it or challenge it on the basis of other legal advice or
interpretation.

Dr. Deosaran: You see, very frankly, a citizen has a right to acquaint himself
with relevant pieces of legislation and there is a trend of thought that suggests that
legislation should be written, not only as comprehensively as possible, but as
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intelligibly as possible. Therefore, if you mean “a maximum or up to”, it should be
so stated. If you mean “and/or” it should also be so stated. Why put it here, where
to the common man in everyday language, it means something, and if you say
“humpty dumpty” as one distinguished Senator said, it means “humpty dumpty”.

Sen. Tiwary: Mr. Chairman, | really feel that | have volunteered free legal
advice and | withdraw my advice and, therefore, perhaps Sen. Deosaran may
pursue his argument elsewhere.

Dr. Deosaran: This has nothing to do with Sen. Tiwary's integrity or her
professional competence. | am taking it from a different point of view. This is a
new piece of legislation, certainly and reporters and concessionaires would want to
look at it. And on the face of it, and what she rightfully puts before the Senate is a
fact, the Interpretation Act says something. But how many reporters and
concessionaires, and so on, would know about the Interpretation Act? They would
be guided by what is here. | find it strange to see something being expressed in
English that when you go to the Interpretation Act, it means suddenly, most
dramatically—

Mr. Chairman: Do you feel uneasy about the language used here?

Dr. Deosaran: The “ands” and the “ors” and the “maximum”, and it could
mean both. To me, | see it means clearly that the fellow would be fined $15,000
and—that is what it says here in English.

Mr. Chairman: Senator, | understand your unease and | would recommend at
this stage that you have one out of two alternatives. One is that you accept the
advice from this side of the bench on the Interpretation Act or that you persuade
the Minister to modify the language as contained in the bill, so that it would meet
your own understanding; it would meet a level of accédlyato lay persons like
yourself and Sen. Mark, without changing the text of the clause, either of which
can be extremely tedious.

Sen. Mahabir-Wyatt: Mr. Chairman, just to correct one statement which |
thought that | heard made that is, you usually see in legislation a certain amount of
money or length of imprisonment. | just happen to have two Acts in front of me.
One is the Summary Offences Act where, for example, as | just opened it—section
125 states:

"...contravention of any of the provisions of this Part is liable to a fine of four
thousand dollars and to imprisonment for eighteen months."
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There is another one, “Offences Against The Person Act, where in section 30 talks
about a fine of $4,000 and imprisonment of 2 years.

| do not think it is accurate to say that it is usually “or”. It usually is “and”. |
do not think that this is really misinterpreted that often by that many people. Most
people who go to court do have lawyers to consult.

Sen. SpenceMr. Chairman, may | propose that we accept the position put but
just for the future we should address this matter of the lawyers making work for
themselves. As a Parliament we should address that issue.

Sen. Tiwary: Mr. Chairman, perhaps what | should point out is that the law
clearly states, where the penalty is prescribed, it should be regarded as a maximum
penalty. But | should also point out that the other part of it is, where in any written
law, more than one penalty linked by the word “and” is prescribed for an offence,
this shall be construed to mean that the penalties may be imposed alternatively or
accumulatively.

So that is the reason they do not use the word “or” but that “and” is used and
it is in the discretion of the court which is imposing the penalty to decide either to
impose one or the other or both, as the circumstances warrant it.

Sen. SpenceThat is why | proposed we accept it, but it is clearly a nonsense
which we should address in another way in the future.

Sen. Mansoor:Mr. Chairman, before you go on. | had an amendment which
required knowledge and will. | said that people who acted in contravention of
these clauses knowingly and willfully

Sen. Mansoor: | think that especially in the cases where you have lots of
conditions, or where you may be interfering with someone else's frequency without
knowing that you are doing that, | think it is important that before you go to jall
for three years, for example, the court establishes that you did it with knowledge.

6.50 p.m.

Sen. Tiwary: Every time somebody has to prove an offence there are certain
ingredients that must be established in order to prove the offence. If you put all
these offences requiring a pre-condition of knowingly and willfully, it will impose a
very heavy burden on whoever is advancing that case to establish that at a
particular time they knew what was in your mind.
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Therefore, | will say leave it to the court to decide whether in all the
circumstances you committed that offence or not, without imposing on the
prosecution the additional burden of proving that an individual or a corporation
knew or willfully did something.

Sen. Mansoor | accept that, but one must also recognize that this is a very
complicated, technical, technological area. One really feels that because of the
gravity of the punishments involved, that the person must do it with knowledge. It
cannot be a mistake. | really do feel that having regard to the multiplicity of
regulations that would be involved in this Act—it is not a question of two or four
regulations; there are going to be many regulations and all sorts of conditions,
technology and people—I think that it is wrong really for us to be so harsh. If the
fellow does it knowingly, well fine throw him in the slammer.

Sen. Tiwary: If it is established.

Sen. Mansoor | do not know, but | have been around this place long enough
to know that we have several offences where we say that knowledge is part of it. |
am saying that because of the fact that it is a very impersonal thing, in terms of the
technology, you may be for example interfering with someone's signal and not
know that you are doing so.

Sen. Tiwary: Are those matters not matters to be advanced before the courts?
Sen. Mansoor:If the law does not make provision for it.

Mr. Chairman : What Sen. Mansoor seems to be saying is that if you leave out
the requirement that the person must knowingly contravene the law to be guilty,
any magistrate sitting on a judgment on such a matter, can read black or white. He
is saying that in this case the penalties are extremely harsh.

Sen. Tiwary: In answer to that | would say it would impose an undue burden
on the prosecution to establish or to prove any of the offences. However, it is
always open to anybody who is charged to advance that he did not know, or he
knew and the magistrate is to decide what weight he is going to give that
allegation. To put the burden on the prosecution to establish or to prove that the
prosecution knew what was in your mind at the time that you committed this
offence—and notwithstanding these are maximum penalties—would be unwise
really to impose that. | do not think that anybody will be able to establish any
offence under this Act.
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Sen. Mansoor: | was told very, very many years aglgnorantia juris
neminem excusagnorance of the law excuses no one.

In a matter as complicated as this with 77 odd clauses with all sorts of
regulations to come, | think it is important. You would have to be a lawyer to
operate in this industry because you are likely to end up in jail for not knowing.
The offences are many, technical and are not very as clear.

Sen. Tiwary. On the other hand, bearing in mind the number of offences there
are and the many infractions that there can be, are you saying the prosecution, in
every case should be required to prove that an alleged offender knowingly or
willfully did something? Then we really will never be able to enforce any of these
provisions.

Dr. Persad: | must support Sen. Mansoor because this is a very, very delicate
area. | will give an example. You buy electronic devices now and it states clearly
that this may cause interference with your neighbours” things. | tend to agree with
him that it could be done out of ignorance. Probably “knowingly” in this case or at
least in some of the offences will be useful. I will think so.

Sen. Broomes:l beg to submit that there has been sufficient airing of this
matter. | beg to move that the question be now put.

Mr. Chairman : | take your point, Mr. Minister, but | think Sen. Mansoor
raised a very important point. It is not that | am indicating that | agree with him
one way or the other. If we are to vote | would want to be sure that his concerns
were voted upon. | want the House to express itself upon the point raised by Sen.
Mansoor. | will put Sen. Mansoor's amendment first. Sen. Mansoor's amendment
reads as follows:

"A person who knowingly and willfully."
Question put.

The committee divided Ayes 10 Noes 15
NOES

Lequay, A.
Atwell, Hon. H.

Rambachan, Hon. S.
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Basdeo, Dr. S.
Charles, Hon. H.
Weekes, Hon. G.
Broomes, Hon. H.
Tiwary, Miss A.
Hosein, F.
Charles, Mrs. U.
Bhaggan, N.
Rampersad, F.
Sampath, Dr. M.
Warner, C.

Hannays, G.
AYES

Mark, W.

Persad, Dr. P.

Horne, Miss L.
Furness-Smith, G.
Deosaran, Dr. R.
Joseph, Fr. W.
Mansoor, M.

Spence, Prof. J.
Mahabir-Wyatt, Mrs. D.
Paul, F.

Amendment negatived.

Clause 49, as amended, ordered to stand part of the bill.
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Clause 50.
Question proposed;hat clause 50 stand part of the bill.
Mr. Chairman: Sen. Mark do you have an objection?

Sen. Mark: | had initially expressed some reservations and most of my
amendment from 3057 dealt with the need to specify in the bill the word “or”
wherever imprisonment and fine are imposed.

7.00 p.m.

Seeing that, for instance, we have virtually past what she has indicated to us, |
want to caution, nevertheless, that for the layman it would have been more useful
to have in the bill itself, those words, so that people would know from the word,
go, if they violate or if an offence is committed, it is $10,000 or 5 years in jail or
both. So at least, for clarity of the population, it would have been better to have
that thing included. You see, | cannot recall, quite frankly, and | do not think that
the hon. Minister should be so hard on that. | think that there is need to have such
a provision, so that a person reading the Act could see from the moment, go, what
it involves.

Mr. Chairman: | think that point has been adequately raised. | only have one
guestion | would want to ask Sen. Tiwary. Does this interpretation also give the
discretion to the magistrate to reduce the fine, for instance, to less than $50,000?

Sen. Tiwary: Any legislation where penalty is stipulated is to be interpreted
as a maximum penalty.

Mr. Chairman: Even to the point of reprimanding and discharging.
Sen. Tiwary: He can impose no penalty or he can impose all the penalties.

Sen. Mark: Could the Minister say, for instance, if you were to insert the
word, "or", would it mean to say that the fine would have to be reduced?

Sen. Tiwary: In the legislation, there is a method of interpreting it. If we want
to say that although the fine is $15,000, but it could be less. However, this is the
maximum, but it is already spelt out in the Interpretation Act. So one would have
to repeat that hundreds of times every time it comes up.

Mr. Chairman: 1 think Sen. Mark is asking if you had used "or" instead of
"and", would that have infringed the legal drafting?
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Sen. Tiwary: | think, yes, it would infringe it because the penalty is, not only
alternative, it is also cumulative in the discretion of the magistrate. So it will not
really say what it means. It can be interpreted, the court has the power to award a
fine or to impose imprisonment. It also has the power to impose both a fine and
award imprisonment.

Sen. Mark: It is just that | was a bit worried about that, Mr. Chairman. | was
just basically worried about that. If, for instance, as Sen. Tiwary is saying that
according to the Interpretation Act, that is how it is interpreted and that is how the
law would interpret it, then | will be so guided, but I still maintain, Mr. Chairman,
that for purposes of clarification for the population, it should have been drafted a
little more seriously.

Mr. Chairman: 1 think the Senator has pointed out why it could not have
been otherwise.

Sen. Spence:l support that particular, clause particularly because it has
"knowingly" in it.

[Crosstalk]

Mr. Chairman: Excuse me, we must stick to the business we are after. We
are trying to pass this bill clause by clause and we are somewhere along the way.
We still have 30 more clauses to deal with. Bear that in mind. | am just seeking to
stress to the House that time is of the essence and if we are to—

Sen. Tiwary: | want just to address Sen. Spence's comment on "knowingly"
and | wanted to point out both to him and other Senators who felt strongly about
introducing the words "knowingly" and "willingly" that there are certain types of
offences that the condition of mind is important to a finding of guilt, and you will
see in clause 50 where: “A person knowingly transmits...a signaécause Sen.
Mansoor was concerned that people may be convicted of offences without their
having any awareness of it. | will also point out in clause 51, we say a person who
"maliciously damages" and then the false message in clause Person who
sends any message that "to his knowledge..."So that there are certain types of
offences, where knowledge of wrong-doing is an ingredient, whereas it is not
really required in these other offences over here. | would like to urge upon them
that there is a special reason for the distinction because of the nature of the
offences.
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Sen. Mark: In light of Sen. Tiwary's information on the Interpretation Act, for
the purposes of this exercise, | would like to take her view on the matter but |
would have still preferred to have it the way | had, in fact, proposed. But | take her
advice on the matter.

Mr. Chairman: So you are withdrawing clauses 50 to 55.
Sen. Mark: Yes.
Question put and agreed to.
Clause 50 ordered to stand part of the bill
Clause 51.
Question proposed;hat clause 51 stand part of the bill.

Sen. Broomes:Mr. Chairman, | have circulated an amendment and it appears
on page 8 of the circulated list. It relates to subclause (2) and the purpose here is
to delete the words:

"and on indictment to a fine of $10,000 and to imprisonment for three years".
In other words, it will remain entirely a summary offence with the lower penalties.

Dr. Persad: Mr. Chairman, | wonder if the Minister would consider removing
"negligently”. It may happen, a person may be cutting a tree in his yard—

Sen. Tiwary: This is what we are saying, if he is negligent, then he commits an
offence. If he is not negligent, there is no offence.

Dr. Persad: It may happen accidentally in his yard.

Sen. Tiwary: Well that is it.

Dr. Persad: What the Minister is saying is accident due to negligence.
Sen. Tiwary: No, no, no.

Dr. Persad: | think that is harsh. | would ask that it be removed.

Sen. Broomes:You would remove "negligently"? So that the moment he
damages it, he is liable?

Sen. Tiwary: No, | think you are arguing against your own point. The
subclause says if a person "negligently”. It means he does not take sufficient care
and that he causes damage. It is then he commits an offence. So | think it caters for
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your concern. "Wilfully" amounts to doing something deliberately, negligently,
carelessly, but if you take out those words, it means that if it happens by accident,
he also commits an offence.

Dr. Persad: You have 51(1) already when you maliciously do it, so, | think
there is no need for 51(2).

7.10 p.m.

Sen. Tiwary: Maliciously infers that one uses some kind of malice, state of
mind, and willfully goes and does that, whereas negligently imports that you fail to
take reasonable care or did not have proper regard when you were doing it. You
were careless and in a deliberate kind of fashion. Whereas maliciously imports a
kind of willfulness about it.

Dr. Persad: My feeling is that there is no need for 51(2). | think 51(1) covers
it. | ask the Minister to consider this.

Mr. Chairman: Sen. Persad, | think you were trying to use a word like
“malicious”.

Dr. Persad: what | am saying is that in 51(1) you have that already “who
maliciously damages”. What | am saying is that there is no need for 51(2).

Sen. Tiwary: If it is not willful but you damaged something without due care,
by accident?

Dr. Persad: If you damage public property, is there not a penalty for it? It is
not a summary offence if you damage public property?

Sen. Tiwary: It is made a summary offence here but it is a lesser degree of
offence than where you do it maliciously.

Dr. Persad: The question | am asking is that without this here if a person
accidentally, through negligence or otherwise damages public property—

Sen. Tiwary: If it is malicious.
Dr. Persad: So why do you want to include that additional condition here?

Sen. Tiwary: We are dealing with telecommunications, a special area and they
are providing for anybody who damages that kind of apparatus.

Dr. Persad: Let me ask a question. For instance, you are driving down the
road and you are careless and you bounce down a post—



88
Telecommunications Authority Bill Tuesday, August 13, 1991

Mr. Chairman: You could be taken before the court.

Dr. Persad: Presently?

Mr. Chairman: Yes.

Dr. Persad: Then there is no need for this then. What | am saying is that—

Mr. Chairman: That is a similar case o0 negligence being punishable by the
court.

Dr. Sampath: Mr. Chairman. | think it would assist Sen. Persad if | were to
point out carelessness is not malice and that is the reason for having these two
separate subclauses. Carelessness is not malice. Think about it and you will see the
need shy we must separate the two and separate the fines as sell.

Sen. Broomes:Mr. chairman, | think the Hon. Senator has come around and |
would like to move that the question be now put.

Question, on amendment, put and agreed to.

Clause 51, amended, ordered to stand part of the bill.
Clause 52.

Question proposedhat clause 52 stand part of the bill.

Sen. Broomes:Mr. Chairman, it is a very small amendment and it is to
substitute for the words “this section” in the first line, the words “section 51”.
Question put and agreed to.
Clause 52, as amended, ordered to stand part of the bill.
Clause 53.
Question Proposedhat clause 53 stand part of the bill.

Dr. Persad: | propose that we insert he word “knowingly” between the words
“who” and “uses”. | think in this case it would be appropriate.

Sen. BroomesMr. Chairman, | have no difficulty with that.

Question put and agreed to.

Clause 53, as amended, ordered to stand part of the bill.
Clause 54.

Question proposedhat clause 54 stand part of the bill.
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Sen. BroomesMr. Chairman, | have two amendments as follows:
(a) Renumber the clause as 54(1);
(b) Add immediately after subclause (1) the following as subclause (2):

“For the purposes of subsection (1), a person is taken to know that a message
is false or misleading if he did not take reasonable steps to ensure that it was
not false or misleading.”

Sen. Spence:l am a little bit worried about the amendment. It reads
“reasonable steps.” Let me give you an example. Somebody sends out a message
saying that a building is on fire. It is picked up by another station and that message
is relayed. what reasonable steps can you take in circumstances like that? It seems
to me that the person who originated the false message would be liable. I am
worried about the amendment. The original clause says knowingly and |
understand that, but this now seems to put an onus on the person. | will give you
a specific example, not to do with communication but this is actual occurrence in
which somebody telephonedraX operator and said a building out there is on fire.

It happened to be April 1, and the telephone operator range the fire brigade quite
sensibly. The person who originated the message was fined. This would make the
telephone operator, for not making some manner of verification, also liable.

Sen. Tiwary: But it says “did not take reasonable steps to ensure it was not
false or misleading”. | would say in circumstances, the operator acted quite
reasonable. You received an emergency message and you just relayed it in that
capacity, | do not think that could be considered to be unreasonable steps.

Sen. SpenceCould you give me the circumstances in which you could take
some steps to verify that?

Sen. Tiwary: One does not come to mind. But | am talking about the mischief
you talked about, where an operator is given some emergency message and acts
upon it. Was it reasonable in the circumstances for that operator to verify that the
message was correct or incorrect? | would say no.

Sen. SpenceThe first one | understand, if you knowingly. But this one it
seems to me that you are going to perhaps put a damper on people relaying
emergency messages. If they run the risks by not checking, then my position would
be always to check and that would be a delay which—
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Sen. Broomes:Mr. Chairman, may | point out that in several statutes the
expression “reasonable” occurs and once you have that expression, it is for the
person who is alleging that no reasonable steps were taken to convince the courts
that no reasonable steps were taken and the court will consider what is reasonable
in all the circumstances of the case. It is really a matter for the court to decide
what is reasonable.

Sen. SpenceAll | am saying is that if I, as an individual, am faced with such a
situation, | know what | would do. | would not transmit the message because | am
not going to risk getting hauled before the court.

Sen. Broomes:Mr. Chairman, it seems as though the debate on this point is
over. | ask that the question be put.

Mr. Chairman: | myself have been unable to detect any new directions in the
debate and | am going to put question.

Question put and agreed to.

Clause 54, as amended, ordered to stand part of the bill.

Clauses 55 to 58 ordered to stand part of the bill.
Clause 59.

Question proposedhat clause 59 stand part of the bill.

Dr. Persad: Mr. Chairman, a question to the Minister. would not this clause
be more applicable to cases of national security?

Mr. Chairman: Which one?

Dr. Persad: Clause 59, “liable to be forfeited”. Sen. Tiwary pointed to earlier,
that electronic enthusiasts may do all sorts of things. But | think they should be
spared this forfeiture. What directions would the magistrate have? Would it be in
he regulations? This is a new regulation we are bringing out. Is there anything to
guide them? Maybe we should put in that for serious offences, breaches of national
security, they should be forfeited for this offence.

Mr. Chairman: That does not mean that it will belittle. It is possible, at the
discretion the court.

Dr. Persad: | am making two points. One is that in cases of national security it
should be forfeited, definitely. Other than that, is there any precedent for the
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magistrate to display. Because right now there are people sexiraglios all over

the place. They show no discretion whatsoever and the precedent is the show no
discretion. This being a new bill, I am asking that we should put it in here to given
the magistrates some directions.

Sen. Tiwary: What are you suggesting?

Dr. Persad: | am not a legal draftsman. | am saying that in cases of national
security it should be forfeited totally.

Sen. Tiwary: On the other hand, | would say that you could also spell it out,
but there may be circumstances that you would wish to give a discretion and
bearing in mind that cases of national security will also some before the court as
opposed to cases that really do not impede security, | think that the clause given
the power to determine whether the goods should be forfeited or not. But to put it
absolute in either case, | would say that it is more desirable to leave it open and
leave it to the discretion of the court.

Dr. Persad: Right now | am loath to agree with that because right now as |
said, the precedent is that the magistrates show no discretion whatstever.
operators are harmless things. for instance, you are doing video and yatBhave
operators and they are seized. They seize all equipment. They show no discretion.

Sen. Tiwary: It is not magistrates who are seizing. It really is security people.
What | am saying is that here we are leaving it to the court to decide what goods
should be seized or not. It really does not take care of your problem. But the court
itself should retain the discretion. That is what | am saying.

Dr. Persad: So you are saying that the magistrates would have some
discretion.

Sen. Tiwary: Yes, they do.
Dr. Persad: Well, | do not believe that, but | have to go along.

Sen. Tiwary: The very clause here gives them that discretion.
Question put and agreed to.
Clause 59 ordered to stand part of the bill.
Clause 60 ordered to stand part of the bill.
Clause 6

Question proposedhat clause 61 stand part of the.bill
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Sen. Mark:You mean to actually phrase the amendment?

Mr. Chairman: Because there are others who want to come in. At least they
may help to guide you.

Sen. Mansoor: Mr. Chairman, | had problems with subclause (d), in
particular, which gave the Authority the power to make investments and be like a
bank, create funds to do all sorts of things. The normal requirement for most
governmental institutions is that at the end of the year any surplus funds are
returned to the treasury. The authority has the power to build up funds and do all
sorts of things with it. | think that is extraordinary power. It is different to any
local government body.

Sen. Mark: Mr. Chairman, | would like to say instead:

“For the purpose of carrying out its functions, the authority shall with the
approval of the Minister, charge fees.”

We should make it mandatory and use “shall,” because “may” is discretionary and
there is the possibility that the Authority might do its own thing. | want this put in

to ensure that these people do not abrogate unto themselves the authority to
impose taxes on the population. It must be made very clear that it is with the
Minister's approval that they are going to do so. Instead of using “may,” use
“shall. 1" also suggest that the Minister delete subparagraphs (c) and (d).

Mr. Chairman: Is there a possibility that if you change it, you are creating an
imposition, not only upon the Minister to charge fees, but that in every such
circumstance a fee will be charged?

Sen. Mark: Instead of saying the Minister, | could have said Parliament, but |
felt that in any event the Minister has to come to Parliament to get approval for
fees, licences or concessions.

| am suggesting that consistent with what we had agreed upon earlier, that the
Minister must give approval. | am also supporting Sen. Mansoor’s statement in

terms of the building up of reserves and investing reserves and surplus funds in
such securities as the Authority thinks fit. | feel that these two areas should be
deleted and we go with 9a) and (b) with the qualified amendment that | am

proposing.

Sen. Broomes:Mr. Chairman, | wonder if | may request Sen. mansoor to
repeat his argument. | am sorry, but | did not hear all of it.
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Sen. Mansoor: With respect to (a) and (b) where there is a question of
charging fees for services and so on, | am suggesting that because a license fee is
essentially a tax, that should be approved by Parliament or subject to regulations.
That is the first part of the amendment. That deals with 61(a) and (b).

With respect to subparagraphs (c) and (d), | am saying that in most of these
institutions, there is a requirement that at the end of the year, the authority or the
municipality, or whatever it is, turns over to Government any surplus funds. Not
only are wed not requiring that this be done, we are giving them the expressed
right to go out and make investments in a variety of things which may have
nothing to do with the original mandate which the Authority would have received.

| am suggesting that one is putting a fair amount of power in them and one
could perhaps end up with either the Government or indeed, the President, being
embarrassed by what investments these people may make. | do not think it is
necessary for their functions.

Sen. Spencelf | could just add to that and point out that where borrowing is
involved, that can only be done subject to approval by the Minister. | say, Mr.
Minister, with respect to clause 62, which is borrowing, the borrowing can only be
done with the approval of the Minister so it seems to me the very least one should
do is to make that same provision in the case of 61(c) and (d), that is, “with the
approval of the Minister so it seems to me the very least one should do is to make
that same provision in the case of 61(c) and (d), that is “with the approval of the
Minister.”

Sen. Lequay: | have a question for Sen. Mansoor. You recall the same
argument was advanced with the Carnival commission Bill where it was found that
we were giving the Carnival Commission too much. What did we eventually do
with that? Does any one remember? We thought we were giving the Carnival
Commission too much.

Sen. Mansoor:| may be wrong, but | believe we had said that it required the
dual permission of the Minister of Finance and the Minister of Sports and Culture.
| think that is what we said there.

Sen. Lequay:They also had wide powers.

Sen. Mansoor:Very, very wide.
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Sen. Broomes:Mr. Chairman, | would like to draw the attention of Hon.
Senators to an Act that was passed in this House. It is a 1989 Act and it is the Eric
Wiliams Medical Science complex Authority Act and under financial provisions
the following provision occurs:

“The reserves and other funds of the Authority not immediately required to be
expended to meet any obligation or discharge any function of the Authority,
may be invested in such securities as the Authority with the approval of the
Minister considers fit.”

Sen. Mansoor:Mr. Chairman may | suggest that the Eridgllidms Medical
Complex is a very different type of Authority and it has a 26-man board. It is
almost as big as the Senate. | respectfully suggest that really to give this body, this
fledgling Telecommunications Authority the powers to invest and be responsible
for those investments, is really pushing them beyond the call of duty. We are giving
them powers with which they could get themselves into trouble.

Sen. BroomesMr. Chairman, | wonder if Hon. Members should go forward a
bit and look at the power to borrow where clause 62(2), states:

Borrowing may be effected only with the prior approval, in writing, or the
Minister with responsibility for finance”

and in subclause (3):

“Approval of the Minister with responsibility for finance in respect of
borrowing may be either general or limited to a particular transaction

| wonder if the formulation of clause 61 was based on this, Hon Senators would
find it acceptable.

Sen. Mansoor:Mr. Chairman, | would accept the Minister’'s proposal except
that | would ask whether or not it could not be the Minister of Finance, perhaps. If
it is the Minister of Finance, | will go along with it.

Sen. Broomes:In that event, Mr. chairman, after the word “may” insert:
responsibility for finane”.

| think that would meet the case.

Mr. Chairman: Clause 61 has been amended as follows:
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“For the purpose of carrying out its functions, the Authority may, with the
prior approval, in writing, of the Minister with responsibility for finance—(a)
charge fees...”

Question put and agreed.to

Clause 61as amended, ordered to stand part of the bill.
Clause 62.

Question proposedhat clause 62 stand part of the bill.

Sen. Broomes] have a small amendment, Mr. Chairman, as follows:

In the first line of subclause (4) between the words “pledge” and “its” insert the
words “mortgage or charge”.

Question, on amendment, put and agreed to.

Sen. Mark: | have an amendment. Mr. Chairman, | am proposing that we
delete the words “and” to “fit”. If you look at 62(2), it reads:

“Borrowing may be affected only with the prior approval, in writing, of the
Minister with responsibility for finance as to the amount, the sources of
borrowing and the terms and conditions of the loan.”

7.40 p.m
Then we go now to 62 (3) where it states that:

“approval of the Minister with responsibility for finance in respect of
borrowing may be either general or limited to a particular transaction and may
be either unconditional or subject to conditions as the Minister thinks fit”.

Now, | had some worries here in terms of the unconditionality provision for this
organization.

Mr. Chairman: Sen. Mark, let me interrupt you. If you put a full-stop after
“transaction”, you have done exactly what you are trying to eliminate. The
Minister can approve with or without conditions.

Sen. Mark: Just repeat yourself, Sir.

Mr. Chairman:. What | am saying is that you want to terminate a transaction
with a full-stop, and | am saying that if you use terminate there, you impose no
limitations on the Minister as to conditionalitiesechuse nothing relating to
conditionalities will be stated.
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Sen. Mark: | am saying that 62(2) was sufficient. | do not see, for instance,
the purpose of 62(3)

Mr. Chairman: Mind you, if you want to go ahead, you can. | am sure the
Government side withccept your proposal. | am being kind to you, | think.

Sen. Mark: In other words, are you saying after “transaction” you have to
put a full-stop?

Mr. Chairman: No, you are saying that. But | am saying that if you do, you
have played right into the Minister's hands. Maybe you want to.

Sen. Mark: But | do not see the need for this. | think | am proposing that the
Minister consider deleting this subclause.

Mr. Chairman: Do you want to put it to the vote?

Sen. Broomes:No, Mr. Chairman, | willaccept the amendment proposed by
the Hon. Senator in subclause (3), and remove all the words from “and” to “thinks
fit”.

Mr. Chairman: The Minister has accepted your position, Sen. Mark. The
clause now is devoid of all the words after “transaction”, at which point we put a
full-stop. So that the subclause will now read "approval of the Minister with
responsibility for finance in respect of borrowing may be either general or limited
to a particular transaction".

Question, on amendment, put and agreed to.

Clause 62 , as amended, ordered to stand part of the bill.

Clauses 63 and 64 ordered to stand part of the bill.
Clause 65.

Question proposed;hat clause 65 stand part of the bill.

Sen. BroomesMr. Chairman, my amendment which appears on page 9 of the
list circulated, simply seeks to do what we have just done and make the making of
rules by the Authority subject to the prior approval in writing of the Minister with
responsibility for finance. The amendment reads as follows:

In clause 65 after the word "resolution” add “approved by the Minister
responsible for finance and by resolution of Parliament”.
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Mr. Chairman: Sen. Mark, you had suggested that “may” be deleted and
changed to “shall”.

Sen. Mark: | will go along with the Minister's amendment.

Question put and agreed to

Clause 65, as amended, ordered to stand part of the bill.

Question proposedhat clause 65 stand part of the bill.
Clause 66.

Question proposed;hat clause 66 stand part of the bill.

Mr. Chairman We have proposals for amendment from both the Minister
and Sen. Mark.

Sen. BroomesMr. Chairman, my amendment reads as follows:

In clause 66 (2) substitute the words "the Auditor General' for "an auditor
appointed by the Authority".

| believe that hon. Senators had argued that the auditing of the boards”
account should be done by the Auditor General. | believe it is notorious that any
auditing that is to be done by the Auditor General comes in about 7 or 8 years late,
and | know that the Government has been trying to move away from that, while
keeping the Auditor General in control. There have been formulae developed to
attain this and this amendment is proposed in order to keep the Auditor General in
control, while making it possible for the audited statements to be presented on
time.

The second amendment is again to meet some of the objections on the other
side. Also, Mr. Chairman, for the purpose of consistency, in subclause (3) be
change “Board” to “Authority”.

Sen. Mark: Mr. Chairman, in terms of clause 66(2) and having regard to the
Minister's amendment, | would like to seek some clarification. Now, “and
approved for such purpose by the Auditor General”, is the Minister saying that, for
instance, you are going to have an auditor appointed, but before that auditor is
appointed, the Auditor General shall approve? What | am concerned about is
really, for instance, when the auditor would have approved this auditor to audit the
accounts of the Authority, would the accounts come directly to the Parliament, as
we have with the Auditor General, or will they have to go back to the Authority
and then come to you and then you bring it to the Parliament?
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The reason | am raising this is because under the Constitution, the Auditor
General is an independent department, and when the Auditor General goes into a
department or a ministry or statutory agency, he or she does his or her work
independently and report to the Parliament, independently. So really, my concern,
is to what extent is there a possibility that even when there is an approval from
theAuditor General, you would have a situation arising whereby the report that is
supposed to come directly to Parliamenill mow have to go back to the board
and then the board send it through you, and you send it to Parliament.

Mr. Chairman: Sen. Mark, if you read subclause (4), that | think, answers
you question completely.

Sen. Mark: No, that does not answer my question. You see my concern, Mr.
Chairman, is the possibility of corrupt practices developing. | am saying, for
instance, you cannot have a situation where, himself is appointing himself. This is
why | am trying to get clarification.

In other words, you have an approval taking place by the Auditor General but
it does not mean to say that report is going to be sanctioned by the Auditor
General. What will happen,.is that the Auditor General will simply approve of this
particular auditor who will audit thaccounts of the Authority and then refer those
accounts to the Minister.

Mr. Chairman: Sen. Mark, | think there are Members of the Public Accounts
(Enterprises) Committee who are here today, and who would probably want to
explain to you.

Sen. Mansoor:Mr. Chairman, | think what is being proposed by the Minister
is eminently reasonable and, in fact, this is what happens. The Auditor General, in
a variety of institutions, would say that | appoint auditing firm “X” to do the audit,
and there is no question of tampering. That independent auditor approved by the
Auditor General, does his job and the accountisbe submitted to the Minister
and the Minister would lay it in Parliament. | do not see any difficulty at all. It
happens with all sorts of companies like the telephone compasA etc and it
works very well. So that once the Auditor General approves the auditor, there is
no problem.

7.50 p.m.

Sen. Mark: | raised some fears about this particular matter, but having regard
to the position advanced by Sen. Mansoor, who is an accountant and who should



99
Telecommunications Authority Bill Tuesday, August 13, 1991

know a little better, and because of the clarification given and the fact that at least
there would be the necessary safeguards, | would like to withdraw my amendment.

Sen. Mansoor Mr. Chairman, | had an amendment on clause 66(3). Basically
what | was trying to do in that amendment was to take care of the situation where
audited accounts were not available. | would not insist on this amendment, but |
offer it for the consideration of the Minister.

| am basically saying there are so many of these institutions and enterprises that
do not have their audited accounts for a variety of reasons. | am saying that in the
absence of that, we should have a requirement that they should submit their
accounts prepared by their company with a date as to when they may be audited. |
am not going to insist upon it, but | think it is a good amendment, having sat on
the Public Accounts (Enterprises) Committee for so many years.

Mr. Chairman: | take it you have withdrawn your proposal?

Sen. Mansoor:l am prepared to withdraw it, but | offer it for the attention of
the Minister.

Sen. Broomes:Mr. Chairman, | have noted this point. The reason, after due
consideration, | did not take up Sen. Mansoor's amendment is that | thought that
this board has so much power that we must not even let them feel that they will
not have their accounts ready on time. This is not a board that we can play around
with. | feel that they must have their accounts ready on time.

Sen. Mansoor:| withdraw my amendment.

Amendment withdrawn.

Question put and agreed to.

Clause 66, as amended, ordered to stand part of the bill.

Clauses 67, to 69 ordered to stand part of the bill.

Sen. Lequay:Mr. Chairman, | beg to move that progress be reported.

Mr. Chairman : Sen. Lequay, were you aware of the momentum that had just
been developed? May | hear Sen. Mark before we move on?

Sen. Mark: Mr. Chairman, if we look at clause 69, | would just like to get
some clarification here. The Authority is regarded as a statutory authority for the
purposes of guaranteeing of loaisterruption].
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Mr. Chairman: Mr. Minister, Sen. Mark is trying to make a point, can we
hear him? You may want to respond to him.

Sen. Mark: | am saying the Authority has a lot of power and | was trying to
get some clarification on clause 69. Whilst it is autonomous on the one hand, it has
access to public funds. When | raised the point about the unconditionality that is
involved, given the approval of the Minister of Finance to borrow moneys, and at
the same time to invest those moneys, you have a situation where the taxpayers of
Trinidad and Tobago will have to stand the full consequences of any
mismanagement on the part of the Authority.

So what is being said in clause 69, is that for purposes of guarantee of loans,
this body is a statutory authority and, therefore, this is where | was expressing my
concern about the manner and style in which this Authority could go about
handling its finances. Because if it does foolishness, it is the taxpayers of Trinidad
and Tobago who will have to bear the full burden of it. | just wanted to make that
point so that at least you will have an understanding of my concerns in terms of the
operations, style and manner. This is why | was also advancing the view, the need
for proper accountdllby on the part of this Authority.

Quite frankly, | am worried about this particular provision which gives the
Authority, and which in fact will allow them to operate in a kind of free way,
knowing fully well that whatever they do at the end of the day, the public of
Trinidad and Tobago will underwrite their activities. | do not know if you can give
me some clarification on that.

Mr. Chairman: Hon. Senators there is need for progress to be reported.
Senate resumed.

The Minister in the Office of the Prime Minister (Sen. the Hon. Horace
Broomes): Mr. Vice-President, | beg to report that progress has been made at the
committee stage of this bill and move that the work of the committee continue at
the next sitting of this Senate.

Assent indicated.

Question put and agreed to.
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Motion made and question proposethat the Senate do now adjourn to
Tuesday, August 20, 1991 at 10.00 d&en. A. Lequay].

Question put and agreed to
Senate adjourned accordingly

Adjourned at 7.59 p.m.



