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HOUSE OF REPRESENTATIVES
Friday, July 08, 2005

The House met at 1.30 p.m.
PRAYERS

[MR. SPEAKER in the Chair]
LEAVE OF ABSENCE

Mr. Speaker: Hon. Members, I have received communication from the
following Members requesting leave of absence from today’s sitting of the House:
Mrs. Eulalie James, Member of Parliament for Laventille West; Mr. Stanford
Callender (Tobago West) and Mr. Kelvin Ramnath (Couva South); Mr. Gerald
Yetming (St. Augustine) for the period July 08—11, 2005 and Mr. Harry Partap,
(Nariva) for the period July 06—August 10, 2005. The leave which the Members
seek is granted.

PAPERS LAID

1. Report of the Auditor General of the Republic of Trinidad and Tobago on the
financial statements of the South-West Regional Health Authority for the
financial year ended September 30, 2001. [The Minister of Trade and Industry
and Minister in the Ministry of Finance (Hon. Kenneth Valley)]

2. Report of the Auditor General of the Republic of Trinidad and Tobago on the
financial statements of the South-West Regional Health Authority for the
financial year ended September 30, 2002. [Hon. K. Valley]

3. Financial statements of Port Authority of Trinidad and Tobago for the year
ended September 30, 2004. [Hon. K. Valley]

Papers 1 to 3 to be referred to the Public Accounts Committee.

ORAL ANSWERS TO QUESTIONS

The Minister of Trade and Industry and Minister in the Ministry of
Finance (Hon. Kenneth Valley): Mr. Speaker, there are only two questions for
oral answer today. They are very close to approval. I have to request a deferral of
both questions for one week. I give the House the undertaking that these answers
will be ready within a week’s time.

Mrs. Persad-Bissessar: Before you prorogue or after you prorogue?

Hon. K. Valley: Long before we prorogue.
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With respect to written answers, the answer for question No. 32 has been
approved and will be circulated to Members of the House. There are a few written
responses that we are working on. I suggest that the Opposition file some more
questions. [Laughter]

The following questions stood on the Order Paper:

List of Projects and Programmes
(Details of)

17. Could the hon. Attorney General provide this House with a list of all
projects and programmes involving state enterprises, statutory authorities
and other state institutions in which parliamentarians have been engaged
by the State, as well as the amount of moneys paid for their services since
January 2002 to the present time? [Dr. A. Nanan]

Jerningham Junction Community Centre
(Commencement of)

33.  Could the hon. Minister of Community Development, Culture and Gender
Affairs inform this House when construction of the Jerningham Junction
Community Centre would commence? [Mr. M. Ramsaran]

Questions, by leave, deferred.

WRITTEN ANSWER TO QUESTION

The following question was asked by Mr. Subhas Panday (Princes Town):

National Housing Authority
(Contractors and Contracts)

32. (a) Could the hon. Minister of Housing provide this House with a list of
the names and addresses of all the contractors engaged in the construction
of houses by the National Housing Authority and/or the Ministry of
Housing from January 01, 2002 to May 27, 2005?

(b) Could the Minister also state:

(1) the nature and extent of each contract awarded to the
contractors named;

(i1))  the exact location where each contract is being executed or
will be executed;
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(iii)  what are the qualifications and/or expertise of each contractor?
Vide end of sitting for written answer.

DEFINITE URGENT MATTER
(LEAVE)

Escalating Murder Rate

Mrs. Kamla Persad-Bissessar (Siparia): Mr. Speaker, pursuant to Standing
Order No. 12, I thank you for giving me leave to move the Adjournment of the
House for the purpose of discussing a definite matter of urgent, public importance.
This matter is the failure of Government to curtail the escalating rate of murders
in the country.

The matter is definite in that it pertains to the specific obligation of Government to
ensure the safety and security of the citizens of Trinidad and Tobago. The matter
is urgent because the number of murders has escalated significantly in the last
weeks to almost one murder per day bringing the number of murders to date to
over 187 in as many days.

The matter is of public importance because each citizen is at risk and could be

deprived at any moment of his or her constitutional right to security of person and
life.

Mr. Speaker: Hon. Members, the leave which the Member for Siparia seeks
is denied.

Again, may I suggest to Members that the motion is one worthy of debate
under Standing Order No. 11 and particularly, this motion needs to be aired.
Perhaps, a private Member’s motion is what you need to come with.

TOURISM DEVELOPMENT (AMDT.) BILL
Senate Amendments

The Minister of Tourism (Sen. The Hon. Howard Chin Lee): Mr. Speaker,
[ beg to move,

That the Senate amendments to the Tourism Development (Amdt.) Bill, 2004
listed in Appendix II, be now considered.

Question proposed.
Question put and agreed to.
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New clause 6:
Senate amendment read as follows:
Insert a new clause 6 immediately after clause 5 as follows:

Section 6(1) of the Act is amended by inserting immediately before the
word “Act” the words “Hotel Development”.

Sen. Chin Lee: Mr. Speaker, as provided for in Standing Order No. 59(3), I
beg to move that this House of Representatives doth agree with the Senate in the
said amendment.

My reason is detailed in the document which I cause to be circulated to the
hon. Members prior to the sitting. It reads:

After the amendments were made in the Senate on Tuesday March 08, 2005, it
was discovered that the new clause 6 amendment was incorrect, as section 6
of the Tourism Development Act, 2000 deals with the Tourism Development
Act and not the Hotel Development Act as was suggested in the Senate.

Question proposed.

Dr. Nanan (Tabaquite): Mr. Speaker, today is a historic day. This is the first
time that we are seeing this kind of situation developing. We have seen that the
Minister of Tourism has shown his potential as a failed Minister of National
Security and today, he shows his potential as a failed Minister of Tourism.

I just want to put on record that the Senate amendments were made on
Tuesday March 08, 2005. It is now four months after and we are seeing an
amendment to change the words “Hotel Development” to “Tourism Development
Act”. That is the competence of the PNM Government. That is the Vision 2020.

Thank you.

Question put and agreed to.
Clauses 6 to 24:

Senate amendment read as follows:

Renumber clauses 6 to 24 as 7 to 25 respectively.

Sen. Chin Lee: Mr. Speaker, I beg to move that the House of Representatives
doth disagree with the Senate in the said amendment.

Question proposed.

Question put and agreed to.
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Renumbered clause 18:
Senate amendment read as follows:

In subclause (5) delete the word “.” after the word “minister” and insert the
words “, but in any event not earlier than the date of Proclamation of this
Act.”

Sen. Chin Lee: Mr. Speaker, I beg to move that the House of Representatives
doth agree with the Senate in the said amendment.

Question proposed.

Dr. Nanan (Tabaquite): Mr. Speaker, it is ironical in the House this evening
that this particular subclause—I do not know if the Minister is aware that in the
Senate all that was required was to move from a full stop to a comma. I do not
know if this amendment is correct. It is supposed to be after the word. You will
see the comma and nothing after that.

In my humble opinion, I am not of any legal training, but we have an
anomaly. I think that the Minister needs to correct that. As I am on my feet let
me take a few minutes as [ am contributing to this amendment. This little comma
can be a 75-minute debate, but I will not go into a 75-minute debate this afternoon.

I want to put on the record that when I saw the Prime Minister making a
statement that all the nationals of Trinidad and Tobago are safe, I want to know if
he got that information from the Ambassador to London, to make a statement like
that and today we are seeing in the newspapers—

Mr. Speaker: It is not relevant to the amendment before us.
Dr. Nanan: I will show the relevance.

Mr. Speaker: Come to it quickly, please.

Dr. Nanan: We are dealing with a matter of investment. If we do not have
investor confidence in our security, I can go on for a 75-minute debate. I want to
know if that is the signal that we are sending. The Ministry of National Security
is supposed to be on high alert. We are dealing with tourism, transportation and
investment throughout the entire system. We are dealing with this situation about
a full stop and a comma. If you cannot get your full stops and commas right,
what are we doing in this country? For the Prime Minister to make a statement
like that is totally irresponsible.

Question put and agreed to.
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INDICTABLE OFFENCES (PRELIMINARY ENQUIRY)
(AMDT.) BILL

Order for second reading read.

The Attorney General (Sen. The Hon. John Jeremie): Mr. Speaker, I beg to
move,

That a Bill to amend the Indictable Offences (Preliminary Enquiry) Act, Chap.
12:01 be now read a second time.

The Bill on which I rise to speak represents one piece of legislative suit of
amendments which we have proposed to the criminal law and practice to ensure
that the system of justice delivered, especially in the Magistrates' Court, is adequate to
meet the challenges of the day.

The Indictable Offences (Preliminary Enquiry) (Amdt.) Bill, 2005, is a version of
a piece of legislation which was attempted by my friends on the other side in
2001. That Bill was passed with amendments in this House on June 08, 2001, and
in the other place with amendments on October 02, 2001. Parliament was prorogued
on October 2001, before the House could have approved the Senate Amendments,
so the Bill lapsed. The new Indictable Offences (Preliminary Enquiry) (Amdt.) Bill
is different in two respects from that piece of legislation.

Firstly, it seeks to allow legislative legs to the system which now operates in
the courts providing for digital recording of evidence.

Secondly, it allows enhanced powers to the Director of Public Prosecutions
which it is hoped would unclog some of the bottlenecks which now exist in the
system.

The main purpose of the Bill, as the short title indicates, is to amend the Indictable
Offences (Preliminary Enquiry) Act, Chap. 12:01. That is the parent Act. The Bill
comprises 12 clauses and it will not have retrospective effect. When the list of
amendments, which I have circulated today, is read as one with the Bill, there
would be 16 clauses. The list of amendments seeks to introduce electronic
recording of evidence. [Interruption]

The main focus of the Bill, together with the list of amendments, is threefold.
That is to reform the system of paper committals. This is an important matter of
national importance and I hope that my friends on the other side would hear me
out.
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Mr. S. Panday: Mr. Speaker, on a point of order. How does he expect us to
debate amendments which have not been circulated as yet and the debate has
commenced?

Sen. The Hon. J. Jeremie: Could you tell me what is the point of order?
Mr. Speaker: I imagine the amendments will be circulated shortly.

Sen. The Hon. J. Jeremie: The Clerk has already been given—{ Interruption]
Mr. Speaker: Order.

Sen. The Hon. J. Jeremie: Mr. Speaker, the main focus of the Bill, together
with the list of amendments, is threefold, that is to reform the system of paper
committals; to empower the Director of Public Prosecutions—the Member for
Chaguanas is disturbing me—to prefer what is known as a voluntary bill of
indictment, and to provide for the electronic recording of evidence at a preliminary
enquiry. The central objective of the Bill is to help fight crime by reducing the
delays which are associated with a preliminary enquiry and to promote speedier
trials.

At this point, I seek to summarize the essential elements of the Bill. It seeks
to provide the conditions upon which a written statement by either party, that is,
the prosecution, the defence or accused persons to a preliminary enquiry may be
admitted into evidence.

The Bill also sets out the procedure which a party must follow in order to have
such a statement admitted into evidence. It then goes on to set out two methods
whereby a magistrate may commit an accused person on the basis of what is
known in some jurisdictions as a paper committal.

The first method is to give the examining magistrate the power to make an
order of committal without consideration of the statements. However, it is to be
noted that the magistrate cannot follow this method where, firstly, the accused is
not represented by counsel or, secondly, where counsel for the accused wishes to
make a no-case submission. By way of explanation, I should add that a no-case
submission is an attempt which is made by the defence to have a prosecution
stopped on the basis that the evidence which has been adduced so far is dangerous
on which the matter can proceed. Such a submission can be made at two stages in
the course of a hearing. It can be made after the close of the prosecution’s case.
At that stage the defence may submit to the magistrate that the prosecution has
failed to prove a prima facie case. For example, if there were a failure to prove
one or more of the essential elements of the charge or the prosecution’s evidence
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is conflicting or contradictory, and therefore, the charge is dangerous as it is

formulated, in the sense that the prosecution would result in a miscarriage of
justice.

Alternatively, at the second stage at which the no-case submission can be
made, the defence, after the close of the prosecution’s case may also make a
submission on the basis that the evidence led by the prosecution is contradictory
to the extent that the magistrate cannot hold that there is a prima facie case for the
defence to answer. Often in practice, only one no-case submission is made after
the close of the defence’s case.

I see that the amendments are here and are being circulated.

Hon. Members may wish to note that during the course of a preliminary
enquiry, which is conducted by a magistrate only in relation to indictable offences, the
magistrate does not have to determine the guilt or innocence of the accused. That
is an important point. If the accused is committed for trial, it is the job of the
High Court to decide on guilt or innocence. The magistrate’s function is merely
to decide whether the prosecution has established a prima facie case and to
commit the accused for trial.

The standard of proof which is required to establish a prima facie case is the
civil standard; that is to say, the standard of proof on a balance of probabilities.
On the other hand, to convict the accused before the High Court requires the
criminal standard of proof; that is to say, proof beyond all reasonable doubt.

The second method on which the magistrate can proceed in relation to the
committal procedure is to consider the statements and allow both the prosecution
and the defence to make submissions, this is, without regard to the first method on
which I spoke, which allows the magistrate to proceed without examining the
statements. In relation to this method, both the prosecution and the defence are
allowed to make submissions to the magistrate before he considers whether or not
to make a committal order.

In 1994, by Act No. 20 of 1994, the Indictable Offences (Preliminary Enquiry)
Act was amended to provide for preliminary enquires to be conducted on the basis
of written statements tendered in evidence by the prosecution. That method of
conducting a preliminary enquiry, which is commonly referred to the paper
committal system, exists in the United Kingdom, as seen in section 102 of the
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Magistrates’ Court Act, 1980. It also exists in some Commonwealth jurisdictions
including some in the Caribbean; for example, the Criminal Procedure (Preliminary
Enquiries) Act, 1995 of Dominica and the Magistrates Jurisdiction and Procedure
(Amdt.) Act, 1994 of Barbados.

In our context, increasing delays in the courts led the Government of the day
to attempt to introduce the paper committal system in 1994, but it became
apparent to magistrates, lawyers and the police that the amendment of 1994,
which was intended to speed up preliminary enquiries, was contributing to delays
and the new system of 1994 was clearly not working. The amendment of 1994
proved ineffective because the magistrate was obliged to take evidence of an
accused person who wished to give evidence and allow the cross-examination if
desired of the maker of a tendered statement. It is the fundamental right of a
person to cross-examine his accuser or witness supporting his accuser. The
amendment of 1994 was inherently contradictory. It allowed in part for the
admissibility of written statements, but then it defeated that objective by
providing for the calling and cross-examination of those witnesses by the defence
which constituted, in the first case, the major cause of the delays.

It is on record that since the enactment of those provisions only three such
preliminary enquiries were conducted. That attempt failed. As a consequence of
that failure to amend the law in 1994, in 1996, the government of the day—when
my friends on the other side were in government—established a committee under
the chairmanship of retired Justice Lennox Deyalsingh to consider the matter and
make recommendations generally.

In the Deyalsingh Report the committee pointed out that the ineffectiveness of
the amendment of 1994 was due mainly to three procedural factors. Firstly, the
accused who is given the right to cross-examine the maker of the statement
invariably exercised that right and would normally call all the prosecution
witnesses and so create delays.

Secondly, the accused was entitled under the law as amended to give oral
evidence which had to be written contributing to even further delay.

Thirdly, the accused after having been given copies of the written statement
by the prosecution invariably elected not to proceed by way of the written
statements but by oral evidence, thus requiring the witnesses to attend court and
have a full-blown procedure.

The Deyalsingh Report accordingly concluded that the amendment has made
the situation worse. They noted that since there had arisen a tacit understanding
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between the magistrate and the prosecution that no further proceedings would be
brought under the amendment of 1994, the amendment died a natural death. To
address those procedural deficiencies in the amendment of 1994, the report
recommended inter alia that preliminary enquiries be by way of written
statements from the prosecution witnesses with no cross-examination.

The committee indicated that this is the law which obtains in the United
Kingdom. It will not prejudice the accused person because he will have the right
to cross-examine prosecution witnesses at the trial in the High Court. The
Government at the time was not in favour of removing that right to cross-examination
in a preliminary enquiry, but felt that perhaps, other considerations ought to be
brought to bear.

The Bill together with the proposed list of amendments—which I have
circulated and which I am certain that my friends on the other side by now have a
copy of—will solve two other problems identified in the report of the Deyalsingh
Committee. [Interruption] I will come to that point on giving you some time to
read. I understand that you are slow readers. It is okay. [Crosstalk]

Mr. Speaker: Order. Hon. Attorney General, address your comments to me.
2.00 p.m.

Sen. The Hon. J. Jeremie: Evidence could not be recorded electronically.
Time has gone by since 1994, so that there is now in place—because of
Government's heavy commitments in terms of investment to the judicial system—
new court recording procedures. What actually occurs in the courts now is that
proceedings are recorded electronically. The amendments which have been
circulated and which ought to have been digested by my friends, give legislative
legs to the electronic recording of evidence.

Secondly, once the defence accepts the written statements—this is a lacuna
which has existed in law and this is a deficiency which has been identified by the
Deyalsingh Committee, which my friends on the other side have set up—from the
prosecution, the defence cannot thereafter object to a paper committal style
preliminary enquiry.

What happened before was that they got the written statements and then when
confronted with the written statements—I hesitate to press the point today, but I
am sure we all understand what I am speaking about—persons who invariably
have matters before the Magistrates’ Court, that is to say preliminary enquiry
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matters, often run out of the Magistrates' Court and decide that they would like a
full-blown hearing, thereby stretching the proceedings of the Magistrates’ Court
for years on end. We want to bring a stop to that.

Mr. Speaker, there have been proceedings afoot in the Magistrates’ Court for
three years in relation to fraud at the Piarco International Airport. There are
proceedings afoot in relation to one of my colleagues in this Chamber and those
proceedings have been afoot for quite some time because of—Mr. Speaker, I say
no more on that. [Crosstalk]

Mr. Speaker, the mischief which the Government, responsibly, is attempting
to cure this afternoon is the farce which goes on in Magistrates' Court, where you
have proceedings going on for three years, because persons now have received
full and complete disclosure, in writing, of the gravity of the nature of the charges
which they face and they run out of prisons, in which they temporarily choose to
place themselves, because they realize that they have serious business before the
courts.

What we are attempting to do here is to shorten the time frame within which
the preliminary enquiries ought to be conducted, bearing in mind that at the end of
the day in a preliminary enquiry no finding of guilt or innocence is made. All that
is done is that the magistrate states, on a balance of probabilities that: you have a
case to answer, go to the High Court and address your defence to the High Court.
[Desk thumping]

The amendments proposed in the Bill also arose as a result of the outcome of
a recent judicial decision and concerns by the Director of Public Prosecutions
(DPP) that certain existing deficiencies in the parent Act, that is, the 1994
amendments should be addressed.

The Court of Appeal, in the case of the Director of Public Prosecutions v.
Magistrate Thomas Felix, that is Court of Appeal No. 9 of July 2000, indicated
that the deficiencies in the parent Act should be corrected by amending the Act
and that is what we are here to do today. The court pointed out that the
subsections of section 24(A), which is part of the 1994 amendments, are so
confusing and contradictory that the only solution to produce a workable system
of paper committals is to amend the parent Act.

I ask Members of this House to note that in the Mckay Report of the
Commission appointed to enquire into, to report and to make recommendations on
the Machinery for the Administration of Justice in the Republic of Trinidad and
Tobago—which again was commissioned by my friends on the other side—found
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“that the present system of preliminary enquiries is seriously deficient” and
recommended that paper committals be used generally. As I said, that is a
committee which they established.

The main purpose of the Bill, therefore, is to seek to modify the 1994
amendment to provide a workable system for the use of written statements in a
preliminary enquiry. The Bill seeks to correct the deficiencies and inconsistencies, as
I have said, in the 1994 amendment, which has rendered the procedure
ineffective. I wish to stress that the Bill does not seek to abolish the paper
committals procedure.

It is quite clear from all the recommendations received by Government of the
day, whether from the Deyalsingh Report, by the Mckay Report or the report of
the then Director of Public Prosecutions, that the system of paper committals
should be continued but, most importantly, that it should be reformed. Hence the
main focus of this Bill is to propose procedural changes to the system of paper
committals in order to achieve a workable system. When I say a “workable
system”, what I really mean is a system that would facilitate the expeditious
hearing and completion of a preliminary enquiry before a magistrate or, an
enquiry with as little delay as possible, consistent with the ends of justice. What is
going on now is not consistent with the ends of justice.

The Bill, in seeking to do this, specifies the condition upon which written
statements by any party may be admitted in evidence in a preliminary enquiry;
these are the safeguards. The Bill does not do away with the safeguards of the
accused person. A balance is struck between the rights of the prosecution to have
prosecutions proceed in a non-farcical manner and the rights of the defence to
properly advance its case before the enquiring magistrate, as the case may be.

The conditions upon which written statements by any party may be admitted
into evidence are checked, so that there are controls. For example, the written
statement must be signed by the witness; it must be sworn before a Clerk of the
Peace or a Justice of the Peace; and it must contain a declaration that it is true.
The Bill also makes special provisions for statements by minors—persons who
cannot read or write—and for exhibits, which are referred to in the statement.

Secondly, the Bill provides the procedure that a party must follow in order to
tender a written statement in evidence in such an enquiry. For example, the
statement must be served on the other party before it is tendered in evidence and it
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must be marked by the magistrate when tendered. If there is any inadmissible
part, the magistrate must so indicate in a written note on the statement.

Mr. Speaker, many of these amendments mirror the amendments which we
have made in relation to the Summary Courts Act and Criminal Procedure Act,
which were passed in this House recently.

The Bill then seeks to provide two means of proceedings by way of written
statements in a preliminary enquiry. The first is to confer on the enquiring
magistrate the sole discretion of whether or not to commit the accused for trial to
the High Court, without consideration of the evidence presented by the
prosecution by way of the admitted statements. However, the magistrate cannot
make an order of committal if the accused is unrepresented or his attorney wishes
to make a no-case submission. If either of those situations arise, the magistrate
must then adopt the second option. Mr. Speaker, I just repeated it to emphasize
the point that the Bill really takes an evenhanded approach in seeking to reform
the system.

The second option is for the magistrate to proceed on the basis of a
consideration of the evidence, which is all the evidence, including the written
statements tendered in evidence.

Furthermore, in order to provide a workable procedure, the Bill introduces
certain other major changes. First, it prevents the accused from calling the maker
of the written statement to give evidence. However, if such a person is called by
the magistrate—this is in his sole discretion—the accused has the right of cross-
examination. The magistrate is empowered to have control over his own court. As
I mentioned earlier, the system was prone to abuse so that we have moved the
power to the magistrate to determine what is, in his opinion, likely to produce a
miscarriage of justice.

Mr. Speaker, once the accused accepts the written statements from the
prosecution—this is the point I was making that might or might not apply to
certain of us in this House—he is prevented from opting to have the preliminary
enquiry conducted by way of oral evidence. We know what happens when matters
are conducted by way of oral evidence. We have three-year delays and we have
persons who spend time at the State's pleasure and then rush out of the State’s
pleasure to prosecute their matters, because they know those matters would take a
considerable period of time. In other words, the magistrate must proceed by way
of a paper committal.



126

Indictable Offences (Amdt.) Bill Friday, July 08, 2005
[SEN.THE HON. J. JEREMIE]

The police have indicated to the Director of Public Prosecutions that an
accused person normally accepts the witness statement from the prosecution, that
is to say, the accused is the beneficiary of all that the prosecution has to offer, all
of the largesse of the prosecution, and being aware of the case against him, he
then opts to have the preliminary enquiry conducted by way of oral evidence.
That is an unfair situation and it cannot be allowed to continue. What we propose
in the amending law is that there should be an amendment to deny the accused the
option of choosing to proceed by way of oral evidence after he has accepted the
witness statements from the prosecution. Mr. Speaker, that is only fair.

Under the existing law, section 23(5) and (6) of the parent Act, where an
enquiring magistrate does not commit an accused person for trial, the Director of
Public Prosecutions (DPP) could apply to the High Court to have the accused
committed by a judge. If the judge refuses, however, the DPP has no right of
appeal. I will not read the section.

This Bill gives the Director of Public Prosecutions a right of appeal, but only
to the Court of Appeal to test the decision of the High Court. I understand that in
itself might raise a constitutional issue—I do not say a constitutional problem—
but it is an issue on which I am prepared to speak.

Section 25(4) of the parent Act empowers the Director of Public Prosecutions
to prefer a bill of indictment but on the directions of or with the consent of a judge
of the High Court or the Court of Appeal where a procedural defect has occurred
in the course of a preliminary enquiry. I would not read section 25(4). But, Mr.
Speaker, suffice it to say that in some of our neighbouring Caribbean countries the
prosecution has a statutory power to proceed by way of a voluntary bill of
indictment. We are really behind quite a few territories. These territories include
the Bahamas, which legislated for this in the Criminal Procedure Act, Chap. 84,
section 251(A); the Barbados Criminal Procedure Act, Chap. 127, section 4; in
Jamaica, the Criminal Justice (Administration) Act, Chap. 83, section 2, and even
in St. Vincent where the Criminal Procedure Code, Chap. 125, section 162 gives
the DPP this power. It is nothing of which to be afraid.

Finally, the Bill would also confer on the DPP the additional power to prefer a
bill of indictment without reference to a judge of the High Court and whether or
not a preliminary enquiry has been conducted. This is a matter which I imagine
some of my friends on the other side might raise in terms of a constitutional issue.
I say a constitutional issue again because it is not a constitutional problem and I
am prepared to speak to that when the time comes.
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Mr. Speaker, it is to be noted—I say this without elaboration at this point—
that in the Privy Council in the case of Grant and Others v. the DPP, which is
reported at 1980, 30 West Indian Reports on page 246, and Brooks v. the DPP and
Another, which is reported at 1994, 44 West Indian Reports on page 332, such an
amendment has been upheld by the Privy Council and has been expressly said to
not require a special majority. If my friends wish to debate the issue—I see the
Member for Pointe-a-Pierre is smiling with me—I would be happy to debate at a
later stage.

In those two cases from Jamaica, the DPP had the power to prefer an
indictment without reference to a judge and in the absence of a preliminary
enquiry. In other words, the DPP had the exclusive power to indict a person for an
indictable offence. Jamaica is the only Caribbean State where such powers exist.
The relevant part of section 2(2) of the Criminal Justice (Administration) Act,
Chap. 83, of Jamaica is in the following terms. I will read the relevant part of this
section of the law. It says as follows:

“No indictment for any offence shall be preferred unless the prosecutor or
other person preferring such indictment has been bound by recognizance to
prosecute or give evidence against the person accused of such offence...or
unless such indictment for such offence be preferred by the direction of, or
with the consent in writing of a Judge of any Courts of this Island or, by the
direction or with the consent of the Director of Public Prosecutions, or of the
Deputy Director of Public Prosecutions, or of any person authorized in that
behalf by the Director of Public Prosecutions.”

In the Grant case, a coroner's inquest had failed to determine persons who were
responsible for certain deaths and the DPP, in his wisdom, preferred indictments
against the appellants in the circuit court in Jamaica. That was challenged and the
Privy Council held, inter alia, that based on section 2(2) of the Criminal Justice
(Administration) Act of Jamaica, the DPP was, in fact, lawfully empowered to prefer
an indictment at a circuit court without the necessity for a preliminary enquiry, and
that this did not result in a breach of natural justice. There are several illustrations and
I do not wish to belabour the point now, because as I have said, I am certain that [
will be given the opportunity to speak to it at a later date.

Mr. Speaker, what is important to note is that at the level of the preliminary
enquiry there is no finding of innocence or guilt. The magistrate’s only function in
relation to a preliminary enquiry is to determine whether or not there is a prima
facie case for the High Court. No one is deprived of his right to natural justice
and no one is denied of his right to have his case heard.
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Mr. Speaker, there are several illustrations in our present law, for example,
leave in relation to civil proceedings. The judicial review proceedings is done ex
parte. The rationale for that is that at the ex parte stage, no rights are affected.
You have your rights to argue before a judge. All that the judge who is
empowered with the responsibility to grant leave does is to determine whether or
not this is a case which ought to be thrown out. No rights are affected at that
stage.

There is another more perhaps controversial example, which relates to the
election petitions procedure. Of course, if we throw our minds back a couple
years to, [ think it was, 2000 or 2001—the Member for Siparia might help me.

Mrs. Persad-Bissessar: 2001.

Sen. The Hon. J. Jeremie: The election petitions, which are quasi criminal in
nature, the leave there was sought ex parte on behalf of the aggrieved persons,
who are now on this side of the House. Even though the leave was sought ex
parte, I think I was in the court on that day—{Interruption] As a counsel. Of
course, | am here for a very short period of time. I was present in the court on that
day and what is interesting to note is that even though the leave was ex parte,
representatives from the affected party—the members who now find themselves
on the other side—were fully there in the persons of senior counsel and junior
counsel. As a matter of fact, there was no standing room in the court for the
applicants. That is what happens even with respect to ex parte applications.

In the Grant case, Lord Diplock said these telling words:
“In their Lordships' view the meaning of section 2(2) of the Act is clear
and free from any ambiguity. It sets out five different circumstances in which

an indictment may lawfully be preferred, which means presented for trial at a
circuit court.”

In Trinidad and Tobago the case, of course, would be stated for the High Court.

The Privy Council also reached the same conclusion in Brook's case where a
magistrate discharged the appellant after the preliminary enquiry but the DPP in
his wisdom, applied to a judge—this is distinguishable—under section 2(2) of the
Criminal Justice (Administration) Act for a bill of indictment, charging the
appellant with the same offence. There was no question of him having been
exposed to a prosecution in respect of the same offence because he was not at risk
in relation to the preliminary enquiry.
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The Privy Council held inter alia that the language of section 2(2) was clear.
It set out five distinct powers for preferring an indictment, and the fact that one of
those powers was exclusively available to the DPP did not mean that the DPP was
not entitled to avail himself of the other methods of obtaining the preferment of an
indictment.

The Board also decided that the DPP was entitled to seek the direction and
consent of a judge as to whether or not an indictment should be preferred. The
Board also confirmed that the preferring of a voluntary bill was just—this is
important—a preliminary step in the initiation of proceedings for trial at the High
Court. Accordingly, prior notice to the defendant that the DPP was considering a
voluntary bill was not even necessary.

Mr. Speaker, in recognition of its duties to detect, prosecute and deter criminal
activity, the Government, therefore, seeks to introduce this particular amendment
to give the Director of Public Prosecutions the exclusive power to prefer a
voluntary bill of indictment. This proposed power would be without reference to
the High Court and without reference to whether or not a preliminary enquiry has
been held. I dare say that in itself would bring an end to the filibustering which
goes on in the Magistrates' Court with respect to complicated fraud matters. That
is all I wish to say in relation to that particular issue this afternoon.

I now turn to a summary of the list of the proposed amendments. Essentially,
the law before us seeks to amend sections 16—18 of the parent Act. The purpose
of these amendments is to facilitate the recording of evidence. This has been
circulated. I might add, I understand that the amendments might have been slow
in getting to Members and that they might have had some difficulties in following
the amendments, as we go along. Is that neutral language? I am not now saying
that you read slowly—[Crosstalk] Mr. Speaker, I am always willing and ready to
appreciate my mistakes, so that if the Members on the other side wish time to
study these amendments, I would ask the Leader of Government Business—
[Interruption] He has already given—Oh, excellent. Mr. Speaker, that is a
people's Government at efficient work.

[Crosstalk]
Mr. Speaker: Order!

Sen. The Hon. J. Jeremie: The purpose of these amendments is to facilitate
the recording of evidence during a preliminary enquiry by electronic audio
recording. I do not think the Members on the other side would object to that.
Perhaps I ought to say at this time that we had a high level, in fact, an unprecedented
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level of cooperation in the Senate on Wednesday when every Member of the
Senate indicated that the legislation before us was urgent and that it spoke to a
laudable objective. Therefore, I encourage the Members opposite, in spite of the
fact they have been grumbling this afternoon, to adopt the lead which has been
shown by Members in the other place.

2.30 p.m.

The purpose of these amendments is to facilitate the recordings as I have said,
of evidence during a preliminary enquiry by electronic audio recording, video
recording or computer aided transcription. The amendments seek to give effect to
the recommendations of a non-partisan committee established on October 15
2002, and again, I think, I would have enormous difficulty if Members on the
other side disagree with the recommendations of that committee, but one never
knows.

That committee was appointed by the Chief Justice, my friend—under the
chairmanship of Mr. Justice Mark Mohammed—to address the issue of delay in
the criminal justice system, in particular, the Magistrates’ Court. The Chief Justice is
my very good friend. [Interruption] Mr. Mark Mohammed is also my very good
friend. This was one of the measures. [Interruption] Mr. Speaker, I make it my
point to make friends with all persons involved in the administration of justice. It
is my duty as a Minister of Justice to be friends with every single person involved
in the administration of justice.

This was one of the measures which was suggested by the then court
administrator to the Mark Mohammed Committee. The recommendations were
accepted by the committee and endorsed by the Honourable Chief Justice who
then made a request to the Attorney General in June 2004, and again in June 2005
for the preparation of the required amendments. I might add, that I have since had
a very productive meeting with my friend, the Honourable Chief Justice, in which
this issue was raised.

The proposed amendments seek to bring the recording of proceedings of
evidence in preliminary enquiries into conformity with what is contemplated by
the Recording of Court Proceedings Act 1991 (No. 1 of 1991). That is an Act that
provides for the recording of all court proceedings. It provides that any judicial
proceedings may be recorded by “any means”, while it speaks to the verification
of notes taken from the new forms of recording evidence.
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Section 3 of that Act provides that where a written law provides that
proceedings in a court shall be recorded those proceedings may be recorded by
any means. The relevant sections of the parent Act to be amended by the list of
amendments are sections 16, 17, 17A and 18. Section 16 describes the procedure
for the taking of evidence for the prosecution. Section 17 describe the procedure
where the accused gives evidence on oath. Section 17A deals with the record of
the accused person’s response when asked by the magistrate whether he wishes to
give evidence or to call witnesses. Finally, section 18 describes the taking of
evidence for the defence.

In effect, the existing legislation requires evidence to be taken down in writing
and to be read over to the witness and at the end of the day there is a provision for
them to affix their signatures to the transcripts. The evidence is then authenticated by
the signature of the magistrate. So that the existing sections deal with the recording of
the evidence of the prosecution and the defence only in the form of handwritten
depositions. The parent Act, therefore, requires the evidence of a witness to be
handwritten by the court, read over to the witness and signed by him. This signed
written evidence of each witness then becomes a deposition for the purpose of the
Act. The parent Act requires evidence to be handwritten and not recorded, and
that is against the spirit of the 1991 Act. So it is very important that the parent
Act be amended to bring the procedure of recorded evidence in line with the
procedure which was envisaged at the time the Act was passed in 1991. The
Justice Mohammed Committee shared this conclusion. They said, although the
1991 Act provides for the recording of evidence by any means, it refers to the
verification of the recorded evidence by a certificate of the person responsible for
preparing the record and not by the signature of the witness.

Mr. Speaker, the system of recording of evidence by longhand is archaic and
it contributes to the delay, cost and complexity of cases in the courts. One may
argue that the present system may deny even the accused proper access to justice.

The proposed amendments are therefore designed to speed up the process
while being steadfast to the accuracy of the evidence which is a challenge in the
use of modern technology. Already, the audio digital method of recording of
evidence has been implemented to facilitate that process, but its full implementation
awaits the enactment of the proposed amendments to accommodate wider range
methods of recording evidence in a preliminary enquiry.
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Mr. Speaker, I must emphasize that the proposed amendments to sections 16,
17, 17A and 18 of the parent Act by the list of amendments to bring the parent
Act into conformity with the Recording of Court Proceedings Act, 1991, will not
abolish the use of taking evidence by longhand. We are merely seeking to
provide an alternative method to record the proceedings in a preliminary enquiry.
It is intended to reduce the delays inherent in taking evidence by longhand in the
course of a preliminary enquiry. So both methods, longhand and electronic, for
the time being, will be available to magistrates in relation to other matters.

Mr. Speaker, the recommendation of the Mohammed Committee established
by the Honourable Chief Justice which was endorsed by him, and in subsequent
request to me to prepare the required amendments to the parent Act, is an attempt
to address the serious problems facing the Judiciary with respect to the backlog of
cases in the system, hindered no doubt by the existing system of taking of notes in
court in preliminary enquiries by longhand.

I turn finally to an examination of the Bill, clause by clause. Clauses 1 and 2
would provide for preliminary matters, that is to say, the short title and interpretation
provisions, respectively.

It is proposed by the list of amendments to include a new clause 3 to the Bill
which seeks to repeal and replace section 16 of the parent Act. The new section
seeks to provide that evidence given at a preliminary enquiry by the prosecution
can be either handwritten or recorded electronically, thus the existing method of
handwritten evidence is maintained for the time being. But added to this is the
means to record the evidence electronically.

Mr. Speaker, I wish to draw the attention of hon. Members to subsection (4)
of the new section 16 which outlines some of the new means of recording of
evidence; that is to say, by electronic recording, video recording or computer
aided transcription. That subclause also directs that the transcript of the recorded
evidence shall be prepared and verified by the certificate of those responsible for
the accuracy of the recording of the proceedings and of the transcripts in
accordance with the Recording of Court Proceedings Act, 1991.

On the other hand, clause 3 of the Bill will be numbered as clause 4. The
renumbered clause 4 would insert two new sections after section 16B of the
parent Act, that is to say, sections 16C and 16D. The proposed section 16C would
provide for the admissibility of written statements as evidence in a preliminary
enquiry if certain conditions are satisfied, and I have already stated what those
conditions are.
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I wish to point out three important changes that the proposed section 16C
seeks to introduce. The first two changes which are seen in subsection (9)
provide that the statements of the prosecution should not only be accepted by the
accused person, but also by his attorney-at-law so that there will be no room to
question the giving and receiving of these statements. The second change is once
the statements have been accepted, the magistrate must proceed to conduct the
enquiry in accordance with sections 23A or 23B.

In other words, the Bill seek to make it very clear that acceptance by the
defence of written statements prevents the magistrate from proceeding by way of
an old style preliminary enquiry; that is, to call the witnesses to give oral
evidence. He must proceed to hold the enquiry as a paper committal. The third
change is to provide a new schedule, the Third Schedule, consisting of Parts A
and B to the parent Act, to ensure that the accused person and his attorney at law
cannot, after having accepted the prosecution’s written statements, claim that they
never received the statements. They must both sign a statutory form. This is
important because if such a claim can be made and sustained, then the defence
with the statements in their possession, and this has happened, can call for an old
style enquiry and thus have an unfair advantage over the prosecution. Mr.
Speaker, that is why there is a need for documentary proof that the statements
have been served by the prosecution and accepted by the defence.

The proposed section 16D would provide for the filing of a copy of the
written statement with the Clerk of the Peace, for the proper identification of any
document or object referred to in a written statement that relates to exhibits, and
for the procedure to admit a written statement in evidence.

Subsection (8) seeks to remedy a possible lacuna in the Bill by expressly
providing that written statements of each be deemed their evidence in chief, that
is to their oral evidence. So the witnesses would not have to be called at the
enquiry to give evidence from the box. This would help greatly to reduce the
amount of delay associated with a preliminary enquiry.

Subsection (9) also seeks to remedy a possible lacuna in the Bill by expressly
providing that an accused person is entitled to challenge any part of a written
statement. The intent, of course, would be to prevent it from being admissible in
evidence against him. Mr. Speaker, [ am of the view that such an important right
should not be left to be implied because the rule of law, particularly in its
application to criminal legislation, demands clarity and certainty.
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I return to the list of amendments. It is proposed to insert after the
renumbered clause 4, a new clause 5. That new clause 5 seeks to repeal section
17 of the parent Act and to replace it with a new section 17. That new section 17
would also incorporate the prevailing section 17A. The prevailing section 17A
would be repealed by a new clause 6 as proposed in the list of amendments.
Sections 17 and 17A of the parent Act have been amalgamated because they
simply provide the procedure to be adopted where the accused person gives
evidence on oath, where he remains silent, where he reserves his defence and
where he refuses to sign the record of his statement. Most importantly, in the
case where the accused is informed of his right to give evidence upon oath, or to
remain silent, the statement addressed to the accused by the magistrate shall
include the information that his statement will be taken down in writing or
recorded and may be given in evidence at his trial notwithstanding any promise
or threat made to him to induce him to make any admission or confession of his
guilt.

The proposed section 17 includes another means of recording the answers. It
can be taken down in writing or recorded in the same manner as described in the
new section 16 to which I have just referred. In addition, if recorded, the magistrate
shall cause a copy of the recording and verified transcript to be kept with the
depositions and any transcripts of the recorded evidence. Subsection (3) includes
the provision for the recording of the accused person’s response whether he
remains silent or whether he replies, that he reserves his defence or uses words to
that effect after being addressed about his rights by the magistrate.

The subsequent subsection retains the duty of the magistrate to record in
writing the refusal of the accused to sign the record of his response, and this
record will be kept with the depositions. It is proposed by a new clause 6 in the
list of amendments which have been circulated to repeal section 17A of the parent
Act.

Clause 4 in the Bill will now be renumbered as clause 7 and the renumbered
clause 7 would seek to insert a new section 17A after the new section 17. I hope
Members are following with the amendments which have been circulated.

From the list of amendments, hon. Members may note that it is proposed to
number the reference to 17B as 17A. The proposed 17A would provide for the
tendering into evidence of a written statement of an accused person and his
witnesses and for the admission of those written statements as evidence in the
trial. A copy of any such statement must be given to the prosecution and each
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original must be given to the magistrate. Every such statement would be admissible
as evidence in the trial unless the accused or his witness, as the case may be, can
prove that he did not sign the statement.

Finally, by the list of amendments, it is proposed to insert a new clause 8 to
the Bill. This new clause 8 seeks to repeal and replace the prevailing section 18 of
the parent Act. The new section 18 simply provides for the taking of evidence of
the witnesses for the defence in the same manner as the evidence of a witness for
the prosecution is taken under section 16 of the parent Act. It also provides for
the procedure to be followed by the magistrate where he would ask the accused
whether he wishes to call any witness, and the response of the accused to this
request.

Mr. Speaker, the remaining clause references are to the Bill. That is to say,
clauses 5 to 12 would be renumbered as clauses 9 to 16, respectively. The
renumbered clause 9 seeks to amend section 23 of the parent Act to extend the
powers of the Director of Public Prosecutions to enable him to prefer an
indictment, whether or not a preliminary enquiry has been conducted and without
reference to the High Court.

The existing law provides for an accused to be committed to trial to the High
Court in one of three ways as | have stated before. The renumbered clause 10 or
clause 6 as shown in the printed Bill, seeks to insert seven new clauses after
section 23 of the parent Act. That would be sections 23A, 23B, 23C, 23D, 23E,
23F and 23G. The proposed section 23A would allow the magistrate to commit
the accused person to trial without considering the contents of the written
statement tendered under section 16C unless the accused is unrepresented or
counsel for the accused makes a no-case submission.

A lot of these I have gone through before but I am going through the Bill
clause by clause. The proposed section 23B would provide for a committal based
on the written statements tendered in evidence. This proposed section would
allow the accused to submit that a prima facie case was not made out and for a
rebuttal by the prosecution. Thereafter the magistrate may either commit or
discharge the accused based on a consideration of all the evidence.

Mr. Speaker, I wish to stress two major changes which are stated in section
23B. The first is seen in subsection (2) which seeks to clarify that the magistrate’s
direction, under this subclause, would not be to the Clerk of the Court or any
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other person but to the prosecutor. The second amendment is seen in subsection
(4), which seeks to provide for greater procedural clarity. This subsection
provides that the magistrate shall entertain a no-case submission by the defence
only after the evidence of the prosecution has been admitted and not just after the
admissibility of the written statement.

Subsection (4) would also preserve the right of the accused person to cross-
examine any of the prosecution witnesses after the making of the no-case
submission.

The proposed section 23C would deem a statement admitted in evidence
under section 16C to be a deposition The proposed section 23D would retain an
accused person’s right of cross-examination in a preliminary enquiry because
there is in a general rule of criminal law that a defendant has the right to cross-
examine in person, and by counsel, any witness who is called by the prosecution.
This right applies even by the party calling a witness does not think it proper to
examine him after he is called and sworn. The authority for that is case of R v
Bingham and Cooke, which is a House of Lords decision. The proposed section
25E would make it a summary offence for the maker of a written statement which
is tendered in evidence wilfully to make a false statement or a statement which he
believes not to be true.

Mr. Speaker, the proposed clause 23F would provide that section 55, and Part
VI of the Summary Courts Act, Chap. 4:20, shall not apply to proceedings under
the amendment proposed by the Paper Committal Bill. The proposed section 23G
would confer, as of right, a right of an appeal to the State, but only to the Court of
Appeal—and I expect that there would be some debate on this later on—against a
decision of the High Court made under section 23 of the parent Act.

The renumbered clauses 11 to 14 (or clauses 7 to 10), as shown in the printed
Bill, are merely consequential changes arising out of the earlier amendments. The
renumbered clause 16, which is the only other clause of the Bill which I propose
to speak to, provides that the amending Act shall not apply retrospectively. And I
imagine that again might be a source of comfort to certain persons in this House.
It will not apply to a preliminary enquiry that began before the amending Act
comes into force. I repeat: It shall not apply to a preliminary enquiry that began
before the amending Act comes into force.

I am fully aware that reform only to the law governing preliminary enquiries
would not by itself solve the major problems of delays in the criminal justice
system. And it would be unfair, as the Member for Princes Town who rose on the
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last occasion to say, that we are beginning the process with the Summary Courts
(Amdt.) Bill and ending the process there. Without saying more at this stage, |
wish to indicate that reform is currently being undertaken in relation to the service
of warrants, the entire Bail Act, the Summary Courts Act which we have dealt
with here, the Summary Offences Act and, of course, the Indictable Offences
(Preliminary Enquiry) Act. The list of amendments represents the consolidation
of three attempts to deal with problems inherent in the Indictable Offences
(Preliminary Enquiry) Act.

The Government is also aware that infrastructural and administrative changes
are required. To this end, the Government will assist the Judiciary in any way it
can to help in the provision of more and better facilities for the Magistracy. The
Bill is part of the wide package of measures which are intended to help reduce the
backlog of matters particularly in the Magistrates’ Court system, and also to
reduce the delays in the High Court.

This Parliament has recently passed legislation in relation to the conduct of
summary trials and trial procedures in the High Court. Currently, before the
Parliament there is legislation proposed to deal with amendments, to the issue of
bail—that is on the Order Paper; the issue of police service reform which would
require, of course, the support, as I said a month ago, of all right-thinking citizens
and the implementation of the sentencing of corporal punishment.

Under the Administration of Justice (Miscellaneous Provisions) Bill, 2005
which was recently passed in this House and in the Senate with amendments,
reforms are also proposed to numerous pieces of legislation such as the Evidence
Act, the Larceny Act, and also the Electronic Transfer of Funds Crime Act. I am
sure that Members, regardless of where one sits, will therefore appreciate the
holistic approach that is being adopted to deal with the problems in the criminal
justice system and to modernize the system of the administration of criminal
justice.

I therefore call on all Members in the House, as their colleagues did in the
other place less than 48 hours ago, to join with the Government and to produce
legislation of which the people of Trinidad and Tobago would be proud.

Mr. Speaker, I beg to move.
Question proposed.

Mr. Subhas Panday (Princes Town): Having heard the Attorney General
today, and having heard his repetition of certain statements, one can safely tell
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the Chief Justice with friends like the Member, he does not need enemies. It is

clear what this legislation is about, and it is clear whom the Government wants to
demolish.

This PNM Government has embarked—

Hon. Jeremie: Mr. Speaker, on a point of clarification. As I indicated in the
course of my presentation, perhaps, the Member for Princes Town might not have
been listening or he might have been reading his list of amendments slowly. I did
say that the genesis of this legislation was in his hand. He sat on this side and
passed this legislation in the Senate and in the House of Representatives with a
few amendments. The system has moved on since then. The Parliament was
prorogued for reasons better known to him than to me. But it is disingenuous for
you to say—

Mr. S. Panday: And I would like to show you the amendment which you
have included to show you got caught and that is why you are asking for
clarification, and it goes like this: We never had this as part of our legislation, and
that is, clause 5 which says “Notwithstanding subsection (5), (6) and (7)”. That is
where the magistrate listens to a preliminary enquiry and he decides to discharge
the accused after the preliminary enquiry. If you do not like it then under section
5 of the Indictable Offences (Preliminary Enquiry) Act, you apply for the notes of
evidence within 30 days and within, I think it is six months, you can go to a judge
for a bill for an indictment to say that the magistrate was wrong and you have the
person indicted.

What you are introducing now is that notwithstanding that power, which the
law gives to the Director of Public Prosecutions, if he does not like what the
magistrate does, you are saying now the Director of Public Prosecutions or the
Deputy Director of Public Prosecutions or any person authorized on that behalf by
the Director of Public Prosecutions may prefer an indictment whether or not a
preliminary enquiry has been conducted. [Crosstalk]

Hon. Jeremie: On a point of clarification.

Mr. S. Panday: I thought you were brighter than that. No. If you are a
dunce, stay there. Sit down. You take so much time, you put everybody to sleep
in this Parliament and now you want clarification. This is the dangerous piece of
amendment which I am saying you have put where the DPP, without even going to
a magistrate, or a judge to have a judicial interpretation or a judicial analysis of
your documents, you are merely giving the DPP the power to file a bill of
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indictment that would send the accused straight before the High Court. This is
why I say we must let the Chief Justice know that with friends like him and the
other person, he does not need enemies. [Interruption]

3.00 p.m.
Hon. Member: [Inaudible]
Mr. S. Panday: The good friend who taped himself and went to his home.

Dr. Moonilal: The fellow who wired up himself.

Mr. S. Panday: The wire man. This is the dangerous part of that legislation.
So, Mr. Speaker, having given him an opportunity to clarify the matter, I now
proceed. He took almost 75 minutes and said little or nothing. This Government
has embarked upon a well-thought-out course of conduct of eroding the rights of
citizens. This legislation will be doing that also. The Member for Pointe-a-Pierre
will come with that also.

Recent indications by Government has signalled their intention to amend, like
they are doing now, pieces of legislation as the Indictable Offences (Preliminary
Enquiry) Act, which have afforded safeguards against the excesses of the State.
Mr. Speaker, this Government has clearly shown its dictatorial tendencies and this
Bill points in that direction.

Since this Government came into office, it has attempted to limit the Freedom
of Information Act. It has brought to this House resolutions to limit members of
the public from enquiring about Government's activities. Not only that, they are
attempting to curtail the ambit of the Judicial Review Act, No. 60 of 2000, where
they are saying that members of the public, who are not directly affected by the
excesses of Government, are being removed from the ambit of the Act.

Further, despite public outcry, this Government has failed to rectify the Equal
Opportunity Act. Do you know why? They want to continue in their vindictiveness,
their bias and their dictatorial attitude. Things that will assist the public—the
Compensation of Injuries Act—they would not implement. They are begging
here for assistance. We have done it in the past and we have seen that when you
assist them, they are merely asking for assistance to put legislation on the books,
which they will never implement. Did we not give them assistance in the
Occupational Safety and Health (OSH) Bill? We gave them assistance with the
OSH Bill.
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Look at how many persons are being killed—the persons on the oil tanker; the
persons knocked down by crane; we see persons falling like flies all over, yet this
wicked and vindictive Government, this lack-of-caring Government will never
implement it. Probably the unions deserve it because instead of pressuring the
Government to implement it, they pressure for the price of bread. Mr. Speaker, as
the Attorney General said, there might be a constitutional issue. For clarification,
if he wants clarification, this piece of legislation is indeed unconstitutional and we
will prove that as we go along.

We must ask ourselves what we are doing here. We are trying to do away
with the preliminary enquiries. What is a preliminary enquiry? Before someone
goes on trial in the Assizes, there is an enquiry by a magistrate to ensure that a
prima facie case, that is, a case of the offence, on paper, has been made out. So,
the magistrate makes sure that a case has been made out before he commits you.
With this piece of legislation, the magistrate, as a judicial officer, will determine
that.

We must ask ourselves what is the rationale for a preliminary enquiry. The
rationale for a preliminary enquiry—and the law sees it as that—is to ensure that a
person knows the case which he has to face; and that has been so for over 100
years in this system. That is contained in our statutes Chap. 12.01. The
Indictable Offences (Preliminary Enquiry) Act is contained in the law. It helps
the defence to determine whether the police investigation, that is important, and
all the evidence that the prosecution has adduced before the magistrate is
sufficient for him to determine whether a prima facie case has been made out, so
that he could commit the accused to stand trial at the Assizes. That gives the
accused that protection from the law. The magistrate must find out that a prima
facie case has been made out to justify trial by a judge and jury for an indictable
offence, which is a very serious offence. It seems to me that the Attorney General
needs some clarification for that also. He does not understand the principles and
the rationale for that system.

In the United States of America there is a system of the grand jury. The grand
jury sits and determines whether there is a case before they put a man in jeopardy.
To quote Grant’s case, the Jamaican case, we will show him that we are comparing
constitutions one with the other.

This Act, the Indictable Offences (Preliminary Enquiry) Act, attempts to
protect the accused from being put in jeopardy by an unwarranted trial before
judge and jury. The case that comes to mind is that of Prof. Vijay Naraynsingh.
Had this law been passed, he would have been slapped by section 23B, I think it
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is, where it speaks about the voluntary bill of indictment. He, without going to a
Magistrates’ Court to have his matter probed, would have been served with a non-
bailable offence, would have put Dr. Naraynsingh in jail, and he would have had
to wait years for a trial in the High Court. Thank God we have the Indictable
Offences (Preliminary Enquiry) Act.

The DPP caused the information to be laid, the magistrate heard the evidence
and, having filtered the evidence, he found out that no prima facie case had been
made out against Dr. Naraynsingh and he was released. Mr. Speaker, had we
given the DPP that kind of power, Dr. Naraynsingh would have been languishing
in jail. And they are talking about it not being unconstitutional? That is why we
say all the police investigations should be brought.

In the Naraynsingh case, a preliminary enquiry allowed the probing and
countering of the case of the prosecution to prevent wicked, vindictive and spiteful
prosecution. This really is to prevent somebody from going to the Assizes on bogus
or, as the Member for Oropouche said, on a “frame” case. They are framing people
and this gives them that protection. When the DPP can merely send a person there, he
can take away his rights for years. In this case, Dr. Naraynsingh was released within
three months. If this new system had come in, his liberty would have been denied for
a longer period and that is where we say that this matter is indeed unconstitutional.

In the Naraynsingh case, the police and the DPP had evidence on their file
which contradicted to such an extent that the matter should not even have been
laid. In this case, they had information from a man called Junior Motris, to whom
they gave immunity in a bogus case. They had on their files information that on
the date that Junior Morris said that Dr. Naraynsingh spoke to him about
committing the offence, they had written, incontrovertible evidence that Dr.
Naraynsingh was out of the country. He was not here, but they still filed against
him.

Worse than that, when the preliminary enquiry was held, the witnesses, under
oath, gave the same evidence on file, making the contradictions. One would have
thought, Mr. Speaker, that decency would have demanded fairness and fair play
and would have demanded that a nolle pros or discontinuance of the matter
should have taken place. Do you know what they did? They said: “Ride it out,
brother. Let the magistrate decide. You ride it out.” That is why I say spiteful
and vindictive. The magistrate adjourned the matter for a week. I wonder if he
was signalling to the authorities to withdraw and enter a nolle pros. At the end of
the day, Mr. Speaker, Dr. Naraynsingh was discharged.



142

Indictable Offences (Amdt.) Bill Friday, July 08, 2005
[MR. S. PANDAY]

Mr. Karl Hudson-Phillips said that, in his 45 years as an attorney at law
practising at the Bar, he had never seen such a miscarriage of justice and abuse of
power. That is what a preliminary enquiry does. This amendment is creating a
situation for that abuse of power, when a DPP, without talking to anybody, could
indict you and keep you in custody for any length of time.

To add insult to injury, after Dr. Naraynsingh was discharged, they leaked
information to the public, saying they were coming back for him—terrorizing
him. We talk about being prepared for terrorism. This country must be prepared
for state terrorism—terrorism by them. They went to the press to humiliate and
terrorize Dr. Naraynsingh, saying that they were going to review the notes with a
view to going to the judge for a warrant to indict him. Instead of apologizing for
the pain they had inflicted on the doctor, they decided to humiliate him. That is
why this Government cannot go anywhere with crime.

We ask them: In how many cases in the past have magistrates discharged
people and in how many cases have the DPP gone to the newspapers and say they
are going for them? Do you know why? People on that side have said that Dr.
Naraynsingh is guilty. 1 heard them say if he did not do it, who did it. That,
apparently, had filtered down into the office of the DPP.

Mr. Bereaux: Mr. Speaker, the Member is imputing improper motives to
people on this side. I am an attorney at law and I take serious objection to it. He
knows very well that he should not behave like that.

Mr. S. Panday: I heard you say it.
Mr. Bereaux: No, you could not have heard me say it.

Mr. S. Panday: That if he did not do it, who did it. That is the attitude; that
is the banana-type republic; this is the type of dictatorial government, Robert
Mugabe, Zimbabwe-type government we have. That is why we must protect
people from them. This is the situation which this legislation can create.

Mr. Speaker, let me explain for the lawyer. They say that at a preliminary
enquiry you must bring all the evidence before the court. If you have evidence
and you do not bring it at the preliminary enquiry stage, you cannot bring that
evidence at the Assizes. In this case, when you go to the DPP or any prosecutor
and you ask for disclosure, do you know what they say? Disclosure is
discretionary. If you further ask for disclosure, do you know what they say? It is
ongoing—hiding information.
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This paper committal is a system to shorten the process, do you expect, Mr.
Speaker, that they would give all the information? Do you think they would give
all the disclosure or do you think they would give sufficient disclosure for the
magistrate to have a prima facie case made out to commit you? They may not
give the information they have in their possession which might be helpful to the
defence. Ifthey have it, nobody knows that they have it—they can hide it—but in
the preliminary enquiry, you can be sure that if they do not come with all the
evidence, they cannot come with it upstairs.

The Member is young enough to remember the case of Codogan in 1963. Do
you remember the case of Codogan against the queen? Codogan was a
Trinidadian. They brought a case against him. They did not remember the
evidence. The matter was discharged. They brought it again against him. They
said they had two witnesses. When they found out that those witnesses were
available at the time of the first preliminary enquiry, the matter was discharged.
These are the protections that the law gives people at this stage.

In this country, they will hide evidence. You cannot trust them, Mr. Speaker.
They will hide evidence. Do you know what countries have done before they
went to paper committals? They have said that disclosure, that is, bringing all the
evidence to the defence, is not discretion, but is controlled by statute. So, in order
to ensure that the defence or the accused person is not prejudiced in any way,
disclosure should be put into statute so that the DPP, when he indicts you, all the
evidence which is available and favourable to the accused must be given
according to law, not discretion. We do not trust the discretion of those people
who hold those offices. When the hon. Attorney General spoke of a constitutional
issue, it had to be that he spoke of our being slow readers. He might be a fast
reader, but a slow person to comprehend—a slow thinker.

When one looks at the history of the legislation, it is said in some quarters that
the preliminary enquiry took a long time, therefore let us shorten the system
because after the preliminary enquiry, you have to prepare records and things like
that. In 1967, the United Kingdom started to review this system. In Trinidad and
Tobago, we had the Gurley Report to which the Attorney General alluded, which
recommended paper committal.

The PNM Government, by, I think, Act No. 20 of 1994—Iet them know that
when they brought that Bill, they brought that Bill needing a special majority.
PNM, reading fast and not understanding what they were doing, incompetent as
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they are, they copied from the English legislation and they copied wrong. They
cannot even copy and they want to tell us that we are slow readers. Shame on
them!

I would not go into the Act now because time is against me, but when the PNM
passed that Bill, they were so incompetent that the Act could not be interpreted
nor implemented. So, between 1994 and 2001, under that Act brought by the
PNM, only three preliminary enquiries were conducted, as the Attorney General
said. When they realized that the PNM was so incompetent—they cannot do
anything right except maybe “lime” with the criminals—they decided, among all
the parties, that they would not apply the Act anymore.

As he said, the UNC at that time had set up the Deyalsingh commission and he
had made recommendations. As a result of that, the Lord Mackay commission
also recommended paper committals. When they recommended paper committals,
they only had a linear view of the position. They were not considering the
specific requirements of our own Constitution. They could have done it in
England, but England does not have a constitution. We have a Constitution and,
as long as it stays here, we have to abide by it.

In 2001, the United National Congress government brought Bill No. 16 to this
House. I think that the Attorney General said it is their bill. We are saying that
the parts of the Bill with a good intention came from the UNC, but the other part
which we alluded to, clause 5, that did not belong to the UNC.

The UNC came to the Parliament—we are big enough to say that we made a
mistake—in 2001 and brought the Bill requiring a simple majority. That Bill, Mr.
Speaker, was speaking only of paper committals. I will show, in a few minutes,
why we ourselves realized that that was unconstitutional and that the Bill required
a special majority. While the Bill was being debated, the then Sen. Martin Daly
indicated in his contribution:

“Now, I know what the problem is. The problem is that if we are going to
curtail the rights of defendants at the Magistrates’ Court...let me make it very
plain, I am not one of those who advocate the curbing of civil liberties of any
kind very easily... The problem is, if we are going to curtail the rights of
defendants at the Magistrates’ Court stage...then we are going to have to pass
legislation with a special majority, and nobody said it but I know that is where
the problem lies.”

Mr. Speaker, that Bill was merely trying to introduce paper committals, that is
sections 23A and 23B. We were not being as arrogant as this PNM Government.
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The Member for Pointe-a-Pierre was at that time in the Senate and after all the
contributions, the Member said:

“Mr. President, I have heard all the contributions that have been made by
hon. Senators. Certain amendments have been suggested, certain procedures have
been questioned...”

Hear how a UNC government operates; not like an arrogant PNM government.

“I am respectfully asking for an opportunity to defer the Committee Stage
and my response to the Bill, in terms of answering the many questions that
have been raised by Senators to a later sitting of the Senate.”

Mr. Speaker, the UNC government has done its homework. We have looked at
it and in hindsight we have come to the conclusion that, indeed, there should have
been a special majority. Not only that, we have not stayed at that stage, we have
gone further and we want to say that we are interested in dealing with the crime
situation.

When one looks at the Bill, the reason we think it is unconstitutional—I will
go into some detail later on—the moment you are served with disclosure,
regardless if it is all or half, the moment you accept a portion of it, then you
cannot go for a preliminary enquiry through the oral method where you give the
evidence. You are bound; you have no alternative but to accept paper committal.
One finds that anomalous; one finds that draconian. If in the criminal law, a man
is deemed to be innocent until proven guilty and a man can plead guilty; you can
know all the facts of the case; you can get full disclosure and even at that stage
before you are sentenced, you can change your mind. This Bill deprives you of
the right to change your mind and that is why we are saying that it is unconstitutional.

Mr. Speaker, I said that the UNC has done its homework. All they have to do
is put an amendment that the paper committal should be done with the consent of
the defendant. [Desk thumping] Simple! At his option! There are many persons
who are in custody and want to have their matters tried and many of those persons
will say: “I am opting to have my matter tried.” But you do not force it down his
throat. You do not compel him to go in a corner. You do not blackmail him by
pretending to give him disclosure and after you give him disclosure, you tie his
hands behind his back. That is why I say, Mr. Speaker, that it is unconstitutional.
It is at his option and there are many people who would exercise that option.
Give him the option to go upstairs.
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As the attorney here is saying, he sees a constitutional issue and not a
constitutional problem. In his limited knowledge and understanding of law, we
would not even have a constitutional issue if we go that way because we on this
side are disturbed about the Constitution of Trinidad and Tobago like everybody
else. We are disturbed about the backlog in the Magistrates’ Court. We are
disturbed about the delay in the administration of justice, but we are saying that in
the process of expediting, we must not put on the altar, the liberty of the
individual. That is our position.

3.30 p.m.

Mr. Speaker, when we come to this Bill one would see the draconian effects.
First of all, I will deal with the Bill that the UNC brought, to show you that we as
big people admitted that that needed a special majority, hence the reason that we
asked for the Bill to be deferred in the Senate.

Clause 3, section 16C.(1) states:

“Notwithstanding sections 16 and 18, in a preliminary enquiry...”

That is where the accused could give evidence and call witnesses—

“a written statement...if the conditions mentioned in subsection (3) are
satisfied, be admissible as evidence...”

It says that certain conditions have to be fulfilled. One of the conditions is that a
copy of the statement is given to the party and that he does not object to the
statement being tendered. But when it says that he does not object to the
statement being tendered, it is a question of merely admissibility. The magistrate
could overrule you or where you go. What will happen—the way I know how
criminal lawyers are cautious—is that they would say: “We do not want any
disclosure.” All this legislation the Government is passing and trying to choke
and force people in a corner, after one or two times, when the people are being
hoodwinked and blackmailed, that would be the normal trend in the society that
we do not want any disclosure, come to the preliminary enquiry, disclose to the
preliminary enquiry, we will cross- examine you and we will go by the old
method and this will become obsolete and useless. That is why we are saying if
the accused wants it, let him request it, so by so doing he would be happy to get it.

It goes on to say that in clause 3, section 16C.(9)

“Where the written statements to be tendered in evidence are given by the
prosecution and accepted...”
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The trick in the legislation is “accepted”, whether you read it or not. You are not
getting to see it. They are handing you the brown bag. Is it the brown bag or the
brown parcel? They are handing you the brown package. You do not know what
is in the parcel, but the moment you hold that and you sign that you receive it, that
is the end of you for a preliminary enquiry during the old method. If you read it
and realize that this is not making sense, you are cornering the accused and his
attorney by saying: “No boy, you cannot change your mind, regardless, if it is
favourable or unfavourable to you; whether it is advantageous or disadvantageous
to you, the fact that you received it and you signed for having received it, you are
caught.” This is why we say that we are disturbed about that.

Clause 6, section 23A.(1) states:
“A Magistrate holding a preliminary enquiry shall, if satisfied that all the
evidence before the court, whether for the prosecution or the accused
person, consists of written statements admitted under section 16C.(1), with

or without exhibits, commit the accused for trial for the offence without
consideration of the contents of those statements.”

What has happened there is that the moment you accept it, you go to paper
committal. There are two types of paper committal. The first one is that they are
not considering the evidence. What that section envisages is that there is
consensus among the accused, the defence and the prosecution. With the system
as it is, we are almost certain that that system will not be applicable because it
says—it seems to me that the legislation is slightly confusing—Ilater down in the
Bill in clause 6, section 23D and, I quote:
“Where a Magistrate holding a preliminary enquiry admits written
statements of a person under section 23A or 23B, a party to the enquiry or
an attorney-at-law acting on behalf of that party is entitled to cross-
examine the maker of any statement admitted in evidence.”

If you want to ensure that the magistrate cannot go down the road of paper
committal, without consideration, all you have to do is call one witness and cross-
examine him because after that all the evidence before the magistrate will not be
in the written statements. We are hurry to pass laws and we are not thinking of
the lack of constitutionality, and also the lack of practicability in implementation.

Mr. Speaker, it says, however, if the accused person decides that the attorney
intends to make a no-case submission, then automatically you have to go by
considering the evidence. What would an attorney-at-law come and do? Sir, we
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have all the statements, I would like to make a no-case submission at the end of
the case. We are putting legislation which could be abused and be worthless, but
we are passing legislation to give the impression that we are doing things to deal
with crime.

The Attorney General spoke about a constitution issue. Our Constitution is
unique and different from other Constitutions in the Caribbean. When we talk
about Grant's case, remember the Jamaican Constitution differs from ours. Did
the Government compare our Constitution with the Jamaican Constitution? In the
Bahamas we agree that they could have the Bill. In Antigua it is also possible, but
Antigua does not have constitution provisions. We have friends from the
Criminal Bar who are in Barbados now prosecuting and when we discussed this
issue with the Criminal Bar they said, just like the hon. Attorney General: “No it
is not unconstitutional.” When we look at the Constitution, we saw our
Constitution was different from that in Antigua.

Section 5 of the Constitution states that a person who is charged with a
criminal offence should not be deprived of the right to a fair hearing in
accordance with the principles of fundamental justice, for determination of his
rights and obligations. We are showing and telling the Government—that the law
as it stands here, without statute to compel full disclosure—that it is denying the
person a right of fair hearing at any time in the proceedings; whether at the
preliminary enquiry stage, or at the trial before a judge and jury. The Constitution
states that he is also entitled to a fair and public hearing by an independent
tribunal.

Section 5(h) of the Constitution states:

“deprive a person of the right to such procedural provisions as are necessary
for the purpose of giving effect and protection to the aforesaid rights and
freedoms.”

Where is that contained in our law? The Indictable Offences (Preliminary Enquiry)
Act gives you that protection. It says if you intend to deprive that person of that,
you must make sure that you have a special majority. Section 5 (1) of the
Constitution states:

“Except as is otherwise expressly provided in this Chapter and in section
54...”
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Sections 30 and 54 are the sections which speak about the requisite majority.

“...no law may abrogate, abridge or infringe or authorise the abrogation,
abridgement or infringement of any of the rights and freedoms hereinbefore
recognised and declared.”

Section 5 (2) states:

“Without prejudice to subsection (1), but subject to this Chapter and subject to
section 54, Parliament may not—"

do these things. In order for good governance we are saying that you need that
special majority and that it is not a constitution issue. We think it is a constitution
problem. When one looks at those sections of the Bill, which compel you to
accept—

Mr. Speaker: Hon. Members, the speaking time of the hon. Member has
expired.

Motion made, That the hon. Member's speaking time be extended by 30
minutes. [Dr. H. Rafeeq]

Question put and agreed to.

Mr. S. Panday: Thank you my friends. Mr. Speaker, when one looks at
clause 6, which deals with section 23, which ties you to the paper committal, one
would see the restriction of the right to call witnesses but only the right to cross-
examine those called by the court, one would see that we are in breach of these
sections of the Constitution.

Now we come on to the section which the Attorney General did not indicate
that it was not a part of the UNC’s Bill. That is this section which we are speaking
about; the section which deals with clause 8, notwithstanding subsection (5),
where the Director of Public Prosecutions could merely file a voluntary bill of
indictment without giving you full disclosure, as you may require, and put you for
trial.

We come to that section. When one looks at that section, we are again saying
that it is unconstitutional for the reasons we have said before. But, apart from
that, when one looks at the history of prosecutions since this PNM Government
came into office, one would see that it has taken a certain direction. Indeed, there
is a lack of confidence in the Office of the Director of Public Prosecutions. It is
dangerous at this stage, in the development of our society, to bring that kind of
legislation, giving that kind of power to the Director of Public Prosecutions.
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When the Director of Public Prosecutions files an information, a judicial officer
will then oversee it and determine whether it is a prima facie case. What we are
doing now is that we are ignoring all the principles of the separation of powers
and we are giving the Director of Public Prosecutions the power to adjudicate.
We are making him a judicial officer in his own matter. We are making him not a
prosecutor only, but persecutor and that is a dangerous thing.

We have looked at them. When we observed, during the recent past, the kind
of people who have been harassed by this Government it was either “Petrosingh”,
“Naraynsingh”, “Gopeesingh” and “Dhanrajsingh™. It would not be them at all. T
am coming. They would not go for “Landate”, the “Bajan fishermen”—

Dr. Moonilal: Is not “Rowleysingh”.

Mr. S. Panday: They would not go for Maranatha or offences which
Dhansook complained about, which undermined the democracy. I will come to
that in a minute, but they went for them. After that, they went for Carlos and then
they went for—

Dr. Rowley: Panday!

Mr. S. Panday: They will never go for Landate. They went and searched the
home of, the CLICO man, Mr. Duprey. They have a pattern of harassing a
particular set of people. As I said before, in the case of Naraynsingh, it is a clear
case of an abuse of power.

Dr. Rowley: The wife fell down and broke her neck.

Mr. S. Panday: Mr. Speaker, you see the point [ was making? The wife fell
down and broke her neck. Remember the point I was making? “If she eh dead,
who kill she?” If she did not die, who killed her? You heard for yourself. It
confirms what I was saying. When a foolish man opens his mouth he lets out the
secret.

Dr. Moonilal: A murderer at Balisier House.
Mr. S. Panday: [Interruption] Out for him with no evidence.

In the case of the Chief Executive Officer of the United National Congress,
Dr.Tim Gopeesingh, the DPP charged him with nine offences. They dragged him
through St. Vincent Street in handcuffs. They called the press before they held
him. When they went to search Mr. Duprey’s house they called the press. When
they went to search Carlos John's house, they called the press before. This is the
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culture in which we live and we must be careful with legislation in this particular
culture. [Interruption] Not at all.

The nieces of Sadiq Baksh, another UNC, were dragged through the streets of
San Fernando; young decent girls. Sadiq Baksh was then a UNC Member of
Parliament. He is still an elected Member. They dragged his nieces through the
streets of San Fernando to humiliate them.

Dr. Moonilal: But they cannot deal with crime. They said that it is evil.

Mr. S. Panday: What happened to the matters? They went straight down the
drain.

When one looks at paper committal or giving the Director of Public Prosecutions
that kind of power, we will be in a bad state. How could the Government give
this kind of power to the Director of Public Prosecutions, when there is a lack of
confidence in that office? The lack of confidence also comes from the lack of
confidentiality. We ask the question today, how is it that the communication from
the Director of Public Prosecutions reached the press; from the DPP to the Prime
Minister, two most senior offices in the land, two offices which have the highest
alert and confidentiality? How did that reach to the press? It went to a known
PNM reporter who leaked it to the press.

The Member for San Fernando East brought officers from Scotland Yard. He
did that because it did not come from his office. Scotland Yard officers could not
find out from the Office of the Director of Public Prosecutions to the Office of the
Prime Minister who leaked that information. How many persons were involved?
Scotland Yard officers could not find it. “Them is real criminal.” They could
really cover up. Nothing came out of it.

While we look and see a pattern, one cannot help but say that there appears to
be collusion with the Office of the Director of Public Prosecutions and the
Government. I feel that could redound to the danger of the people.

As the Member for Diego Martin West said Panday, Panday, why? There is
hard evidence against the Landate issue and he sits on it and does nothing. They
are talking today about having paper committals to ensure a speedy trial; over two
years the Mayor of San Fernando has been committed to the Assizes for tampering
with the ballot box and he cannot draft an indictment as yet. It has been two years.
Do you see how the system could be frustrating? The Government would put who it
wants down there and save its own. The Ambassador Plenipotentiary says that the



152
Indictable Offences (Amdt.) Bill Friday, July 08, 2005
[MR. S. PANDAY]
PNM takes care of its own. We cannot have legislation being passed in a society
where a government says as its policy: “We taking care of we own.”

We asked the next question. We have a councillor saying: “I gave a man
money. [ gave him bribe for the election during election time.” That is a most
serious matter, because if you give persons moneys for an election like that, you
are not only having that type of corruption, but you are undermining the democracy.
The Member for Ortoire/Mayaro was fingered by Councillor Dhansook and yet
the Director of Public Prosecutions has sat on it and done nothing. The Member
for Member for Port of Spain South—{Interruption]

Dr. Moonilal: Smokey and Bunty.

Mr. S. Panday: Mariatta. The Member for Port of Spain South. He said:
“Every Friday evening I meet him at Smokey and Bunty and he drives his car and
collects.” That is a breach of the Integrity in Public Life Act. Has the Director of
Public Prosecutions asked Mr. Virgil and others: “What are you doing about it?”
Not a word! They are sitting on it. Operation Sweet Bread is going down the
road and nothing is taking place.

What about the Bajan fishermen? The Constitution says, under section 90(3):

“The Director of Public Prosecutions shall have power in any case which
he considers it proper to do so—"

to institute, undertake proceedings or discontinue proceedings. That is the
function of the Director of Public Prosecutions. The Bajan fishermen came and
Corporal John Morrison came before the court and said that no evidence was
being offered. He cannot do that on his own, he will be disciplined for it.

Mr. B. Panday: He said he was instructed.

Mr. S. Panday: He said he was instructed. Hear how they are undermining
the justice system. Who instructed him? I do not know, it was somebody. They
said that they are trying to find out. We saw on the papers where it is said that a
Government Minister instructed. At one time it was said that it was Mr. Gift. He
did not answer. Other times they said that it was the Prime Minister who
interfered. I do not think that is beyond him because he was the person who
called the Marabella Police Station. The DPP has done nothing. In a situation
where the country is tense, where people have lost confidence in the Office of the
Director of Public Prosecutions, one asks the question: Do you think we should
give the Director of Public Prosecutions such unbridled power at this stage,
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without judicial oversight? Not at all! What you would see is that many persons
would be tried and humiliated before the courts, only to be exonerated afterwards,
but the PNM would have done damage because the DPP department or some
Government department will call the press and tell them to look in there, and keep
you in the public limelight to destroy you publicly. That is what the PNM will
do; it will destroy every opponent of the PNM. That is why when you see
legislation come here and it looks as though it is for the country and all of us must
support it, do not trust the PNM. Snakes in the Balisier. They always have
something underhand. They have something in mind. They want to stay in power
forever and they destroy everybody who they think are against them.

That takes us to another point. Why do you think a person who holds the
Office of the Director of Public Prosecutions may feel he is obligated to the
political leader who appoints him? Section 111 says that the Judicial and Legal
Service Commission may recommend a person for the job. Section 111(2) says:

“Before the Judicial and Legal Service Commission makes any
appointment to the offices of Solicitor General, Chief Parliamentary Counsel,
Director of Public Prosecutions, Registrar General or Chief State Solicitor it
shall consult with the Prime Minister.”

Hear what is frightening; it is not merely consultation, as how it is said that
the President may consult with the Leader of the Opposition and the Government:

“A person shall not be appointed to any such office if the Prime Minister
signifies to the Judicial and Legal Service Commission his objection to the
appointment of that person...”

You have a DPP appointed and the Prime Minister agrees, normally he would feel
that he is obligated. One wonders if that obligation that is felt has not been the
reason for this type of behaviour in the society. We think this Constitution has
outlived its usefulness. It creates more division in the society than it creates
cohesion. We feel that we should have a Constitution that brings the people
together. We should have a Constitution that prevents political interference in the
appointment of the very highest and sensitive offices in the society. In those
circumstances, we feel that there is need for constitution reform.

When we called for constitution reform we said that there must be constitution
reform. The people said: “No, no, support the Police Service Bills.” We are
letting them know. There are 36 persons, write your Members of Parliament. We
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want them to know the conflicts and problems of the Constitution, that regardless
of how many times we sign or support any Bill, the Constitution itself will
prevent the working of that and the issue of crime will never be dealt with.

Mr. Speaker, we have indicated our position where we talked about paper
committals and we feel that the time is right now for constitutional reform to
bring this country together. Thank you, Mr. Speaker.

Miss Gillian Lucky (Pointe-a-Pierre): Thank you very much, Mr. Speaker.
Having just heard the Member of Parliament for Princes Town, I must indicate
from the outset that he dealt with several legal issues that are very fundamental,
when it comes to the consideration of this particular Bill and it is rather
unfortunate that the Attorney General, when piloting this very important piece of
legislation, which, no doubt, is giving very draconian powers to the Director of
Public Prosecutions, we got little or no explanation. Therefore, I want to state
that having listened very carefully to the Member for Princes Town I adopt all the
legal issues and legal concerns that he has raised. What I intend to do now is to
deal with some of the matters that have been raised by the Member for Princes
Town, but at all times remembering that there will not be tedious repetition, and
also to deal with some other issues that were not yet addressed.

Mr. Speaker, I must state that the Attorney General gave a very disappointing
presentation this afternoon. I say so, in a capacity as a colleague in law because,
first of all, the Attorney General recognized that he brought amendments to this
honourable House at a late stage, and instead of doing that which is courteous,
which is expected of legal practitioners in a courtroom, when, perhaps,
submissions are late or out of time, and asking for some kind of consideration or
indulgence, the Attorney General proceeded to insult those of us on this side and
to tell us we are slow readers and that is why he had hoped that we would be able
to deal with these voluminous amendments. But because we are slow readers, he
will have to grant us an indulgence. This is the very Attorney General who likes
to pretend and boast that he is this person representing all the people of Trinidad
and Tobago and is always mindful, with an open-door policy, to hear all the
concerns that people raise. The first thing that he does when he is in the wrong is
to insult all of us on this side. We may be slow in reading and that is because we
are mandated to get it right.

This Parliament through the decades, like all Parliaments around the world,
have passed legislation and then when these pieces of legislation have been tested
in the courts—because no Parliament is infallible—there have been wrongs that
have been pointed out and all we are trying to do, with respect to this legislation,
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is to make sure that we get it right. The Attorney General should be the last
person to be speaking of that which is slow, because he belongs to a Government
that is slow in fixing Magistrates' Courts and slow in implementing measures to
deal with crime, slow with respect to living up to all the expectations that they
have this entire population waiting to see it put into effect. The only thing this
Government is fast about is fast in making excuses and fast in taking Trinidad and
Tobago down the road of destruction; that is what they are fast in. I am not going
to make any apology to Members on the other side, my colleagues who sit on this
side, to the press and those in the public gallery, if I have to deal with legal issues
because this is a very important piece of legislation.

Whereas sometimes it is very easy to get carried away with the politics of the
day, this piece of legislation cannot afford to be compromised or undermined in
terms of those making contributions, in order to score political points. It is high
time in Trinidad and Tobago that people come before politics. If it is something
that has to be said over and over and over again to the point of ad nauseam, at
least I know the Member for San Fernando West would agree with me every time
that I say it.

Mr. Speaker, I come to the second ground of disappointment, with respect to
the hon. Attorney General in his presentation. The hon. Attorney General
indicated that there have been and there are cases presently in the Magistrates'
Courts that are taking quite a long time and this particular piece of legislation—
more specifically the provision that is going to give the Director of Public
Prosecutions the power to go for what is called a voluntary bill of indictment—
would be of great assistance with respect to those matters. He highlighted two
cases specifically. I checked with my colleague, the Member for Barataria/San
Juan, to make sure I heard it right because I could not believe that this Attorney
General would have really, in my view, crossed the boundary when the two cases
he referred to were the airport fraud case and also another case concerning a
colleague. I thought he was talking about a colleague on his side, bearing in mind
some of them have daggers of allegations of corruption hanging over them. Then
I recognized that this Attorney General—very aware that in our country, people
are talking about politically-motivated persecutions, not prosecutions—chose that
as his example. The airport fraud case—he is not a party to it. He does not know
what is happening in the courts. I cannot say it because it is a preliminary enquiry
and certain things cannot be put into the public domain. Maybe some attorneys
should come into the court and hear some of the very long, legal arguments that
have to be put and ventilated into the courtroom and that takes time.
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It is very, in my view—with the greatest of respect to the Attorney General, I
am not saying it because he is absent I would have said it perhaps more
vociferously if he were present—unfortunate that those were the two examples
that he chose. Because, inadvertently, what he has done is he has sent a message
subliminally that, perhaps, that is what is going to be done. I am not saying that
that is the intention of the legislation but at this time in our country, when
everybody is so suspicious, we have to tread carefully and we have to be sensitive
to what is happening in the society. We cannot adopt a caviller approach and feel
that we can say what we want and do what we want and get away with it. That is
what this Government is about. People want to know that this legislation is being
passed to deal with the crime and it would do something to prevent the escalation
in criminal activity. It means that those on the other side do not even understand
that the problem with respect to criminal activity is not the prosecution, it is the
detection and lack therefore.

There is a problem with detecting crime in Trinidad and Tobago. This
Government is refusing to implement measures to enhance the ability of the
police to detect crime. When we are reading about all the criminal departments
and the AKS are finding people, they are finding people after more than half of $1
million has been paid in ransom. Family members are told not to say that they
paid the ransom, but we live in a small society.

Mr. Singh: Imagine that!

Miss G. Lucky: Imagine when millions of dollars are being paid, police
officers could only find $1,000, $2,000 and $3,000 out of half of a million dollars.
Something is wrong.

Third ground of disappointment, with respect to the Attorney General and his
contribution—might I add before I move on to the third point, that the Attorney
General should recognize that the preliminary enquiry system is working. Why
not use the example of the Yasin Abu Bakr case? That was a high profile case. It
went through the preliminary enquiry system. There was a trial, a hung jury and [
say no more because I recognize it is sub judice. Why not use that as the example
to show that it is working? But two examples are used that would just make
people leave the Parliament really questioning: I wonder why the legislation is
being passed, it is to go after politically-motivated—{Interruption]

Mr. S. Panday: Opponents of the PNM.
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Miss G. Lucky: Offences or rather prosecutions. I am not saying that is the
case, but [ am saying that the Attorney General ought to be more cautious. That is
why I keep saying over and over, that of all the Members on the other side who
should not be wearing the emblem of the Balisier, it is the Attorney General. He
is the Attorney General of Trinidad and Tobago. Whereas other Members on the
other side could at least say okay they want their emblems and they are proud of
the party to which they belong, the Attorney General—because of the very nature
of his job; all legal matters in the country, or you want to ensure that there is
fairness, or there is integrity—should not be wearing any emblem, because when
he looks downward what does he see? That simple point, it just cannot be
accepted. It cannot be accepted at all.

I move on to the third area of disappointment. The Attorney General says:
“Listen there is some very important constitutional issues that will be raised.” But
you know what; he is not going to deal with it now. We know that you could
never tell any tribunal in any courtroom in any country: “Listen, I have a legal
point you know, but I am holding it in my back pocket and I would wait to hear
what everybody says and then I will come and deal with it.” That is called, I
would say, cheating, with the greatest of respect and it is not imputing improper
motive because it is not about political strategy; it is about getting it right.

The Attorney General, in his presentation, ought to have been very open and
candid as we operated when this or a similar type of legislation was brought,
because it was not the same. He should have said: “Listen, there are certain
sections that will raise the issue as to whether we need this special majority. We
have received advice from wherever and this is the advice that we have received.”
Say it succinctly, so that those of us on this side would either be converted in our
view or we would be more confirmed in our view that a special majority is
needed. But that is not done. Why? It is not only happening with respect to this
piece of legislation. What is done on that side is that they listen to the valid
contributions from those of us on this side and then the particular Minister or
Member of Parliament, who is given the duty to pilot and then do the winding up,
says that everything they talk is “stupidness” and everything they raised we dealt
with already, but they never gave us the opportunity in a debate.

This is a parliamentary debate and if we follow the rules of a debate, the
opening speaker is not allowed to say to the judges or the panel: “I have all the
good points here. I am a member of the affirmative—*because that is what the
government is. The Member for the affirmative says: “We have all the points to
support the proposition, but you know what, we are going to hear members from
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the negative and then we will come back and deal with it.” You cannot do that,
you will lose points. You will lose the debate. But that is the kind of adversarial
system we have in the Parliament, where the Government is bringing Bills and
prepared to go its merry way and pass them, what valid point may be raised on
this side—which brings me to another point, Mr. Speaker.

The Attorney General gave the impression, he said it in such a quiet and
gentile manner that only two or three days ago in another place everybody got
together and they dealt with it, let us hope we can do that here. What hypocrisy!
Was it not in this very Lower House when that legislation was debated—which
was debated in the other place, three days ago—that the Member for Princes
Town and I made a contribution and we pointed out a particular concern we had
and we were able to get the amendment in the committee stage? Is the Attorney
General forgetting that that was the very approach we took? We said that it was a
good piece of legislation. We pointed out that it was a good piece of legislation.
It would speed up the process, but we went on to explain that in drafting the
legislation the drafters forgot an integral aspect of what was done in England, so
put it in and the Attorney General put it in after vociferous arguments. Do not
pretend that there is no kind of camaraderie here in terms of putting people first
coming from this side. Do not pretend that it only happens in the other place.
Again, it is being said just for convenience, just to impress, I do not know whom.

The next point of concern with respect to the presentation is that the hon.
Attorney General has given the impression that this piece of legislation is no big
thing with respect to the Director of Public Prosecutions getting the power to go
for a voluntary bill of indictment, because according to the hon. Attorney General,
in a preliminary enquiry a magistrate just determines whether there is a prima face
case; in other words, whether there is enough evidence for the accused person to
be committed to stand trial. What the hon. Attorney General has tried to do to sell
this legislation, in terms of the power being given to the Director of Public
Prosecutions, he says: “Listen, the Magistrate is on a preliminary enquiry. He just
listens to evidence. He does not determine innocence or guilt and he just signs off
and commits if there is enough evidence or he discharges.” Therefore, what the
Director of Public Prosecutions is now getting is a similar kind of thing where he
will get statements and there will be no preliminary enquiry, but the DPP will get
statements and he, just like the magistrate, is not determining innocence or guilt,
he will just determine, based on the statements; flipping through, is there enough
evidence and if there is, he will go for the voluntary bill of indictment.
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If that was deliberate, I have to say the Attorney General deliberately
misrepresented the clear difference between those two procedures. Then, with the
greatest respect to the Attorney General, he has been far from honest. I am not
imputing improper motive; I am talking intellectual honesty.

Mr. S. Panday: You are speaking the truth.

Miss G. Lucky: Because in a preliminary enquiry in the first place, an
accused person gets the opportunity to cross-examine and has the opportunity to
be discharged. We are not going to the power of the Director of Public Prosecutions
under section 23 of the Preliminary Enquiry Act to go and get a bench warrant;
we are coming to that. The accused hears and challenges everything in a
preliminary enquiry and has the ability, if the case has that merit in it, to be
discharged, either in a no-case submission or when all the evidence has been
heard. It is not going to be the same with respect to a Director of Public
Prosecutions who goes for a voluntary bill of indictment. The accused will not
know until the warrant is issued. It is very much like a bench warrant.

After a magistrate discharges, or if a magistrate discharges in a preliminary
enquiry, the Director of Public Prosecutions has a six-month deadline or timeline
and he goes ex parte—that means without the other side being given notice—
before a judge who then scrutinizes whether he or she, the judge, agrees with the
DPP, that the magistrate went wrong. More importantly, within recent times, over
the last number of years, the judges have said: “Listen, we do not just want you
coming as the DPP and saying that you disagree with the magistrate discharging,
tell us what in the depositions that we now have before us, where you think the
magistrate went wrong, or where is the evidence which, in your view, would be
able to substantiate or justify an indictment.” With this voluntary bill of
indictment, there will not be any judicial scrutiny.

What is worse, from the point of view that this Government does not
recognize that it needs a special majority, is that there is a right of appeal—this
has nothing to do with the voluntary bill of indictment—to a Director of Public
Prosecutions, who goes for a bench warrant after a preliminary enquiry, if an
accused has been discharged, and if the High Court judge says: “Listen, no I agree
with the magistrate, there is insufficient evidence.” There is a right of appeal now
being given to the DPP to go to the Court of Appeal to challenge that decision of
the High Court Judge. Enter the case of Brad Boyce. Enter the case of Anthony
Amoroso Centeno; matters presently before the Privy Council, but Court of
Appeal decisions that are saying that when the UNC was in power and in 1996,



160
Indictable Offences (Amdt.) Bill Friday, July 08, 2005
[MISS LUCKY]
gave the State the right of appeal in the High Court, if—in certain circumstances,
one of them being as in Brad Boyce—a no-case submission was upheld, the right
of appeal, the Court of Appeal in Trinidad and Tobago—I have the judgment and
I intend to read it.

I am aware that the decision has been appealed and is with the Privy Council
but this is the binding precedent until there is a decision from the Privy Council.
The Court of Appeal in Trinidad and Tobago said: Listen, you cannot bring a
piece of legislation such as the Administration of Justice Act, which is giving a
right to the prosecution now to appeal a no-case submission in a High Court
situation where an accused person has been the beneficiary of an acquittal after a
no-case submission and not pass such legislation without a special majority.
Why? Because the Court of Appeal in Trinidad and Tobago said that the situation
as it obtains now is that if an accused person is acquitted because of a no-case
submission, that is the end of this matter, no double jeopardy.

When you seek through legislation, as in the Administration of Justice Act, to
enable the prosecution to appeal that judge’s decision to hold the no-case
submission, you are now putting such an accused person—who would normally
be acquitted and never again for that offence be brought before the court—
running a risk of being re-indicted, and for that you need the special majority. It
would be very easy I am sure, for those on the other side who want to be
superficial to say that it is different because that is dealing with a right of appeal
to the State in a High Court situation after a High Court trial has been heard in
certain situations, but the principle is the same because as it obtains now, if a
magistrate, after a preliminary enquiry, discharges an accused person and within
the six-month timeline, the Director of Public Prosecutions is of the view that the
person ought to have been committed to stand trial, the DPP, would go to the High
Court judge. If a High Court judge says: “I disagree with you DPP; I am not
granting the bench warrant”; that is the end of the matter. But now the Government,
through this legislation, wants to give the Director of Public Prosecutions, as we
say for the lawyers who are amongst us in the Chamber, another bite at the
prosecution cherry. You want to get another bite at the prosecution cherry, no
problem, make sure you get it right and bring the special majority. Why are we
wasting time, which is the point the Member for Princes Town was making? The
Government passes these laws, gives people an expectation and make them believe
something is going to happen and then there is the tying up of constitutional
motions and a lot of money is spent.
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The Brad Boyce case was determined in terms of the High Court a long time
ago. How many years have passed? I do not know if the Member for Princes
Town knows. It has been five years and the Privy Council’s—we had a Court of
Appeal decision—decision, we are still awaiting. I think that this particular
extract from the Court of Appeal decision recorded at No. 89/1998, which is
another thing, with the greatest of respect, the Attorney General must know that
when he is quoting a case, he must give the citation. More than the citation, when
he was quoting from Lord Diplock, he did not state which page, but luckily I had
read it, maybe slowly, but I was able to find it quickly, because he did not deal
with this case the way he should. He has misled this House, either inadvertently
or because he has not read it slowly enough and made this House feel that Grant
upholds the position that an accused person is not entitled to a preliminary
enquiry. That is not the case in Grant.

In fact, in Grant, Lord Diplock stated, I am going to quote it when we come
back from the tea break. I am not quoting verbatim. He said that the Jamaican
provisions are different to that in Trinidad and Tobago. He said that Trinidad and
Tobago is a country in the Caribbean that is known for bringing all these
constitutional matters. He said that the cases of Maharaj and Thornhill versus the
Attorney General which were referred to in the Grant matter, were all emanating
out of Trinidad and Tobago. The Attorney General did not tell this honourable
House that in this very case of Grant, the Court of Appeal from Jamaica suggested
that Jamaica should reword its provision dealing with the voluntary bill of
indictment. He said it should be reworded along the lines of the United Kingdom
1933 legislation, which says that a DPP can go for a voluntary bill of indictment
but there will be judicial scrutiny. He must get leave of a High Court judge. That
is not said and the Attorney General wants us to believe that there is a Privy
Council decision and we are bound by the Privy Council and therefore Grant is
able to deal with it. We will go to it in detail. The Privy Council is being used by
the other side conveniently too.

At one point we are being told, when it comes to hangings, Pratt and Morgan
which comes from Jamaica, Jamaica is different from Trinidad and Tobago, but
Grant which comes out of Jamaica on this particular point, you say Trinidad and
Tobago is like Jamaica. It is a matter of convenience now, using the Jamaican
Constitution and making it fit into that of Trinidad and Tobago. It is very
different; completely different. In the Grant decision, there is an extract in which
it says that in the Jamaican Court of Appeal, where the Grant issue was being
determined in Jamaica, the constitutional issue was never raised. Lord Diplock
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said we are relying on the Court of Appeal decision coming out of Jamaica but we
want to point out that the constitutional issue was never raised. They misled us. I
will quote it. T am not going to quote it one sentence and jump down four, I will
quote the paragraphs. Let the Attorney General say, as is his rights, that I am
misinterpreting it but do not stand when piloting a piece of legislation and just
fling things on the other side and say we will come back to it. Come back to it
when, in his closing when we have not had the opportunity to go and verify what
he said or to think about it overnight? But he would just come in the end and say:
“What you say is nonsense. We already looked at it.” We should be so open
when debating.

In usual debates we see in secondary schools when you are using authorities
you have to give the other side the authority upon which you depend.

Dr. Moonilal: Even in court.

Miss G. Lucky: Even in the courtrooms. Now the judges are saying you do
not just hand it when you are about to refer to it. They say you must hand it some
days before, because sometimes some decisions which may be relied upon, have
been overturned.

To get back to the Brad Boyce case, Mr. Speaker, Criminal Appeal No. 89 of
1998 between the State versus Brad Boyce, this is the judgment of the CORAM:
Justice of Appeal Sharma, Jones and Nelson. In this decision, 10 lines from the
top of page 20, it states:

“Any law, the effect of which is likely to place a citizen in further
jeopardy is a law which offends the due process clause of the Constitution. It
deprives the individual of the procedural provisions which were available to
him and to be effective it must conform with the provisions of section 13 i.e. it
must expressly declare that it shall have effect even though inconsistent with
sections 4 and 5...”

of the Constitution.

“and be passed by the vote of three-fifths of all the members of the
Parliament.

The legislation creating a right of appeal and providing for a new trial
must be read against this background in order to determine whether there is a
Constitutional infringement of the right to liberty. Once it is shown in our



163
Indictable Offences (Amdt.) Bill Friday, July 08, 2005

view that right to personal liberty has been affected, a special majority is
necessary to give such law efficacy.

...we might add we cannot deny the desirability of legislation which is
plainly intended to enhance the administration of justice in seeking to correct
miscarriages of justice which have taken place in the Court below.”

The final sentence which is so critical and relevant to this Bill states:

“This, however, must be weighed against the obligation to comply strictly
with the provisions of the Constitution which is the supreme law.”

—of the land. What the panel was saying in the Brad Boyce case is: “Listen, we
recognize that sometimes a judge may have gone wrong in upholding a no-case
submission.” When one looks at the law, maybe a judge might have misinterpreted
the law, through inadvertence, and when that happens we say in Trinidad and
Tobago, as around the world, the person got off on a technicality. It is upsetting,
because sometimes these persons who are acquitted on a technicality show no
remorse. They leave the courtroom smiling and jumping and showing the nation,
by their body language: Look, we got away. It frustrates citizens, because this
person got off on a technicality. The Court of Appeal is reminding us: Listen,
you might want to deal with this kind of problem. You might want to make sure
that there is justice at the end of the day, but you cannot violate the Constitution
and let the end justify the means by saying: “Well we violated the Constitution,
but you know what, we would get the accused person at the end of the day.” You
cannot do it. In the same way, the Government cannot pass this piece of
legislation without the special majority and say: “Listen, we have a crime problem
in Trinidad and Tobago and as the Government we have a duty to pass laws that
will enhance the administration of justice, so we are passing this.” The Government
cannot do that if it is violating the law. What this Government is doing is relying
on the very case they say helps them. After the tea break I would be—

I am amazed that the many distinctions in the case of Grant were not
highlighted by the Attorney General; distinctions that went so far with Lord
Diplock stating that had certain arguments been put before the Court of Appeal in
Jamaica and the Privy Council, it might have meant a different determination, but
those issues were not canvassed in the Privy Council. How could the Attorney
General indicate that the case of Grant is a case that is on all fours? In fact, one of
the points raised by Lord Diplock in the Privy Council in the Grant case is that
because there had already been a coroner's inquest which is very much—



164

Indictable Offences (Amdt.) Bill Friday, July 08, 2005
[MISS LUCKY]

Mr. Speaker, you would be aware that a coroner's inquest is very much like a
preliminary enquiry. One of the considerations given by the Privy Council is that,
what a waste it would have been in Grant to have what would have been the
equivalent to a second preliminary enquiry, because we already had a coroner's
inquest. Because of that, they went on to say in the instant matter, they did not
say across the board. They said in the instant matter, bearing in mind, to order an
old style committal would have been ordering a similar process a second time,
they felt that the Director of Public Prosecutions had not violated any of the rules
of natural justice, as stated in the Constitution. The Attorney General, with the
greatest of respect to him, does not think that is a fundamental point that he ought
to raise, in order to determine whether a special majority ought to have been
granted.

The mere fact that the Jamaican Court of Appeal, bound by its own
legislation, was suggesting that there be some kind of revision of the section.
Why are we following Jamaica when it is recognized even in Jamaica maybe
there ought to be some kind of revision to be in conformity with the United
Kingdom, where voluntary bills of indictment are subject to judicial scrutiny,
where a judge could say: “Listen you are not going to get it?” But here in
Trinidad and Tobago we are always opening the floodgates with this Government,
giving draconian powers, not only at a time—public policy reasons now enter—
when there are so many allegations of charges that are said to be politically
motivated, but at a time when, as the Member for Princes Town said, there is so
much suspicion with respect to all the organizations and departments in the
country that are meant to be independent.

Mr. Speaker, having highlighted those many disappointments, what I wish to
indicate is that this particular Bill demands that there is a special majority for two
main reasons: one, the fact that it is giving the Director of Public Prosecutions a
right of appeal, which he does not enjoy now, when going for what is called now
the bench warrant, and secondly, it is giving the Director of Public Prosecutions a
right to get a voluntary bill of indictment, when based on our laws, there is no
specific section as in Jamaica, which makes specific provision for the Director of
Public Prosecutions, amongst other entities, to have such a right.

Mr. Speaker, another point, what criteria would be used to determine which
criminal matters will the DPP determine would go by way of the voluntary bill of
indictment? That, I thought, would be the most critical issue addressed by the
Attorney General; how disappointing. Not even to tell the country—because he
speaks as the Attorney General of Trinidad and Tobago, that is why I say that the
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Balisier should not be on his tie because when he looks down he sees it—He
should be thinking of the people. The first question I think anybody would ask is
okay, assuming but not admitting that we agree that the Director of Public
Prosecutions should get the power, which kind of cases would fall into the
category of cases going for a voluntary bill of indictment, is serious fraud, capital
matters, cases with multiple accused, cases when you are only going after UNC
people or UNC financers? I do not know. I am not imputing improper motive, but
the Government has to tell people because when it does not tell them it is going to
raise the level of suspicion in this country and widen the political divide.

At a time when this country may be having a very high oil price, it is sad, the
destruction of our social fabric because of what this Government does. It does
nothing to give confidence to the people, that there are principles of fairness,
integrity, justice, freedom and equal opportunity. It does nothing. Every time it
goes to the play to bat and show this country, we are a fair Government, it fails us
miserably and I say it without apology to each Member on the other side, because
when you sit there and you say nothing you are part and parcel of the destruction
of the country. I feel very strongly about it.

Here is a case where the Government is passing legislation, giving draconian
powers and it does not say before it starts, to which matters it will apply. That
must be very frightening for all the persons in this country who believe, whether
rightly or wrongly, that they are being discriminated.

Hon. Member: She is singing for her supper.
Mr. S. Panday: At least she could sing.

Miss G. Lucky: Make jokes about singing for supper or not singing for
supper. You would be happy to know that I have started a diet, so I do not have
to sing for my supper but it makes me believe what is in your own mind because
when you express it, it makes me realize how many people on the other side are
really singing for their supper.

Dr. Khan: “All ah dem.”

Miss G. Lucky: How many are brave enough to stand and say send this to a
joint select committee or let us consider it?

Mr. Speaker: Hon. Members, the sitting of the House is suspended. We
shall resume at 5.00 p.m.

4.30 p.m.: Sitting suspended.
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5.00 p.m.: Sitting resumed.

Miss G. Lucky: Mr. Speaker, thank you very much. As I am concluding my
contribution, there is just one aspect that I would like to deal with and it may take
some time, but I would try to go through it as quickly as possible, and that is to
fulfil the mandate that I imposed upon myself, to take the case of Grant and by
sharing with this honourable House, the various sections in the decision which
support the various points that I have raised with respect to the distinction
between the case of Grant and our particular position here in Trinidad and
Tobago.

As indicated before, but just for the record, the case of Grant and Others v the
Director of Public Prosecutions is reported in West Indian Law Reports at page
246. Mr. Speaker, you would remember that one of the important distinctions that
I had raised earlier in my contribution, was the fact that this particular point as to
whether an accused person is constitutionally entitled to a preliminary enquiry
before being committed to stand trial, was not a point in terms of the
constitutional aspect that was canvassed, in any great detail in the Court of Appeal
in Jamaica. This particular decision, as reported in the West Indian Law Report,
contains both the Court of Appeal decision, as given by Justice of Appeal
Carberry, and the Privy Council decision followed right thereafter, and that
decision was given by Lord Diplock.

What Lord Diplock states on page 308 substantiates the point that there was
not ample ventilation, if any ventilation at all, about the constitutional implication
with respect to the DPP’s power to go for a voluntary bill of indictment. This is
stated on page 308 of the decision at paragraphs ¢ to h—this is Lord Diplock
speaking—and it states:

“This affords a convenient transition to the third way in which the invalid
indictment point was put, ie the claim that the appellants were entitled to the
continuance of the alleged invariable practice of the Director of Public
Prosecutions not to prefer indictments at a circuit court except after a
preliminary examination had been held. This point does not appear to have
been taken by the appellants in the Constitutional Court or in the Court of
Appeal. Before this Board counsel for the appellants sought to found it on
Thornhill v Attorney-General of Trinidad and Tobago...which had not been
reported when the argument in the Court of Appeal in the instant case was
heard. To lay the foundation for the argument, findings of fact are necessary,
viz that there has been such an invariable practice and the reasons for it; and
there are no such findings in the instant case.”
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Mr. Speaker, I think this part is important. In fairness to Members on the other
side, what Lord Diplock went on to say is helpful to their position and that is there
are no constitutional implications. In the true interest of fairness, I would read it.
Lord Diplock said and I quote:

“But even assuming in the appellants’ favour that there were such findings,...”

I pause to say that in the findings in Jamaica, there was an invariable practice that
the DPP never exercised his right to go for a voluntary bill of indictment, but
before there was a committal to the High Court and a preliminary enquiry was
heard first. He said:

“the argument in their Lordships’ view is based on a misunderstanding of
what was decided by this Board in Thornhill’s case...The relevant right in
that case, the right of a suspect to a reasonable opportunity to consult a
lawyer, was not a matter that was regulated by any statute before the
Constitution of Trinidad and Tobago came into effect. It was enjoyed as a
matter of settled ...practice recognised by the Judges’ Rules: and the
Board held that under the particular wording of that Constitution...”

Meaning the Trinidad and Tobago Constitution.

“it was elevated into a legal right. In contrast to this the preferment of
indictments in Jamaica is regulated by statute, which gives to the Director
of Public Prosecutions a statutory power to prefer an indictment without a
preliminary examination having first been held.”

So at the time when Jamaica became independent and then in Jamaica when it
became a Republic, justice in Trinidad and Tobago—that is when the Office of
the DPP was created—the power to go for a voluntary bill of indictment which
was held before by the Attorney General in Jamaica, was passed over to the DPP
in Jamaica. That is consistent with their constitution. The section giving him the
power which is section 2(2) of the relevant legislation is already in existence, and
we are now seeking to put it in. Lord Diplock said:

“The Director of Public Prosecutions has no legislative powers under the
Constitution; he cannot by adopting a settled practice amend the statute so
as to deprive himself and his successors in office of the legal right to
exercise a power to prefer an indictment without a preliminary examination in
cases in which in his discretion he thinks it appropriate to do so.”
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So the distinction is that Lord Diplock is recognizing that in Jamaica, a DPP,
not by virtue of the Constitution, but by virtue of separate legislation—at the time
when Jamaica became a Republic—got the power that had resided in the Attorney
General to go for a voluntary bill of indictment. So it already existed and there
was nothing inconsistent.

What they were pointing out is that reliance on the case of Thornhill v
Attorney-General of Trinidad and Tobago which came from Trinidad and Tobago
was dealing with a separate matter; that is, the right to counsel when arrested.
More importantly, the constitutional provisions in Trinidad and Tobago were
different. In Trinidad and Tobago in Thornhill, it was a practice, which by virtue
of the Constitution, became a legal right. In the same way, the argument on this
side is—that calls for the special majority—that it is a right in Trinidad and
Tobago—based on the absence of that specific provision as it stands now for a
DPP to go for a voluntary bill of indictment—which would be supported by the
Constitution for an accused person only to be committed to the High Court if, at
first, there had been a preliminary enquiry.

The second point that I had indicated as a distinction, was the fact that Lord
Diplock had pointed out that the Privy Council felt that it was useless, bearing in
mind in Grant, there had already been a coroner’s inquest, which is similar to a
preliminary enquiry, to have expected in the instant case of Grant, that they would
have ordered that a preliminary enquiry be heard again. This is what is stated in
paragraph j. It is very short. I just want to make sure that I do what the Attorney
General ought to have done, and that is when you give a legal principle, you make
sure that you support it with authority. That is what changes it from being an
opinion and makes it become a submission. It says:

“In the instant, and most exceptional, case there were obvious grounds for
dispensing with what would be a second preliminary examination. There had
already been a prolonged preliminary examination at the coroner’s inquest.”

So that is Lord Diplock saying, listen, in any event, we really do not think that
we should go for a preliminary examination because there was a coroner’s inquest
in this before.

Mr. Speaker, the third distinction that I had raised was the fact that the
Jamaican Constitution is fundamentally different to that of Trinidad and Tobago.
The Privy Council recognizes that every time they deal with a constitutional
matter coming before from the Caricom region—this is the case of Grant coming
from Jamaica—this is what Lord Diplock says now on page 309 in his final
paragraph and I quote:
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“For these reasons none of the ways in which either the fair hearing point
or the invalid indictment point has been put is, in their Lordships’ view,
capable of standing up to legal analysis. The reasons for which they would
dismiss the appeal are substantially the same as those that are expounded at
greater length in the judgment of the Court of Appeal. That judgment cites a
number of decisions of this Board about the Constitution of Trinidad and
Tobago. This is understandable because that country has generated more
constitutional cases than any other common law country in the West Indies,
between all of whose Constitutions there is a general family resemblance.”

To me, this is the critical part now:

“Although the basic principles enshrined in all Constitutions on the
Westminster model are the same, the language in which fundamental
rights and freedoms are expressed and guaranteed is not the same in the
Constitution of Jamaica as in the Constitution of Trinidad and Tobago;
and the Court of Appeal in the instant case was rightly cautious about
treating decisions on the Trinidad and Tobago Constitution; and the Court
of Appeal in the instant case was rightly cautious about treating decisions
on the Trinidad and Tobago Constitution as necessarily applicable without
qualification to the Constitution of Jamaica.”

So here was Lord Diplock himself saying, listen, you cannot import cases that
have come out of Trinidad and Tobago, which when you look at the constitutional
provisions—I would not belabour the honourable House here this afternoon by
pointing them out. What I would say is that in the Jamaican Constitution, when
you read their constitutional rights with respect to a person who is arrested, it is
far more general. It is not as specific and all encompassing as the rights of an
accused person as stated in section 5 of the Constitution of Trinidad and Tobago.

Mr. Speaker, put another way, if the very point were to be argued in Trinidad
and Tobago that an accused has a right to be heard in a preliminary examination
before being committed to the High Court, I would say that there is a great
likelihood that the Privy Council would not rule as it did in Grant, and rule in
favour of the special majority because of that manifest distinction. [Desk
thumping] That is the best way I can say it, because I cannot speak for the Privy
Council.

Mr. Speaker, the fourth point that was raised by me as a distinction—not
really as a distinction—is that I had pointed out that it was the very Court of
Appeal, Justice of Appeal Carberry in Jamaica, pointing out that the Jamaican
section that exists right now, and which the Attorney General seems so proud
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of—the Jamaican provision section 2(2) of the Jamaican Criminal Justice
(Administration) Act—

Mr. Speaker: Hon. Members, the speaking time of the hon. Member for
Pointe-a-Pierre has expired.

Motion made, That the hon. Member’s speaking time be extended by 30
minutes. [Dr. A. Nanan]

Question put and agreed to.

Miss G. Lucky: Mr. Speaker, thank you very much and thank you to all the
Members of the House. To show my gratitude to all the Members, including the
Member for Tabaquite, I would not take the entire 30 minutes. In fact, I am
almost at the conclusion.

Mr. Speaker, the fourth point I had indicated is the fact that Justice of Appeal
Carberry in Jamaica, sitting in the Court of Appeal decision in Grant—that
decision being heavily relied on by Lord Diplock in the Privy Council—had this
to say on page 301 of the decision at paragraph a. I think we should all listen to
this because he is talking about those of us who sit in Parliament, and I quote:

“At the same time, although law reformers are apt to fight shy of
amendments to the fundamentals of legal process, some consideration
might also be given to modernising the wording of s 2 of the Criminal
Justice (Administration) Act, in the light of the approach used in the
Administration of Justice (Miscellaneous Provisions) Act 1933 [UK], and
in the light of this and other decisions.”

So as I indicated before, here is Justice of Appeal Carberry in Jamaica saying,
listen, in Grant, I just want to point out, as a member of the Judiciary, that I think
the Legislature ought to consider rewording section 2 along the lines of that which
exists in Jamaica.

I am now going to quickly flip to what occurs in England with respect to a
voluntary bill of indictment and, in England, you see the judicial scrutiny. The
particular section is quoted on page 295 of the Grant decision. This is the section
now in England where a voluntary bill of indictment is similar to the principle that
the Attorney General is saying is a good principle to have to circumvent a
preliminary enquiry. This is what it says in subsection (2) of the United Kingdom
legislation:

“Subject as hereinafter provided no bill of indictment charging any person
with an indictable offence shall be preferred unless either—
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(a) the person charged has been committed for trial for the offence;
or...”

That would be a preliminary enquiry:

(b) the bill is preferred by the direction or with the consent of a judge
of the High Court or pursuant to an order made under section 9 of
the Perjury Act...”

It goes on to say—just to make the point clear and to drive it home—in
paragraphs fto g:

“The provisions of the Administration of Justice (Miscellaneous Provisions)
Act 1933...show that the preferring of an indictment (or bill of indictment) by
the direction or with the consent of a High Court judge is an alternative to
committal proceedings or the holding of a preliminary examination.”

So here is Justice of Appeal Carberry, in the very case of Grant, saying in
Jamaica, quite openly and candidly, listen, we have this voluntary bill of
indictment giving the DPP in Jamaica very wide powers to go for a voluntary bill
of indictment without any kind of judicial scrutiny, but he says maybe—he is
giving a little hint now and doing the right thing because he cannot cross now
from the Judiciary and go into the Legislature. He is well aware of the separation
of powers—we should go along the lines of what the United Kingdom has. What
does the United Kingdom have? They allow the relevant authority to go, but you
must have the leave of the judge.

What is the suggestion here in Trinidad and Tobago? If it is that we are going
the way of the voluntary bill or indictment, let us not go the route of Jamaica and
then go with the United Kingdom. I am suggesting—through those who are
sitting on the other side—to the Attorney General that if we go the way of the
voluntary bill of indictment, let us have judicial scrutiny. [Desk thumping] It must
be granted with the leave of a High Court judge.

I think if the Attorney General is true to what he says—so it goes more than
just saying it—Ilet him act out what he is saying. We have now given the
suggestion. We have said this is the way the United Kingdom is going and we
have said more than that. In the very case that the Attorney General is relying on
which is Grant, the justice of appeal said it.
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Mr. Speaker, the last point is that there is something very worrying—and the
Member for Princes Town alluded to it but I just want to make the point again—
with respect to the provision that is being considered for the voluntary bill of
indictment. I want us to remember that as drafters or as persons in a Parliament
passing legislation, let us not try when legislation refers to an office, to think of
the face of the person who holds that office. In other words, when we say,
Attorney General, let us not think of Sen. John Jeremie or the DPP, Mr. Geoffrey
Henderson or the Chief Justice, Justice Sat Sharma.

Mr. Speaker, the reason I am saying this is that if we do not personalize then it
helps us to become more objective to make sure that we are really passing
legislation that can stand the test of time and does not create monsters. Sometimes
you may have a very decent person in office, and you do not think that passing
legislation and giving power to that particular office is bad, because you know
that person is decent. But bearing in mind, down the road, the office may not
always be held by a decent person who is supposed to have all the principles that
such an office holder should have.

I go to the proposed section dealing with the power to the DPP, but it is not
just to the DPP, and that is the point. That is the point I want us to bear in mind.
According to what is going to be done it says:

“Notwithstanding subsections (5), (6) and (7) the Director of Public
Prosecutions or the Deputy Director of Public Prosecutions or any person
authorized in that behalf by the Director of Public Prosecutions, may prefer an
indictment whether or not a preliminary enquiry has been conducted.”

Mr. Speaker, to me, that is a very worrying provision and I would tell you
why. There may be those on the other side who are just likely to dismiss it. [ am
going to tell you why it is worrying for two reasons. It means that it is not just a
power being given to the DPP. I am saying that if it is being given with that leave
of the High Court judge, as we have suggested, the most it should be extended to
is a deputy DPP; the very most.

I am aware of the constitutional provision. I hope the Attorney General does
not think that solves the problem. I know that in the Constitution, section 90(6)
talks about the DPP having the power, and he could delegate his powers and
functions to persons as he deems fit, but that is not the point. The point is really a
public policy point. Mr. Speaker, I would tell you why.

Mr. Speaker, based on this, a State Counsel I could prefer the indictment. I
know based on history—because Grant went through the history in England and
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in Jamaica of the preferring of indictments. In fact, in England in the 18th and
19th Centuries anybody could have gone to the Grand Jury, as it was then called
in England, to prefer an indictment, but you ran the risk that if you used the
system and abused it, you would then be before the courts and, of course, it
changed. Grant went through the whole history. I am sure all the Members on the
other side have a copy of Grant and they have read it because they are fast
readers. [Laughter]

Mr. Speaker, the fact is that a State Counsel I or a State Counsel II or a State
Counsel III or a Senior State Counsel, Assistant Director of Public Prosecutions—
those are the five ranks before you reach to deputy—it means that they must have
the power. I think that is quite worrying.

The second point is: What if—and I am not taking a present position deliberately,
because then the point gets lost in the political confusion that occurs—an Attorney
General, who, based on our Constitution is a political appointee, appoints a special
prosecutor to go after persons who are on the other side and not supporting his or her
party? I am saying—Ilet us keep it general; let us not use the present parties or the
present faces—that you run a risk with this section—bearing in mind now what is
happening in Trinidad and Tobago and what seems to be—unless it stops and what
would continue to happen—is not just members of the DPP’s department, because
there are times when the DPP gives a fiat to prosecute. This is something that was
proposed by the UNC. I want to say that when the UNC proposed the appointment of a
special prosecutor, I was against that when I was in the Office of the Director of
Public Prosecutions.

I do not believe that anything done by a DPP or by a state counsel should be
given to those on the outside. I have always been against it for many reasons;
including the fact that they are given significant sums of money which are much
more than the salaries or the equivalent of a state counsel, to do the same or less
of a job.

More importantly, there is a certain cloistered network when you work in the DPP.
It is very tight-knit. You live a very restricted life and that does not always apply to
all members. No disrespect meant to my friend, the Member of Parliament for
Princes Town. I think he understands what I am saying. You have to be careful when
you give the DPP the power. You do not just say that it is the DPP and everybody to
whom he may give this authority. If there is an unhealthy interaction or
contamination between the politics and the office of the DPP, you are going to run into
problems. That is why I am saying let the Judiciary, which sits apart, have that power
to scrutinize. In a preliminary enquiry, a magistrate scrutinizes.
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Mr. Speaker, this is the point that the Attorney General missed. In a
preliminary enquiry, you have a judicial officer. Even in Jamaica it is very
interesting—I am now concluding on this point—unlike in Trinidad and Tobago,
the section that creates the Office of the Director of Public Prosecutions, the
Jamaican Constitution mandates—and it is a constitutional provision—that the
DPP in Jamaica must have the qualifications to be a judge of the Supreme Court.
In other words, in Jamaica, you must have those qualifications.

Section 94(2) states that:

“A person shall not be qualified to hold or act in the office of the Director
of Public Prosecutions unless he is qualified for an appointment as a Judge of
the Supreme Court.”

In fact, in Jamaica, what they have done is made the Office of the Director of
Public Prosecutions equivalent to a High Court judge. I think there is a move to
make it even higher to that of a Court of Appeal judge.

The point I am making is that there is a high level of internal scrutiny for the
person who is holding that office. I am just saying that we have had good DPPs in
the past and I am sure that there would be great DPPs to come. What I am saying is
that we have to be cautious and we must have the safeguards. That is what we do
not have right now. So until we get a system—as the Member for Princes Town
was saying—where you have free and full disclosure and you get the special
majorities that you need, then go with the leave of the court. It means that it is a
system that could be tried.

Mr. Speaker, the Member for Princes Town is right. There are persons, who
even with the provisions in this piece of legislation—provisions to speed up the
whole process in the Magistrates” Court—the defence counsel and even the accused
could find means to circumvent. That is a life problem. So why do we not try to
get it right?

Mr. Speaker, as I conclude, I am saying why do we not lift the level of confidence
in these independent institutions? Let us show once and for all in this country that
despite the party that you belong to; despite the party that you may finance; the reality
is that when you are coming to be judged, or when there is going to be the allocation
of the State’s resources, the principles of fairness, and equity, justice, freedom and
equal opportunity would be available to all. Let us start sending the message where
people expect it to be sent and that is within these august halls. With those few
words, I thank you, Mr. Speaker. [Desk thumping]
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ADJOURNMENT

The Minister of Trade and Industry and Minister in the Ministry of
Finance (Hon. Kenneth Valley): Mr. Speaker, I beg to move that the House do
now adjourn to Monday, July 11, 2005 at 1.30 p.m. and to advise colleagues that
on Monday we would continue with this debate to its finality, and we would move
to what is Bill No. 16 on today’s Order Paper, which is a Bill to amend the
Education Act, Chap. 39:01.

Question put and agreed to.
House adjourned accordingly.
Adjourned at 5.25 p.m.

WRITTEN ANSWER TO QUESTION
The following question was asked by Mr. Subhas Panday (Princes Town):
National Housing Authority
(Contractors and Contracts)

32. (a) Could the hon. Minister of Housing provide this House with a list of
the names and addresses of all the contractors engaged in the construction
of houses by the National Housing Authority and/or the Ministry of
Housing from January 01, 2002 to May 27 2005?

(b) Could the Minister also state:

(iv) the nature and extent of each contract awarded to the contractors
named;

(v) the exact location where each contract is being executed or will
be executed;

(vi) what are the qualifications and/or expertise of each contractor?
The following reply was circulated to Members of the House:
The Minister of Housing (Hon. Dr. Keith Rowley):

(A) The names of all the contractors engaged in the construction of
houses by the National Housing Authority are as follows: It should
be noted that the addresses of these contracting companies are a
matter of public record and can be obtained from the Companies

Registry.
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No. Contractor

1. Accel Financial Group Limited

2 ADAP

3. Adjodha Singh Construction

4 Advance Construction Limited

5. Agostini’s Marketing

6. Albert & Norbert Dominique Construction Co. Limited
7. Alico Limited

8. Allahu Enterprises Limited

9. Andrew Manwarring & Sons Limited

10. Ansel Lewis General Construction Company Limited
11. Ashana Civil Mechanical Construction Ltd.

12. Atlas Engineering Limited

13. Bartholomew’s Quarry Limited

14. Basco’s Hardware & General Building Contractors
15. Base Construction Company Ltd.

16. Beede’s Construction Co. Ltd.

17. Bless Construction

18. Bramco Enterprises Limited

19. Budget Homes Limited

20. Building Concepts & Construction Limited

21. Burly Enterprises Limited

22. C&C Enterprises

23. C.G. Construction Services Limited

24, C.P.'s Plumbing & Hardware Limited

25. C.W.R. Construction Services

26. CAP Enterprises Company Limited
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No. Contractor
217. Cardil Construction Limited
28. Carl King Company Limited
29. Central General Engineering & Maintenance Limited
30. Central Marketing Limited
31 Central Pavers & MaintenanceConstruction Company Limited
32. Central Project Management
33. Choon's Construction Company Limited
34, Compjwell Contractors
35. Construction & Environmental Services
36. Cyril Fook General Contractors
37. D&B Engineering Company Limited
38. Dean Bhandoo
39. Doc's Homes Limited
40. Donawa Construction
41. Douglas Contractors
42. Edwards & Associates
43. Equator Limited
44. Eugene Construction Company
45. Excelsior International Limited
46. Fairways Construction Company Limited
47. Flemming E. Joseph Supplementary Hardware Limited
48. Francis Bobb General Contractors (Partnership)
49. Gasco Limited
50. Gencon Limited
S1. Glexel Construction & Beautification Company Limited
52. Goodbil Construction Company Limited

53.

H. Lewis Construction Limited
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No. Contractor
54. H.S. Builders

55. Hammer Construction

56. Henry John Construction Company Limited
57. Hi-Tec

58. Home Construction Limited

59. Husbands Construction Limited

60. HYPE Construction Services Limited

61. lan Fook Building Contractors

62. Int-Ter Trad Company Limited

63. J.E. & Daughters Limited

64. J.H. Riviero General Contractor

65. Jaisuree Enterprises Limited

66. JNCO Enterprises

67. Johnston's Construction & Engineering Ltd.
68. K.J.S. Enterprises Company Limited

69. Kabel Limited

70. Kareem's Maintenance & Construction Company
71. King Enterprises

72. Komas Company Limited

73. L&L Contractors Limited

74. L.C.B. Contractors Limited

75. Links Limited

76. Maharaj & Associates Contracting Limited
77. Mattzack Company Limited

78. Mitchelli's Construction Company Limited
79. Modern Fabricators Company Limited

80. Mootilal Rambhit
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No. Contractor
81. N.H. International Caribbean Limited

82. N.R. Construction Limited

83. Nardel Company Limited

84. North Coast Construction Company

85. O'Brian Alexander General Contractors

86. Oilfield & Marine Sales & Services Limited
87. OLAB Construction Limited

88. On-Site Construction Services

89. P.R. Contracting Limited

90. Pace Construction Services

91. Paharry's Hardware & Construction

92. Patrick Gordon Construction Limited

93. Pical Services Limited

94. Port & Maritime Property Developers Company Limited
95. ProEng Services Limited

96. R2K Engineering Company Limited

97. Rainbow Construction Limited

98. Ramsawak Sooklal Construction

99. | RE Matthews & Associates Limited

100. | Richko General Contractors Limited

101. | Right Move Promotions

102. | S.L. Limited

103. | Seventh Level Consultants
104. | Shacon Limited
105. | Sharoz Enterprises
106. | Spenn Services
107. | Starblock Limited
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No. Contractor

108. | T.N. Ramnauth & Company Limited

109. | Teejai Enterprises Limited

110. | Therml Impac Affordable Homes Limited

111. | Trinbago Projects Limited

112. | Trinity Housing Limited

113. | Trinity Pre-Fab

114. | Tripple Bique Company Limited

115. | Ultimate Construction Services Company Limited

116. | Uniform Builders Contracting Limited

117. | Wayne Martin Construction

118. | Wellington & Sons

119. | Winchester Industries

120. | Winmar Construction Company Limited

121. | YASA Maintenance & Construction

122. | Zion Construction & General Services

(B) (1) The nature and extent of each contract awarded to the contractors named

are as follows:-

Co. Limited

Number of | Type of units
No. Contractor units to be sf-single family

Constructed | mf mylti-family

1 | Accel Financial Group Limited 8 sf

2 | ADAP 4 sf

3 | Adjodha Singh Construction 8 sf

4 | Advance Construction Limited 12 sf

5 | Agostini's Marketing 466 sf;mf

6 | Albert & Norbert Dominique Construction 4 f
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Number of Type of units

No. Contractor Units to be sf-single family

Constructed | mf-multi-family
7 | Alico Limited 15 sf
8 | Allahu Enterprises Limited 10 sf
9 | Andrew Manwarrin & Sons Limited 4 sf
10 |Ansel Lewis General Construction Company 1 sf

Limited

11 | Ashana Civil Mechanical Construction Ltd. 7 st
12 | Atlas Engineering Limited 160 mf
13 |Bartholomew’s Quarry Limited 4 sf
14 |Basco’s Hardware & General Building 32 mf
Contractors 40 mf
21 sf
15 | Base Construction Company Ltd. 8 sf
16 | Beede's Construction Co. Ltd. 9 sf
17 | Bless Construction 2 sf
18 | Bramco Enterprises Limited 11 sf
19 | Budget Homes Limited 5 sf
g . - 100 mf
20 | Building Concepts & Construction Limited 24 mf
21 | Burlyn Enterprises Limited 6 sf
22 | C&C Enterprises 6 sf
23 | C.G. Construction Services Limited 48 mf
24 | C.P.'s Plumbing & Hardware Limited 4 sf
25 | C.W.R. Construction Services 8 sf
26 | CAP Enterprises Company Limited 2 sf
27 | Cardil Construction Limited 13 sf
31 sf
28 | Carl King Company Limited 23 sf
12 sf
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Number of Type of units
No. Contractor units to be sf-single family
Constructed mf-multi-family
79 | Central General Engineering & Maintenance 3 f
Limited
30 | Central Marketing Limited 6 sf
31 Central Pavers & Maintenance 3 of
Construction Company Limited
32 | Central Project Management 15 sf
33 | Choon's Construction Company Limited 3 sf
34 | Compjwell Contractors 6 sf
35 | Construction & Environmental Services 6 sf
36 | Cyril Fook General Contactors 3 sf
37 | D&B Engineering Company Limited 5 sf
38 | Dean Bhandoo 4 sf
39 | Doc’s Homes Limited 48 mf
84 mf
40 | Donawa Construction 5 sf
41 | Douglas Contractors 19 sf
42 | Edwards & Associates 10 sf
43 | Equator Limited 6 sf
44 | Eugene Construction Company 12 sf
45 | Excelsior International Limited 6 sf
46 | Fairways Construction Company Limited 5 sf
47 Flemming E. Joseph Supplementary 4 of
Hardware Limited
48 Francis Bobb General Contractors 3 Sf
(Partnership)
49 | Gasco Ltd 7 sf
28 sf
50 | Gencon Limited 3 sf




183

Written Answer to Question Friday, July 08, 2005
Number of Type of units
No. Contractor Unitsto be  sf-single family
Constructed | mf-multi-family
Glexel Construction & Beautification
51 . 3 sf
Company Limited
52 | Goodbil Construction Company Limited 4 sf
250 sf
53 | H. Lewis Construction Limited 400 st/mf
70 mf
96 mf
54 | H.S. Builders 8 sf
55 | Hammer Construction 42 mf
56 | Henry John Construction Co. Ltd 5 sf
. 24 mf
57 | Hi-Tec 49 mf
58 | Home Construction Limited 162 mf
59 | Husbands Construction Limited 3 sf
60 | HYPE Construction Services Limited 50 sf
61 | lan Fook Building Contractors 8 sf
62 | Int-Ter Trad Company Limited 13 sf
63 | J.E. & Daughters Limited 10 sf
64 | J.H. Riviero General Contractor 5 sf
65 | Jaisuree Enterprises Limited 10 sf
66 | INCO Enterprises 7 sf
67 | Johnston's Construction & Engineering 3 of
Ltd.
68 | K.J.S. Enterprises Company Limited 4 sf
69 | Kabel Limited 12 sf
70 | Kareem's Maintenance & Construction 3 sf
Company
71 | Kin Enterprises 5 st
72 | Komas Company Limited 15 sf




184

Written Answer to Question Friday, July 08, 2005
[HON. DR. K. ROWLEY]

Number of |_Type of units

No. Contractor Units to be [sf-single family
Constructed | mf-multi-family
74 | L.C.B. Contractors Limited 13 st
75 | Links Limited 3 sf
76 | Maharaj & Associates Contracting Limited 16 sf
77 | Mattzack Company Limited 38 sf
78 | Mitchelli's Construction Company Limited 9 sf
79 | Modern Fabricators Company Limited 4 sf
80 | Mootilal Ramhit 106 sf
81 | N.H. International (Caribbean) Limited j (l)g zgﬁ
82 | N.R. Construction Limited 6 sf
83 | Nardel Company Limited 20 sf
84 | North Coast Construction Company 5 sf
85 | O'Brian Alexander General Contractors 2 sf
86 | Oilfield & Marine Sales & Services Ltd 7 sf
87 | OLAB Construction Limited 8 sf
88 | On-Site Construction Services 10 sf
89 | P.R. Contracting Limited 26 mf
23 st/mf
90 | Pace Construction Service 103 Sf
224 sf/mf
91 | Paharry 's Hardware & Construction 4 sf
92 | Patrick Gordon Construction Limited 23 sf
93 | Pical Services Limited 5 sf
94 Port & Mari-tin?e Property Developers 25 sf
Company Limited 39 mf
95 | ProEng Services Limited 11 sf

96 | R2K Engineering Company Limited 20 sf
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Friday, July 08, 2005

Number of Type of units
No. Contractor unitstobe  sf-single family
Constructed | mf-multi-family
107 sf/mf
97 | Rainbow Construction Limited 115 mf
231 sf/mf
98 | Ramsawak Sookial Construction 5 sf
99 | RE Matthews & Associates Limited 7 sf
100 | Richko General Contractors Limited 5 sf
101 | Right Move Promotions 3 sf
102 | S.L. Limited 13 sf
103 | Seventh Level Consultants 11 sf
104 | Shacon Limited 5 sf
105 | Sharoz Enterprises 5 sf
106 | Spenn Services 5 sf
107 | StarBlock Limited 6 sf
108 | T.N. Ramnauth & Company Limited 260 sf/mf
109 | Teejai Enterprises Limited 4 sf
110 | Therml Impac Affordable Homes Limited 82 mf
111 | Trinbago Projects Limited 5 sf
. : - 138 mf
112 | Trinity Housing Limited 231 sf/mf
113 | Trinity Pre-Fab 97 mf
114 | Tripple Bique Company Limited 20 sf
115 Ultimate Co.nsj[ruction Services 3 sf
Company Limited
116 | Uniform Builders Contracting Limited 148 mf
117 | Wayne Martin Construction 2 sf
118 | Wellington & Sons 1 sf
119 | Winchester Industries 368
(Terminated) st/mf




186

Written Answer to Question
[HON. DR. K. ROWLEY]

Friday, July 08, 2005

Number of Type of units
No. Contractor Unitsto be  sf-single family
Constructed | mf-multi-family
120 | Winmar Construction Company Limited 6 sf
121 | YASA Maintenance & Construction 3 sf
122 | Zion Construction & General Services 6 sf

executed is as follows:-

(B) (i1) The exact location where each contract is being executed or will be

No.

Contractor

Location of Contract

Accel Financial Group Limited

Bon Air West

2 | ADAP Dyette Estate, Cunupia
3 | Adjodha Singh Construction Couva North, Phase 111
4 | Advance Construction Limited Caroni
5 | Agostini’s Marketing Wellington Road, Debe
6 | Albert & Norbert Dominique Construction Co. Sam Boucaud, Santa Cruz
Limited
7 | Alico Limited Edinburgh 500
8 | Allahu Enterprises Limited Union Hall, San Fernando
9 | Andrew Manwarring & Sons Limited Bien Venue
10 A.nse':l Lewis General Construction Company Sam Boucaud, Santa Cruz
Limited
11 | Ashana Civil Mechanical Construction Ltd. Union Hall, San Fernando
12 | Atlas Engineering Limited Harmony Hall
13 | Bartholomew's Quarry Limited Sam Boucaud, Santa Cruz
14 | Basco's Hardware & General Building Contractor | Farm Grove, Curepe
Malabar
Sangre Grande
15 | Base Construction Company Ltd. Malabar, Phase I11
16 | Beede's Construction Co. Ltd. Malabar Phase 111
17 | Bless Construction Debe Phase 2
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Friday, July 08, 2005

No. Contractor Location of Contract
18 | Bramco Enterprises Limited Southern Gardens
Point Fortin
19 | Budget Homes Limited Edinburgh 500
20 | Building Concepts & Construction Limited Cgura Royal Road
River Estate
21 | Burlyn Enterprises Limited Boy's Lane, D'Abadie
22 | C&C Enterprises Edinburgh 500
23 | C.G. Construction Services Limited Mount Hope
24 | C. P.'s Plumbing & Hardware Limited Union Hall, San Fernando
25 | C.W.R. Construction Services Couva North, Phase II1
26 | CAP Enterprises Company Limited Sam Boucaud, Santa Cruz
27 | Cardil Construction Limited Caroni
) o Buen Intento,
28 | Carl King Company Limited Southern Gardens,
Union Hall
79 | Central General Engineering & Maintenance Couva North, Phase II1
Limited
30 | Central Marketing Limited Edinburgh 500
31 | Central Pavers & Maintenance Construction Couva North, Phase II1
Company Limited
32 | Central Project Management Plaisance, Mayaro
33 | Choon s Construction Company Limited Dyette Estate, Cunupia
34 | Compjwell Contractors Sam Boucaud, Santa Cruz
35 | Construction & Environmental Services Edinburgh 500
36 | Cyril Fook General Contractors Harmony Hall
37 | D&B Engineering Company Limited Malabar, Phase 111
38 | Dean Bhandoo Sam Boucaud, Santa Cruz
39 | Doc's Homes Limited Barataria
40 | Donawa Construction Edinburgh 500
41 | Douglas Contractors Buen Intento
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[HON. DR. K. ROWLEY]

Friday, July 08, 2005

Limited

No. Contractor Location of Contract
42 | Edwards & Associates Union Hall, San Fernando
43 | Equator Limited Boy's Lane, D'Abadie

44 | Eugene Construction Company Edinburgh 500

45 | Excelsior International Limited Couva North, Phase 111
46 | Fairways Construction Company Limited Edinburgh 500

47 | Flemming E. Joseph Supplementary Hardware Edinburgh 500

Francis Bobb General Contractors

48 - Union Hall, San Fernando
(Partnership)
49 | Gasco Ltd Union Hall, San Fernando
Palo Seco
50 | Gencon Limited Edinburgh 500
51 | Glexel Construction & Beautification Company Bon Air West
Limited
52 | Goodbil Construction Company Limited Buen Intento
Carlsen Field
53 | H. Lewis Construction Limited Eanburgh South
River Estate
Edinburgh 500
54 | H.S. Builders Couva North, Phase III
55 | Hammer Construction Farm Grove, Curepe
56 | Henry John Construction Company Limited Edinburgh 500
57 | Hi-Tec Paradise Heights
Alexis Street
58 | Home Construction Limited Goa Road
59 | Husbands Construction Limited Malabar. Phase 111
60 | HYPE Construction Services Limited Caroni
Malabar
61 | Ian Fook Building Contractors Union Hall, San Fernando
62 | Int-Ter Trad Company Limited Rio Claro
63 | J.E. & Daughters Limited Buen Intento
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Written Answer to Question

Friday, July 08, 2005

No. Contractor Location of Contract
64 | J.H. Riviero General Contractor Hicklin Village, Fyzabad
65 | Jaisuree Enterprises Limited Couva North, Phase III
66 | INCO Enterprises Edinburgh 500
67 | Johnston’s Construction & Engineering Ltd. Debe
68 | K.J.S. Enterprises Company_Limited Buen Intento
69 | Kabel Limited Union Hall, San Fernando
70 | Kareem's Maintenance & Construction Company | La Paille, Village, Caroni
71 | King Enterprises Bon Air West
72 | Komas Company Limited Union Hall, San Fernando
73 | L&L Contractors Limited Bushe Village, Fyzabad
74 | L.C.B. Contractors Limited Couva North, Phase 111
75 | Links Limited Grieg Estate, Cedros
76 | Maharaj & Associates Contracting Limited Dyette Estate, Cunupia
77 | Mattzack Company Limited Rio Claro
78 | Mitchelli's Construction Company Limited Malabar Phase IB/I
79 | Modern Fabricators Company Limited Sam Boucaud, Santa Cruz
80 | Mootilal Ramhit K.P. Lands, Valencia
81 | N.H. International (Caribbean) Limited Tarouba North
82 | N.R. Construction Limited Plaisance, Mayaro
83 | Nardel Company Limited Caroni

Farm Grove Curepe
84 | North Coast Construction Company Edinburgh 500
85 | O'Brian Alexander General Contractors Striker's Village
86 | Oilfield & Marine Sales & Services Limited Union Hall, San Fernando
87 | OLAB Construction Limited Harmony Hall
88 | On-Site Construction Services Union Hall, San Fernando
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[HON. DR. K. ROWLEY]

Friday, July 08, 2005

No. Contractor Location of Contract
89 | P.R. Contracting Limited D'Abadie
90 | Pace Construction Services Southern Gardens,
Pleasantville
Corinth
91 | Paharry's Hardware & Construction Malabar Phase 4/1 and 4/2
92 | Patrick Gordon Construction Limited S‘)Whem Gardens,
Point Fortin
93 | Pical Services Limited Edinburgh 500
Port & Maritime Property Developers Company Edinburgh 500
94 |0
Limited Mount Hope
95 | ProEng Services Limited Edinburgh 500
. . .. Caroni
96 | R2K Engineering Company Limited Farm Grove, Curepe
Pleasantville
97 | Rainbow Construction Limited Mount Hope
Zone 1 Corinth Hills
98 | Ramsawak Sooklal Construction Couva North, Phase 111
99 | RE Matthews & Associates Limited El Guayanapo
100 | Richko General Contractors Limited Edinburgh 500
101 | Right Move Promotions Sam Boucaud, Santa Cruz
102 | S.L. Limited Couva North, Phase II
103 | Seventh Level Consultants Edinburgh 500
104 | Shacon Limited Charlieville
105 | Sharoz Enterprises Mowll Village, Fyzabad
106 | Spenn Services Edinburgh 500
107 | Starblock Limited Graham Trace,
Sangre Grande
108 | T.N. Ramnauth & Company Limited Golconda
109 | Teejai Enterprises Limited Buen Intento
110 | Therml Impac Affordable Homes Limited Barataria
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Friday, July 08, 2005

No Contractor Location of Contract

Five Rivers,

111 | Trinbago Projects Limited Boy's Lane, D'Abadie
Bon Air West

112 | Trinity Housing Limited Pleasantville

Y & Zone 3 Corinth Hills
113 | Trinity Pre-Fab Pleasantville
114 | Tripple Bique Company Limited Caroni

Ultimate Construction Services

115 ; ;
Company Limited Bien Venue, La Romain
116 | Uniform Builders Contracting Limited Bates Avepue,
St. Augustine
117 | Wayne Martin Construction Valencia
118 | Wellington & Sons Morvant

119

Winchester Industries

Farm Grove, Curepe

120

Winmar Construction Company Limited

Edinburgh 500

121

YASA Maintenance & Construction

Sam Boucaud

122

Zion Construction & General Services

Graham Trace

(B) (111)

The qualification and/or expertise of each contractor are as follows:

(a) Registered under the Companies Act of 1995.
(b) Pre-qualified using the attached application forms.
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Written Answer to Question Friday, July 08, 2005
[HON. DR. K. ROWLEY]

NATIONAL HOUSING AUTHORITY
HOUSING PROGRAMME FOR 2004
PRE-QUALIFICATION QUESTIONNAIRE
(Medium and Large Developers and General Contractors)

INSTRUCTIONS TO APPLICANTS

1.0

2.0

3.0

4.0

Introduction

The National Housing Authority (NHA) invites suitably qualified and experienced medium and large Developers
and General Contractors who wish to enter into Joint Venture (JV) arrangements with the NHA under its Urban
Renewal Programme to complete and submit the attached Pre-qualification Questionnaire, complete with all
supporting documents.

Applicant's Eligibility
Only firms satisfying the following criteria will be eligible to tender for Contracts in the programme.

e  Firms Incorporated or otherwise registered in Trinidad and Tobago before June 2000 and having a place of
business located in Trinidad and Tobago.

e  Firms with a proven track record, technical and financial capability for similar projects each in excess of TT
$10,000,000 and with average Annual Gross Revenues over the last three (3) years in excess of TT §
12,000,000.

e Joint Venture firms incorporated after June 2000, including those with foreign partners who possess proven
technology and a track record in mass housing systems maybe considered.

Submission of Questionnaire

. The Pre-qualification Questionnaire is attached.

e  Submissions from Joint Venture, Consortium and Partnership organisations must also include a completed
Pre-qualification Questionnaire, for each associated firm.

e  Firms are responsible for all expenses associated with the preparation and submission of pre-qualification
documents. The NHA shall not be responsible or liable for these costs.

Evaluation of Applicants

e During the period of evaluation, the NHA may ask Firms for clarification of the information supplied. The
request for clarification and the corresponding response shall be made by written communication and
attached to the applicants' Pre-qualification Questionnaire.

Applicants shall be evaluated on the under mentioned criteria and points shall be awarded as follows:
e A previous track record of at least 3 years experience in the construction of multi storey buildings.

. Completed similar work with a value of at least ten million TT Dollars (TT $ 1 OM) over the last financial
year.

e Completed work of an average annual value over the last three (3) years equivalent to 'IT $12M.

e The financial criteria above apply to each package. Therefore applicants who are interested in applying for
more than one package must note that the criteria are cumulative.

Criteria Max Points
= General background 10
= Track record/experience 30
= Financial capability 35
= Available manpower 15

= Available plant and equipment 10
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The NHA will make a distinction between medium and large firms on the basis of the firm or
consortium's financial capability.

Only firms who score the minimum points required by the NAP will be invited to submit proposals
for JV arrangements. Medium firms will be required to score no less than 80 points and large firms no
less than 90 points.

5.0 Developers and General Contractors are also required to provide the following supporting
documents in the order listed.

i)

ii)
iii)
iv)

v)

Vi)

Certificate of Incorporation of the firm and/or other documentary evidence certifying the
existence of the organization;

Vat Registration Certificate;

Board of Inland Revenue Tax Clearance Certificates. (not more than six months old).
Formal Registered Agreements for Joint Venture and other partnership arrangements.

Certified copies of the company's audited financial statements (TTS$) for the last three (3) years
showing income, expenditure, profit and loss and balance sheets inclusive of notes to the
financial statements;

Joint Venture Companies are required to submit financial statements and Certificates of
Incorporation for each associated year;

vii) Resources of key permanent personnel signed and dated by each employee;

viii) Other relevant information including Company Profile, Product Data, Certification by

Local and International Testing Agencies, and Approvals by the Ministry of Works (or, if
not available, the applications) which are required for Mass Housing Systems.

6.0 Firms should include an organizational chart for the proposed projects, which would indicate the
management structure of the company, inclusive of a quality control and quarterly assessment.

7.0 Rejection of Firms

Firms that do not submit all the supporting documents listed in 5.0 above will be
rejected.

Responses to the Pre-qualification Questionnaire (pp. 1-8) are the sole means by which the
Firm's eligibility will be evaluated. All Firms whose questionnaires are not completed in every
respect will lose points and thus may be rejected.

Firms should note that the forms provided in Appendices A—D must be filled out. Failure to do
so may result in the submission being rejected. Firms are warned that information required in the
above Appendices will not be extracted from any Company Profile submitted with the
Documents.

Any Firm that gives false and or misleading information will be rejected and not be invited to
enter a JV Arrangement or any Contracts offered by the NHA for a period of five (5) years.

Any effort by a firm to influence any member of the NHA's Evaluation Committee shall result in
the rejection of the firm. The NHA will also reject tenders from such firms for any contracts

offered by the NHA for a period of five (5) years.
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[HON. DR. K. ROWLEY]

@- NATIONAL HOUSING AUTHORITY

HOUSING PROGRAMME FOR 2004
PRE-QUALIFICATION QUESTIONNAIRE
(Medium and Large Developers and General Contractors)

Applicants shall fill in and complete all the blank spaces in block letters (black ink only) or type all information clearly.
Points will be deducted for questions not properly answered. Any questions which do not apply to your firm should be
marked "NA". No alterations to this format shall be permitted and no substitutions shall be accepted. Do not detach any
pages of this questionnaire. Additional copies of Appendices which are required are to be attached at the end of the
questionnaire.

1.0 General Background

1.1 Name: (Firm)
1.2 Registered Address:

1.3 Mailing Address
(If different from above)

1.4 Phone No. 1.5Fax No 1.6 e-mail
1.7 Year established 1.8 Duration of Firm's Construction experience Yrs
1.9  Type of Organisation: Sole Proprietor [ ] Public [ ] Private [ ] Partnership [ ]

Limited Liability[ ]  JointVenture[ ]  Consortium [ ]
Other: (please specify)

1.10 Names of Partners: (For Joint Venture, Consortium and Partnership Arrangements only)
1.

2.

3.

4.

1.11  Directors of Firm

Name Nationality Academic Qualifications Position
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NATIONAL HOUSING AUTHORITY
HOUSING PROGRAMME FOR 2004
PRE-QUALIFICATION QUESTIONNAIRE
(Medium and Large Developers and General Contractors)

2.0 Financial Capability

3.0

2.1

2.2

a)
b)
<)
d)
e)
f)
g)
h)
i)
2.3
2.4

Works in progress: Balance of Contract Price to be completed TT $
Please provide details by completing appendix A.

Indicators: 2001 2002 2003 3 Yr Average
TT $(000) TT $(000) TT $(000) TT $ (000)

Annual Gross Revenue

Current Assets

Total Assets

Net profit before taxes

Current liabilities

Total liabilities
Profitability % (d+c) x 100
Liquidity Ratio (b+e)
Indebtedness Ratio (f+¢)

Credit facilities in place: Banks Suppliers TT $
Balance of Credit facilities available: Banks TT$ Suppliers TTS

Please attach letters from your bankers and at least 3 suppliers confirming the above levels of
credit, which are available to your firm. If additional credit facilities would be required, please
provide letters of offers from your bankers and suppliers to meet these additional credit
requirements.

Track Record/Experience

3.1

3.2

33

Track Record:

Give information and all major similar contracts above TT $ 3,000,000 similar to the category of
work for which your firm has tendered and executed in the last five years (Re: Appendix B)

Claims:

Were/are there any legal or financial claims awarded and/or pending in favour of, or against your
company in the last 5 years? Yes[ ] Nol ]
If yes, please attach a list giving details of said claims. Total Number of Claim against

Contracts Determined:

We/are any contracts awarded to your company which were 'determined’ by the client in the last 5 years?
Yes[ ] NoJ ]

If yes, please attach a list giving details of said contracts.

Total Number of contracts determined.
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[HON. DR. K. ROWLEY]

NATIONAL HOUSING AUTHORITY
HOUSING PROGRAMME FOR 2004
PRE-QUALIFICATION QUESTIONNAIRE
(Medium and Large Developers and General Contractors)

3.4  Client References:

Obtain and submit at least three written references from clients who can verify that your
company has satisfactorily met contract performance requirements of cost, quality and delivery
for the category of work for which your firm has tendered. References must refer to specific
contracts and indicate the date and size of contracts satisfactorily completed.

4.0 Available Manpower

4.1  Number of permanent staff employed by your firm.

[ ¥ear Accountsnts | Engineers Q. Surveyors | Technicians Supervisors Administrators Labouwr Tozal

Please attach a list of key permanent personnel (Re: Appendix C) signed and dated by each
employee. No employee should be included in more than one category of skill in the table above.
Only professionals with appropriate qualification should be included in columns 1, 2 and 3 above.
Evidence to support the employment of staff above may be requested by the NHA.

Please note that employees who are not permanently employed with your firm should not be
included in the above table.

5.0 Available Plant and Equipment
5.1 Value:

Approximate market value of serviceable construction plant and equipment (excluding private
vehicles, office furniture, computers etc) owned by firm. $

5.2 List of equipment to be used on project:

Please provide details for the plant, equipment and tools owned by your company (Re: Appendix D).
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NATIONAL HOUSING AUTHORITY
HOUSING PROGRAMME FOR 2004
PRE-QUALIFICATION QUESTIONNAIRE
(Medium and Large Developers and General Contractors)

I certify that the information given is correct and understand that disqualification will result
from false/incomplete disclosure of information requested herein. I/We hereby authorize the
NHA to check with all financial and trade references and all parties named herein. I/We also

authorize all references and parties named herein to provide the NHA with

all confidential information necessary to verify my/our credit standing and the truth of all

information supplied herein.

Name:

(Block Letters)

Signature:

Position in Firm:

Date: Company's Seal or Stamp

See Appendices A, B & D attached.
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NHA PREQUALIFICATION QUESTIONAIRE

APPENDIX "A": MAJOR CONSTRUCTION IN PROGRESS (i) Company Stamp

Value of
Contract TT$(000)

Expected
Item Completion Personnel
No. Location Client Consultant (ii) Total Balance (iv) Date Assigned (iii)

TOTAL VALUE  OF OUTSTANDING WORK IN PROGRESS

i All major similar contracts (over TT$3,000,000) which are in progress. Include contracts for which the company has received a letter of intent.

ii Documentary evidence is required to verify the data given above (e.g.: Letters of award of contracts, completion certificates by the Regional Authority,
WASA etc.)

iii Include employee numbers as listed in Appendix "B"
Photocopies of this form may be attached to the questionnaire if required.
Tenderers are warned that information required in the above table will not be extracted from any profile submitted with the tender documents.
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APPENDIX "B": TRACK RECORD (i)
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Company Stamp

Friday, July 08, 2005

No. of
Lots/Units

Location

Client

Duration of
Contract

Date
Completed

Final Contract
Value

Consultant (ii)
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14

ii

All major similar contracts (over TT$3,000,000.00) completed in the last five (5) years.

Documentary evidence is required to verify the data given above (e.g.: Letters of award of contracts, completion certificates by the Regional Authority,

WASA etc.)

Photocopies of this form may be attached to the questionnaire if required.
Tenderers are warned that information required in the above table will not be extracted from any profile submitted with the Tender Documents.
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NHA PREQUALIFICATION QUESTIONAIRE
APPENDIX "C": LIST OF KEY PERMANENT PERSONNEL (i) Company Stamp ........ccccceeevviiiiiiiinennnnn.
TO BE UTILISED ON PROJECT

Years of Experience

With In In Academic
Name Age Company Construction Housing Position (ii) Qualification Nationality Signature

Ol 0[N N[ ] B W] | —
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—_
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i. Accountant, Project Manager, Engineer, Supervisor/Foreman, Technician/Draftsman etc. Do not Include tradesmen and labourers.
A certified copy of the NIS Contribution listing must be submitted with the questionnaire as evidence that the above personnel are permanently
employed with your company.

ii. Consultants in Project: Managers, Engineers and other technical personnel hired on contract are to be listed separately on a copy of this form and
marked KEY CONTRACT PERSONNEL
Signed and dated resumes of all key permanent staff and contract personnel are to be attached.

Photocopies of this form may be attached to the questionnaire if required.
Tenderers are warned that information required in the above table will not be extracted from any profile submitted with the Tender Documents.
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Company Stamp

Friday, July 08, 2005

Item No.

Description

Make and Model

Purchase Date (ii)

Purchase Price

New

Used
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i.  We declare that we, are the sole owners of the serviceable plant and equipment as declared in Appendix D and that we have the right to determine the disposition of
our property. We declare that upon request, all plant and equipment, relevant documents, certified copies etc.
will be made available.

ii. You may include plant and equipment that you have already ordered, but not yet received.

Photocopies of this form may be attached to the questionnaire if required.
Tenderers are warned that information required in the above table will not be extracted from any profile submitted with the Tender Documents.
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"
NHA o Housing At
| National Housing Authority

CONTRACTOR REGISTRATION FORM (CRF)
INSTRUCTIONS: (Print or Type)

This form must be completed and submitted when a new contractor is being submitted to
the contractor database.

CHECK ONE: _Add new contractor: Change contractor information.-.H-Inactivate a contractor

Company Information

Company Name

Address Phone:
Fax:
E-mail:

Contact Information

Given Name Phone:
Position/title: Fax:
Address: E-mail:

Business Information

In I7 Business Since:

What size projects do you feel your organization can undertake at any point in time?

Single Job (3$):

Total Work Program ($)

Number of Emplovees:

Full Time: Part-Time:

Class of Contractor

Civil Works/Infrastructure [ ] Water &Sewer [ ] General Building [ ]
If other, please specify:
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What portion (%) of your work is for:
Government Agencies: Private owners:

Type of Work

What type of work do you, normally undertake?
[ 1CW-Civil Works [ ] B-Building [ ] P-Plumbing [ ] E-Electrical [ ] R-Roofing
[ 1J-Joinery [ ]Pa-Painting [ ] W-Welding [ ] G-Glazing [ ] T-Tiling

If miscellaneous, please specify:

What type of work will you be bidding on?

[ ] Civil Works/Infrastructure [ ] Housing (1-20 Units)
[ 1 Housing (21-50 Units) [ 1 Housing (50 Units)

Litigation
Is your organization currently involved in any litigation? [ 1Yes [ 1No
If yes, please explain fully:

Do you have any construction currently undertaking? [ 1Yes [ INo
If Yes, please explain fully.

Owner(s) Key Personnel

(New applicants or if a change occurs in the Company, must attach a resume for each
individual listed).

Name Position/Title Expertise Years
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Details of Contract Receivables and Work in Progress.

Show full details for each contract with the National Housing Authority. Show full details
of each contract with other owners where the award value is over $100,000. Group all
others on one line.

Annual Work In

ContractfAwarded by| Award | End | Award Receivable . Progress
Owner Date |Date| Value Progress Other than Retentions Inventory
Retentions Included

Totals

Equipment (Information)

Do you have the necessary equipment to perform anticipated job/total work program?

[ ]1Yes [ 1No

Contractor's Statement

We hereby certify that we are fully informed to the affairs of......................cooo.
and the information contained in this form is complete and accurate.
I understand this information will he used to register this company with the National

Housing Authority. I also understand that registration in this system does not
guarantee the availability or award of any contracts and hereby waive all claims resulting
from errors or omissions.

Completed Form to be submitted to: NATIONAL HOUSING AUTHORITY, 44-46 South Quay, Port of Spain
CRF/01





