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HOUSE OF REPRESENTATIVES
Friday, January 23, 1998
The House met at 1.30 p.m.
PRAYERS
[MR. SPEAKERIN the Chaij
COMMITTEE BUSINESS

Mr. Speaker: Hon. Members, | wish to advise that there is agreement
between both sides of the House with respect to bringing before the House certain
matters which have arisen in Committee. Accordingly, on the Order Paper for
today, under Government Business, Bills Second Reading, one would notice that
there are four Motions on the Order Paper which all come out of these
Committees which have been appointed. In accordance with Standing Order 94,
where both sides of the House have agreed on this procedure, | have allowed it to
so appear on the Order Paper.

| wish to advise that both sides are yet to get together and agree on a schedule
for the debates on these matters and the House would be advised accordingly.

Thank you.
PAPERS LAID

1. The Exchequer and Audit (Amendment to the First Schedule) Order, 1997.
[The Attorney General (Hon. Ramesh Lawrence Mahjaraj)

2. The Petroleum Wholesale Marketing (Competitive Bidding) Regulations,
1998. Hon. R. L. Mahargj

3. Report on the Status of the Death Penalty in Trinidad and Tolldgo. R.
L. Maharaj

The Attorney General (Hon. Ramesh Lawrence Maharaj)Mr. Speaker, in
laying this report, it would be noticed that there have been some up-to-date
recommendations and amendments made by the hon. Chief Justice which have
been taken into consideration in light of the fact that statistics which were prepared
in the original report were at an earlier period than January, 1998.

Mr. Speaker, | beg to move, in accordance with Standing Order 15(3), that this
Paper be printed as a House Paper.

To be printed as a House Paper.
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DEATH PENALTY

The Attorney General (Hon. Ramesh Lawrence Maharaj):Mr. Speaker,
the non-implementation of the death penalty is a matter of great public importance
to the people of our nation. The Government promised to make a statement on this
matter so that the national community can be informed of the status of its
implementation.

Mr. Speaker, the death penalty is a punishment mandated by statute law of
Trinidad and Tobago. Section 4 of the Offences Against the Person Act, Chap.
11:08 of the laws of the Republic of Trinidad and Tobago states:

“Every person convicted of murder shall suffer death.”

Upon a conviction for murder, the trial judge is required by law to pass the
death sentence. It is a mandatory sentence and the judicial arm of the state has no
discretion in the matter.

Mr. Speaker, the Constitution of the Republic of Trinidad and Tobago gives
authority to the state to execute a person who is convicted of murder and
sentenced to death. The Judicial Committee of the Privy Council has not ruled that
the death penalty iser se unconstitutional. On the contrary, it ruled some time
ago in the Trinidad and Tobago caséefFreitas v. Bennythat the death penalty
is an authorized punishment under the laws of Trinidad and Tobago.

The Judicial Committee of the Privy Council, however, in 1993 in the case of
Pratt & Morgan v. Attorney General of Jamajadecided that the Government of
Jamaica could not carry out death sentences imposed upon persons convicted of
murder because of excessive and inordinate delays which occurred in the appeal
process which were initiated by them. The effect of these decisions by the Privy
Council is that excessive delays which occur in the appeals process initiated by a
person convicted of murder, operate as a bar to the Government from carrying out
the death sentence. Mr. Speaker, because of this ruling, in 50 instances in Trinidad
and Tobago where there were excessive delays in the judicial process, the death
sentences have had to be commuted.

What did the Privy Council decide? In a case involving the carrying out of the
death sentence, a delay of more than five years after conviction would be strong
grounds for believing that the delay was inhuman or degrading punishment or
treatment and would prevent the state from carrying out the death sentence.
Countries wishing to retain the death penalty must ensure that execution follows as
quickly and practicably after sentencing, allowing a reasonable time for appeal and
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consideration of reprieve. The aim should be to hear a death sentence appeal
within 12 months of conviction and for the Privy Council appeal to be heard within

a further 12 months. Applications before international human rights bodies should
be disposed of within 18 months.

Mr. Speaker, the Privy Council also stated that the timetable set realistic
targets, which if achieved, could not be considered inhuman or degrading
punishment or treatment. The ruling, therefore, imposed obligations on the Court
of Appeal and the Privy Council to complete the appeals process initiated by a
person convicted of murder within two years of the date of the conviction.

Mr. Speaker, the state of the Republic of Trinidad and Tobago comprises the
Executive, Legislative and Judicial arms. Each arm has its own duties and
functions to perform. It is the responsibility of the Judicial arm to try murder cases
and to hear and determine murder appeals. After a convicted person has exhausted
his right of appeal to the Court of Appeal and the Judicial Committee of the Privy
Council, he is entitled to apply for a review of his case to the United Nations
Human Rights Committee and the Inter-American Commission on Human Rights.
He is permitted to do so by virtue of Trinidad and Tobago being a party to the
American Convention on Human Rights and the Optional Protocol to the
International Covenant on Civil and Protocol Rights.

Mr. Speaker, appeals cannot be heard without the availability of documents to
complete the record of appeal. It is the duty of the Administrative arm of the
Judiciary to make all the necessary documents available to the court. The Court of
Appeal will not hear an appeal unless the following documents are made available
to it: notes of evidence of the judge; documentary evidence tendered at the trial;
and the judge’s suming up. An application to the Privy Council for special leave
to appeal against the decision of the Court of Appeal must include the same
records which were before the Court of Appeal and the judgment of the Court of
Appeal.

Case Management Unit in the Ministry of the Attorney General: In 1995 when
this Government assumed office, it met a situation in which the death penalty was
not being implemented because the time frame for the hearing and determination of
appeals were not being met. Ad hocCase Management Unit was set up by the
Attorney General in his Ministry to ascertain why the time frames were not being
met and to monitor death penalty matters with the primary objective of rendering
to the courts and international human rights bodies, all possible assistance so that
appeals and applications before them may be heard within the time frames.
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Mr. Speaker, the Unit comprised representatives of the Ministry of the
Attorney General, the Director of Public Prosecutions, the police, the prisons, the
Registrar of the Supreme Court and the Ministry of Foreign Affairs. The Unit
prepared a case profile on each murder case pending before the courts and the
international human rights bodies.

The summary of the profiles reveal that there are 105 persons on death row
who have appealed their convictions. Of the 105 murder cases, 48 have exceeded
the time frame and 57 are within the time frame. Fifty of those cases exceeded the
one-year time frame. In 33 of those cases, delay occurred in the preparation of a
complete and accurate record, causing these cases to exceed the time frame. Of the
70 cases decided by the Court of Appeal and currently pending before the Privy
Council, 23 are still awaiting reasons for the decision of the Court of Appeal.
Fifteen murder cases are before the international human rights bodies. One is
before the United Nations Committee on Human Rights and 14 are before the
Inter-American Commission on Human Rights. Of these 14 cases, 5 are within the
two-year time frame. There are 37 cases before the Privy Council which fall within
the two-year time frame and it is envisaged that all these cases will go before these
bodies once the Judicial Committee of the Privy Council upholds the convictions
and sentences. If these bodies expedite the hearing and determination of these 37
cases, the death penalty can be carried out on the convicted persons.

Mr. Speaker, as long as there is a complete and accurate report record before
the Judicial Committee of the Privy Council, applications for special leave are
normally heard within six weeks of the filing of the petition. If special leave is
granted, the appeal will normally be heard within a further six to nine months. Mr.
Speaker, 70 persons who lost their appeals before the Court of Appeal have either
petitioned for special leave to appeal to the Judicial Committee of the Privy
Council or are entitled to petition.

Mr. Speaker, the present Chief Justice assumed office on May 31, 1995. The
information from these profiles shows that since the Chief Justice assumed office
there has been a reduction in the delay which occurred between a conviction for
murder and the hearing of an appeal. Some of the appeals have also been heard and
determined within the one-year time frame. There has also been some improvement
in the availability of records and court documents and the delivenydghijent.

The number of appeals pending before the Court of Appeal has also been reduced.

Increased allocation of resources to the Judiciary: This Government recognized
that an increase in the allocation of resources would put the Judiciary in a position
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to provide, among other things, complete and accurate court records and will
reduce delays in the judicial system. This Government acceded to the request of
the Judiciary for an increase in the allocation of resources.

The following are some of the areas in which support was provided by this
Government:

1. The provision for the appointment of four additional Puisne judges and
three new Justices of Appeal. The legislation to give effect to this was
passed in 1996.

2. Improved terms and conditions of service and remuneration of the
Judiciary.

3. Appointments of a range of administrative, clerical and other support
staff were made to the staff establishment of the Judiciary.

4. The establishment of a Computer-Aided Transcription reporting unit in
the Supreme Court, with a full complement of locally trained court
reporters and Computer-Aided Transcription scopists with necessary
support staff.

5. Further development and provision of increased resources for the
Computer-Aided Transcription unit.

6. The upgrading of computer fitees of the Supreme Court.

Hearings before international human rights bodies: Mr. Speaker, this
Government took steps to reduce the delays in the hearing of appeals to
international human rights bodies. Consideration of petitions before these bodies is
done consecutively, that is, the process is completed before one body and repeated
before the other.

1.45 p.m.

The Government cannot impose on the individual an obligation to elect one or
the other body. This would be a violation of both the Covenant and the
Convention. The rules of both bodies do not permit the concurrent consideration
of petitions.

The delays in the hearing of matters by these bodies are incompatible with the
constitutional requirements imposed by the Privy Council upon the State. The
Government, therefore, in October of 1997 decided to introducdimnite for the
consideration of murder cases by both these bodies. Specific time periods were laid
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down for notification for the filing of petitions, for the consideration of petitions by
the first human rights body and for subsequent consideration by the other human
rights bodies.

Experience shows, however, that the observance of these specific time periods
by these bodies cannot be guaranteed. If Trinidad and Tobago were not a party to
these Human Rights Agreements, it would be open to it to implement the death
penalty in respect of two prisoners whose appeals were dismissed by the Privy
Council in October of 1997 and three prisoners whose appeals were dismissed by
the Privy Council in December of 1997.

The obligations under these instruments were assumed by Trinidad and Tobago
before the landmark decision Bfatt and Morgan Trinidad and Tobago ratified
the International Covenant on Civil and Political Rights on December 21, 1978 and
acceded to the Optional Protocol on November 14, 1980. It ratified the American
Convention on Human Rights on May 28, 1991.

It should be noted that the United Kingdom, the United States of America,
India and over 90 States have never been party to the Optional Protocol of the
International Covenant on Civil and Political Rights. These include the Caribbean
Community Members; Bahamas, Belize, Dominica, Grenada, St. Kitts and Nevis,
and St. Lucia.

Legislation contemplated to permit execution: This Government also
considered enacting legislation to authorise the state to carry out the death
sentence notwithstanding delays which occur whilst the convicted person pursues
his appeals to the court and to the international human rights bodies. In some
Commonwealth countries, such delays do not debar the death sentence from being
carried out.

Public consultations held and comments received in respect of the Constitution
(Amdt.) Bill showed that the majority of the population were noupyp®rt of this
measure. They instead, requested the Government to introduce laws to cause the
judicial processes to be expedited and also requested that Government take steps
to ensure that time frames for the hearing and determination of appeals are kept.

In response to this request, the Criminal Justice (Murder Appeals) Bill was
drafted. It sets out the time frames for steps to be taken by the relevant agencies of
the Executive and Judicial arms of the state and all persons involved to facilitate
the hearing and determination of murder appeals within time frames stipulated by
the Privy Council.
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Mr. Speaker, when laws in a society are not obeyed or upheld, the rule of law
in that society is undermined. The duty of every organ of a state is to ensure that
its laws and constitutional principles are complied with. Persons facing the death
sentence will continue to resort to legal processes in attempts to save their lives if
excessive delays are allowed. Those persons are entitled to resort to legal
processes, but governments have a duty to take steps to remove obstacles which
impede them from fully implementing their laws and executing sentences
authorised by law. If governments do not do this, they would be failing in their
duty to protect societies, and peace therein would not be preserved.

The Cabinet considered the Report on the Status of the Implementation of the
Death Penalty in Trinidad and Tobago and decided that:

1. The Attorney General and Minister of Foreign Affairs hold discussions
before the end of February 1998 with the Secretary-General of the United
Nations, the United Nations Human Rights Committee, the Secretary General
of the Organization of American States and the Inter-American Commission on
Human Rights on the jurisdiction of these commissions and on matters relating
to sentences passed and upheld by the Supreme Court of Trinidad and Tobago
and the carrying out of those sentences and to seek their assistance and
cooperation in this country’'s efforts to comply with the constitutional
requirements imposed upon it by the Privy Council. The Cabinet is to be
informed of the outcome of these discussions within seven days of the meeting.

2. The Attorney General and Minister of Foreign Affairs to hold discussions

by the end of February 1998 with the British Government on the removal of
jurisdiction from the Judicial Committee of the Privy Council in respect of any
appeals against sentences passed and upheld by the Supreme Court of Trinidad
and Tobago, where those sentences are authorised by the existing law of
Trinidad and Tobago; and also on questions concerning the constitutionality of
those sentences and the carrying out of those sentences.

The Cabinet is to be informed of the results of those discussions within
seven days of the completion of those discussions.

3. The Attorney General to hold discussions with the honourable Chief
Justice on proposals for the elimination of pre-trial delays in all criminal
matters and delays in the hearing and determination of all criminal appeals.

4. The Attorney General to hold discussions with the honourable Chief
Justice on Government’s proposals for the creation of a Criminal Division of
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the High Court and of the Court of Appeal with a separate Criminal Registry
and the need for the introduction of judicial training and continuing education
for the Judiciary.

5. The Attorney General to complete discussions with the honourable Chief
Justice on the Criminal Justice (Capital Cases) Bill.

6. The Attorney General to report on his discussions with the honourable
Chief Justice to Cabinet within three weeks.

Mr. Speaker, of the 48 appeals cases that have exceeded the time frame, the
convictions in 40 of those cases occurred before this Government assumed office.
Government is committed to finding a solution to the problems of delays which
have prevented the death penalty from being implemented in Trinidad and Tobago.
It recognizes that in any civilized society the right of convicted persons must be
protected, but it also recognizes that the rights of the ordinary citizen to his
security of person and his right to life must also be protected and enjoyed. The
victims of criminal violence and their families must be safeguarded. The guarantees
for the enjoyment of human and fundamental rights never meant and do not mean
that states must ignore the rights of victims of crime or the public interest. We
must not regard the rights of persons charged with crimes or convicted of crimes
as superior to the rights of victims or of members of the public. Victims and
members of the public must equally enjoy their fundamental rights to security and
to life. I am confident that the Government will win the battle in its fight to carry
out the death sentence.

Thank you.

NEGOTIABLE INSTRUMENTS (DISHONOURED CHEQUES) BILL
[SECONDDAY]

Order read for resuming adjourned debate on quedtianuary 16, 1998]
That the Bill be now read a second time.
Question again proposed.

The Minister of Planning and Development (Hon. Trevor Sudama)Mr.
Speaker, | want to begin my contribution in this debate with a quotation. | am
grateful to a columnist in th®aily Expressfor this and | want to read this
guotation to the honourable House.

“When a population becomes distracted by trivia, when cultural life is redefined
as a perpetual round of entertainment, when serious public conversation
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becomes a form of baby talk; when, in short, a people become an audience and
their public business a vaudeville act, then a nation finds itself at risk; cultural
death is a clear possibility.

1.55 p.m.

This comes from a quotation, the title of which is, “Amusing Ourselves To
Death”. When | listen to the contributions of the Members on the other side, there
is a kind of morbid amusement. It is that risk of culture death where the
contributions of the Members of the Opposition seek to lead us. It was a vaudeville
act because it was a show full of inanity and vulgarity. The language which was
used in the debate from the Members on the other side was calculated to titillate a
certain type of urge. It was slander amduvaislangue The innuendoes and
outlandish accusations which came from the Members for San Fernando East,
Diego Martin West and, of course, Diego Martin East, contrived allegations of
corruption, shameless fabrication, wild statements and empty claims. How else can
we regard a statement which says, “all over the place the Minister of Finance and
Minister of Tourism has been saying that for every dollar that he makes, the Prime
Minister gets 30 cents”? | just want to enquire. If it is alleged that someone is
involved in corruption, would he go about the place publicizing it and saying that
for every dollar he makes, 30 cents go to the Prime Minister? That is to show the
wildness of the accusation and the crititfibon the other side. | merely quoted
that to show how desperate the Member for San Fernando East and the
Opposition have become in their attempts in trying to attack this Government.

The contributions in this House, from Members on the other side, particularly
the Members for San Fernando East and Diego Martin West, really express a
continuation of that contest for leadership which is going on inPtie. The
strategy of the Member for San Freehand East was clear. He has been in this
House for 27 years and he should know what is relevant and what is not. Mr.
Speaker, despite three warnings from your goodself, he persisted in his vein, and
deliberately so, in order to seek sympathy to show the public that he is around and
oppressed. The Leader of the Opposition and Member for San Fernando East
defied the Speaker on three occasions and then, he was eventually asked to take
his seat. That was a deliberate act for him to contrive to obtain sympathy from the
public for his position and to hold on to his position of leadership. That was one
strategy which was used.
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It was a devious approach on one hand, and on the other hand, the Member for
Diego Martin West attempted to upstage the Member for San Fernando East. He
believes that the qualification for leadership in #ha/ is how loud one can shout
and one’s decibel level. We had over one hour of sound and fury signifying
nothing, in the words of Shakespeare. His righteous indignation about corruption
was as transparent as a tattered veil. | will come to that later.

Neither of the Members on the other side spoke about the Bill before us. They
spoke about allegations of corruption and malfeasance on the part of Mr.
Soodhoo, a consultant at the National Petroleum Marketing Company Limited,
thereby seeking vainly to tarnish the whole Government with a brush of corruption
and impropriety. This was the strategy. They are like floundering political animals,
grasping at the Soodhoo straw for political survival. They have nothing else to rely
on and no fall-back position.

This Government has made it clear that it would investigate allegations of
corruption as long as they are credible. Having investigated those allegations, it
will take appropriate action regardless of where the chip falls. As a government,
we have made our position clear on the issue of corruption in Trinidad and
Tobago. The matter of the airport investigation went to a court of law, where the
integrity of the process was questioned. That is where we are with respect to the
airport investigation. We have said that we will put every credible allegation to the
glare of scrutiny and public enquiry. We have instituted enquiries on the issue of
corruption at the airport, National Petroleum Marketing Company Limited and
National Flour Mills. This Government is not afraiddause it has nothing to hide.
[Desk thumping]

Let me make it clear that as | speak on behalf of the Government, | speak also
on behalf of myself. | have been in this Parliament for 17 years, in and out of office
and | have upheld the integrity in public life as a guiding principle in my political
career. To date, | have maintained unquestioned integrity in this House and my
public and private dealings. | stand as a man who lives his political creed. | live
integrity! | have lived it for all my life, particularly my public life.

Mr. Speaker: Early in today’s proceedings, | gave notice that | am asking
hon. Members to maintain their silence while other Members are on their feet. If
Members wish to make a contribution or to say something, the proper course is to
get up and get my attention if it is a point of order, or seek to get leave of the
Member who is on his feet to give way. Believe you me, the situation is getting out
of hand and | will not continue to turn a blind eye to it.
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| assume that we are dealing with responsible adults who have been sent here
to do the people’s business. We are going to proceed from here on that basis.

Hon. T. Sudama:Mr. Speaker, as | was saying, their contributions focused on
three things. First it was on a gentleman named Mr. Soodhoo. They expanded it to
deal with the relationship between the political directorate and state enterprises in
this country and all sorts of wild allegations about corruption. Then, they widened
it further to talk about integrity in public and private life.

2.05 p.m.

First of all, let me say that it must be the irony of all ironies forrting, which
has a 35-year history of corruption and which has fostered the culture of
corruption in this country, to come here today to talk about condemning
corruption. | do not want to go back to the beginning ofrthi, to the days of
O’Halloran and Prevatt. Mr. O’Halloran was known as “Mr. Ten Per Cent” and is
the godfather of those who sit on that side, when it comes to corruption. He was a
minister of government who was engaged in illegal activities. He broke the law
defiantly.

Mr. Speaker: Hon. Members, the Standing Orders of this House prohibit
Members from making imputations against Members of this or another House.
They do not prohibit Members from making allegations, wild or otherwise, against
people who do not belong to the House. However, one has to be careful and one
must be responsible in making allegations against people who are not here to
answer and making imputations about Members of this or another House who are
not here in a position to answer. If something is documented and is fact, there is
absolutely no problem. One can refer to it. | am speaking to Members on both
sides. | have noticed that a trend is developing in this House in which both sides,
with impunity, feel free on thigse dixitof somebody, to make allegations against
people who do not belong to this or the other House.

Hon. T. Sudama:Their whole contribution was based on persons who did not
belong to this House.

Mr. Speaker: Please continue!

Hon. T. Sudama:[Interruptior] | am responding to them. They spent a whole
afternoon talking about Mr. Soodhoo.

Mr. Speaker: May | indicate to the hon. Minister that | am ruling that
whatever has happened in the past in terms of people attacking the character of
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others, could continue; but | am asking hon. Members to be circumspect in terms
of their allegations against other people who appear to be defenceless and who are
not in a position to clear their name.

The parliamentary privilege that all Members of this House have is such that
anyone can say anything about anyone else and, strictly speaking, one can do
nothing about it. | am asking, in exercising that right, which all Members of this
House have, that one be responsible.

Hon. T. Sudama: Mr. Speaker, they spoke about the foreign image of this
country being tarnished by what they allege to be the corruption of this
Government. However, the foreign image of this country was overwhelmingly
tarnished when a former minister of tlm&iM government was convicted of
corruption in a United States court of law. | am trying to trace the history of the
corruption. His name was Mr. John O’Hallorgimterruption] | will come down
to the present administration. | am just trying to quote that history to you.

The Bill before us is about trust and honour in commercial transactions. It is
the same as when the Member for San Fernando East sold his car, PAN 1010, to
Dole Chadee. He sold it on trugtnterruption] | do not know if the cheque
bounced, but that is what we are trying to guard against in this Bill. If there is no
trust, then modern business will grind to a halt. Today, one can take a phone and
enter into a transaction by word of mouth and if there is no trust between persons,
then everything falls down.

This Bill states that when oneaeives value and one pays by cheque, which is
a promise to pay at a later date, and one does not pay at a later date, that is a
dishonour and a criminal offence. It is akin to theft. The person has taken
something, promised to pay and not paid. That is white collar crime and this Bill is
seeking to prevent and minimize that. The Member for San Fernando East talked
about not understanding the priorities of this Government. We are fighting crime—
white collar and other crime. This is why we have brought this Bill before
Parliament. We are indicating that this Bill will be a deterrent to white collar crime
in this country. This is the kind of crime committed by people paying by cheque
with the intention of not honouring it. We want to make that a criminal offence.

The other aspect of this Bill is integrity in private life. One cannot have
integrity in public life without integrity in private life, and vice versa, if one wishes
to have a society based on integrity. When one is in public life, one has a special
responsibility. It is a responsibilityelsause a public official, whether he is a
representative or holds some other high public office, is a trustee of public
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resources, especially finances. TikeM ministers have been trustees of public
finances for 35 years. Over that period of time, $iwr flowed through the
Treasury of this country. How did they carry out their trust? History records that,
Mr. Speaker. | will come to that later.

Given the tone that this debate has taken, given the unfounded attack on
Members on this side of the House; given the allegations of corruption, these
matters need to be answered and, therefore, | willgaa at some stage to answer
them.

As | indicated on the last occasion, three Members of this House concentrated,
almost exclusively, on one Mr. Soodhoo, a consultant of National Petroleum
Marketing Company Limited. | want to go through the reports in the newspaper to
indicate the inconsistencies in their attack, their unfounded allegations, and to
show that what they have been trying to do is to contrive a case through which
they feel that they can attack and undermine this Government of national unity.

2.15 p.m.

Mr. Speaker, | start with the Member for San Fernando East who categorically
stated in his contribution that Petrotrin went to Mr. Ken Soodhoo who was the
chief executive officer of First Citizens Bank. He was never the chief executive
officer of First Citizens Bank; he was the chief executive officer of First Citizens
Merchant Bank, not the First Citizens Bank.

The facts are that the Merchant Bank went to an American firm which | shall
not name. Why did the Member not name the American firm? Was he fishing? He
should have named it in his contribution—

Mr. Speaker: May | remind the hon. Member to speak to me. It would avoid
much of the confusion that is going on now.

Hon. T. Sudama: —that indicated they were able to raise the US $200
million. Mr. Speaker, Mr. Soodhoo in tHeaily Expressof January 18, 1998
categorically denied that he was ever involved in any transaction to raise $200
million. He denied involvement in any W&00million loan transaction. He said:

"I never approached anys firm to raise $200million. | never asked any
representative for any fee. | never worked on a US##06n loan transaction.'

He said the Bear Sterns negotiations, which collapsed after he was fired, were
never an issue while he was at the bank.

“It never came up'.
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Mr. Imbert: Do you believe that?

Hon. T. Sudama: We do not disbelieve anything, but unlike you fellas, you
take a position and convict people even before the evidence is there. | will deal
with that later on.

Mr. Speaker, three of the officers in the bank in America have made denials.

“...Mark E. Lehman, an executive vice president and general counsel of Bear
Stearns, said he knew nothing about a Trinidadian banker attempting to solicit
a bribe from an official of the US bank.”

So he has made a complete denial. | have already said that Mr. Soodhoo denied
this.

Then a loan of $400nillion came up. First it wa$200 million, when the
Member for San Fernando East charged that Soodhoo asked for a commission on
the $200milion loan, but those in the know said the transaction in question
surrounds a $40filion on a multi-currency. So the Member for San Fernando
East charges $20fillion, now it is $400million and just now it will go ta$800
million because the figure is escalating.

Mr. Speaker, the point which | am arguing is that they are fishing and from
$200million it is going to$400million. Mr. Soodhoo has denied, Mr. Lehman the
general counsel has denied, Mr. Margolis the Bear Stearns Park Avenue banker
who reportedly fingered Ken Soodhoo has denied. He said:

“There was no letter, we never filed a letter either with the bank or with the
Government of Trinidad and Tobago. That is not just on.”

Mr. Gregory Fisher has denied, another employee and official of Bear Stearns
all have denied. Three persons involved with Bear Stearns as officers have denied
any knowledge of any transaction involving any request for a finders fee on the
part of Mr. Soodhoo, but the Member comes here and talks about not§izi0
but $400million. After the denial, he says it was First Citizens Merchant Bank to
whom Bear Stearns wrote about Soodhoo and it was the First Citizens Merchant
Bank who wrote to Mr. Panday and informed the police.

If it is the First Citizens Merchant Bank writing to the Prime Minister and
informing the police, certainly the police is going to take action. If there is
corruption and fraud and the police has been informed, then certainly, the police is
going to take action, but what is worse is that in the same article he was asked to
comment—
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Mr. Speaker. Would the hon. Member please identify the document from
which he is reading? You have, in fact been talking about people doing things but
we do not have, for the record, the relevant source.

Hon. T. Sudama: Mr. Speaker, | am quoting from tHeaily Expressof
January 18, 1998 and tBeily Expresof January 21, 1998.

Mr. Speaker. When you are giving a quote, we need to have, for the record,
where that quote comes from. One just cannot say | am quoting from these papers
and lump them all together. Please let us have the particular quote?

Hon. T. Hon. Sudama:l am quoting from th®aily Expres®f January 22, 1998.

“Opposition Leader Patrick Manning yesterday dismissed as a distraction
reports that twaNM MPs—Gordon Draper and Eddie Hart—were preparing
to cross the floor and join the Government.”

He said despite the denials of the Member for Tunapuna and the Member for Port
of Spain North/St. Ann's West, "he would not put his head on a block over the

issue.” What does that tell you about the credibility of the Member for Tunapuna

and the Member for Port of Spain North/St.Ann’'s West?

Mr. Speaker: May | suggest that all that may be very interesting but we need
to deal with the Bill which is before us and quite frankly, | am having some
difficulty in understanding how that last piece is relevant to the B

Hon. T. Sudama:|l am just quoting the Member for San Fernando East on a
related issue, Sir. Whether the Member for Tunapuna or the Member for Port of
Spain North/St. Ann’'s West was given a blank cheque by the Member for San
Fernando East, | am not sure, but he replied to the question:

“—whether he could put his head on a block that Draper and Hart were not in
talks with theuNC, Manning replied: ‘If you can put your head on a block that
TV 6 is not being used by the Government then | will do that.”

Imagine thatrv 6 is being used by the Government of Trinidad and Tobago.

Mr. Speaker, | am trying to point out the desperateness of the other side to
make up a story about Soodhoo, and the First Citizens Merchant Bank and he is
attackingTv 6 now.

2.25 p.m.

Mr. Speaker, what is amazing, is that in Thenidad Guardiandated January
21, 1998, on the same issue, the Leader of the Opposition commented on the
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denial of Mr. Michael Margolis and others of Bear Sterns as to whether there was
a request for a finder’s fee or, in fact, any transaction. It says:

“Manning, in an attempt to clarify the controversy, said ‘the matter was
reported to First Citizens Bank. It was First Citizens Bank that did the writing,
they wrote the Prime Minister and reported the matter to the Police.”

That may be so, but who told the Member for San Fernando East? How did he
know that they wrote to the bank and that they reported the matter to the police?
We would like to know, otherwise this is just speculation. The Member should tell
us who told him. When | said that they are hanging onto the Soodhoo straw—Mr.
Speaker, this is what they said in thewsdaydated January 22, 1998:

“...other PNM sources have said that every bill presented in the House will be
battered with some sort of Soodhoo input.”

Hanging onto a straw, Mr. Speaker.

When the Member for San Fernando East was told that the Ministry of Energy
and Energy Industries was mandated to carry out an enquiry into the affair, this
was his response:

“l and the Opposition have no confidence in any report that the Minister of
Energy would present. None whatsoever.”

The report has not yet been presented, Mr. Speaker. He does not know the
contents of the enquiry, but he is saying before hand he is not going to accept the
contents of this report. Could one imagine the Member for San Fernando being a
judge? Before he hears any evidence he has already condemned. He does not want
to hear any report. He is the same gentleman who said that the last free and fair
election in Trinidad and Tobago, was in 1995. In other words, he is attacking the
integrity of the Elections and Boundaries Commission. Regardless of the outcome
of the next election in Trinidad and Tobago, he is saying that he is not going to
accept the results because it would not be free and fair.

How can we come here and put any credence to what the Member for San
Fernando East is telling us? In his contribution he says:

“The records will show that the representative of the bank came to
Trinidad and Tobago and held discussions with three persons.

That is the New York Bank,
“...came to Trinidad and Tobago and held discussions with three persons.”
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Which records? Were there any records of this discussion taking place? If there
were records could he tell us where the records are?

“One | will refer to as the honourable gentleman from St. Joseph’s Village in
San Fernando;”

Who is this honourable gentleman?
“ ..the other is the Minister...”
Who is the Minister?

[Interruption] Why did he not say so in his contribution? Tell us who is the
Minister?

“...and the third is Mr. Ken Soodhoo.

| want to know in this conversation with Mr. Ken Soodhoo, the gentleman
from St. Joseph’s Village and the Minister, who told the Member for San Fernando
East of the goings-on of what transpired? Who? Tell us and tell the enquiry where
this information came from. Mr. Speaker, his contribution in the debate was merely
a contrivance and a fabrication. He was seeking by those very tenuous means, to
attempt to tarnish the reputation of the Government of Trinidad and Tobago.

Mr. Speaker, | want to tell him that he has parliamentary privileges in this
House and if he is man enough, then name those persons in the honourable House.
If it has gone to the police then they would take action, or is he attacking the
integrity of the police?Desk thumping]if it has already gone to the police and
action will be taken, then he has no confidence in the padicause the matter has
been reported to them. Mr. Speaker, in whom does the Member for San Fernando
East have confidencdmMterruption] [Desk thumping]As | said, these are all
allegations, fabricated and unsupported, but the Member comes under
parliamentary privilege to make these allegations, so | set that matter to rest.

When they were finished speaking about Mr. Soodhoo, they went on to talk
about the operations of state enterprises in general, and the relationship of this
Government and the political directorate with respect to state enterprises. | do not
want to talk about their relationship with state enterprises and what the political
directorate did under theNM with respect to state enterprises in this country. | do
not want to talk about Iscott, but that state enterprise was losing $1 billion per day
and immediately after it was transferred to private ownership it stopped losing
money. Nobody was changed; they worked with the same employees but they
stopped losing money. Do you know why, Mr. Speaker? They stopped the
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corruption under theNwm at Iscott. That is how they were able to turnaround
Iscott. Corruption was nurtured and fostered byrk® at Iscott, whether it was

in National Energy Corporation, National Quarries Company Limited or in the
creation of the First Citizens Bank.

Today | draw two examples eNM's relationship with state enterprises. | am
sorry the Member for Diego Martin West who raised certain issues is not here.
There is a state enterprise called National Quarries Company Limited. From the
establishment of that company it made no profit; boom time or no boom time. It
relied on the Treasury to meet its deficit, as | said, from the time of its inception.
Mr. Speaker, | have a letter before me written by the National Quarries Companies
Limited to the Public Accounts (Enterprises) Committee dated Juh@95, Mr.
Speaker, | want to put this on record. This company which was making no money,
relying on the Treasury for subventions, had fixed deposits in two trust companies.
How did it manage this? In the Commercial Finance Company, the National
Quarries Company Limited deposited on:

October 29, 1982 $ 500,000
January 5, 1983  $1,000,000
January 5, 1983  $1,000,000
January 5, 1983, $1,000,000
January 5, 1983 $ 500,000
July, 27,1983 $ 500,000

July 27,1983 $ 500,000

In the space of a few months fixed deposits amounting tilén were phaced in
the Commercial Finance Company Limited by a company which was making no
money.

Fixed deposits were placed in the International Trirsitéd on:
September 30, 1982 $1,140,000
July 28, 1983 $2,500,000

Mr. Speaker, all this from a company which made no profits, one which was
relying on subventions from the Treasury. How did they manage? This is curious.
Mr. Speaker, this must be financial genius on the part of the company. May | add
that during this period the Chief Executive Officer and General Manager of
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National Quarries Company Limited was none other than Dr. Keith Rowley,
Member for Diego Martin West. That is how they dealt with state enterprises.

2.35 p.m.

| hear a lot of talk about debt write-off. The Chairman ofrke—who also
acted as the Prime Minister, and was the Minister of Planning and Development—
owed the First Citizens BankeCB) moneys to the tune of $1giilion for
transactions in which he was engaged. Mr. Deputy Speaker, while he was a
Minister of government and acting Prime Minister, he requested a loan forgiveness
by theFCB and used his position to obtain debt forgiveness from that bank; and
they are talking about integrity in public life.

Mr. Manning in collaboration with Mr. Saith got debt forgiveness to the tune
of milions of dollars at the expense of taxpayers of this country. Now they are
worried about Soodhoo and his operations@ when at that time, Saith was
creaming off millions by debt forgiveness froARCB. Mr. Manning was not
concerned about that as Prime Minister of Trinidad and Tobago. As a man today
upholding integrity in public life, to where did his integrity slip at that time? Was it
suspended2aughter]

Do not even mention the creation of the First Citizens Bank. There were three
banks: National Commercial Bank, with bad debts to the tune of $1.5 billion;
Workers’ Bank and Trinidad Co-operative Bank where their friends, acquaintances
and relations borrowed money without any intention of paying back a penny, and
this is how that bank lent money—without collateral, without security. They
merely lent freely, ran up a debt of $1.5 billion, and in order to save it, they got
together and formed First Citizens Bank.

Now, at that time, Mr. Manning was the Prime Minister of Trinidad and
Tobago. He never instituted any inquiry as to how the National Commercial Bank
could, in a short period of existence, run up debts to the tune of $1.5 billion, and
then have to be bailed out by the Treasury. Curiously, it was only those banks in
which the state had involvement that found themselves in this position. All the
commercial banks in this country survived, but it was only the state-controlled
banks in which their friends, relations and acquaintances put their hands in the ftill,
obtained all sorts of loans and did not have any intention of paying back. Today,
they are coming to talk about integrity in public life. They have no authority. In
fact, they have no shame. The way the members ¢iNkieBenches come here to
talk about integrity in public life and try to attack this Government is a shame.
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Mr. Deputy Speaker, | want to talk a little about the manner in which a state
enterprise called National Fisheries does its divestment. | have a report before me
on the divestment of National Fisheries. | am quoting from page 3 of this report. |
want this House to draw its own conclusion:

“In December 1993, Mr. Michael Toney of the accounting firm, Mark iftast
Toney & Company, was appointed liquidator to wind up the Company in a
Member's Voluntary Winding-up. He served as Chairman on a Bid Evaluation
Committee appointed to effect the winding-up of the Company.”

So this company was to be wound up. | am now quoting from page 4:

“The highest bid was from Orinoco Delta Fisheries Limited. They offered TT
$26,500,000 for the assets of the Company...

In addition to this, they offered an annual rent of $467,000 for the first five-
year period.”

So Orinoco Delta Fisheries Limited, a local company, had the highest bid.
| now quote from page 5:

“Despite the apparent overwhelming bid by Orinoco Delta Fisheries Limited,
the Liquidator decided that they did not have the proper financing in place to
finance the transaction.”

What an excuse!

“On July 11, 1994, the Liquidator wrote Orinoco Delta Fisheriesitéd
indicating that they were not convinced of their abiliut that they would
give the proposal further consideration...”

Mr. Imbert: On a point of order, what document is that, Sir?

Hon. T. Sudama:This is aReport on the Divestment of National Fishetgs
the Ministry of Agriculture, Lands and Marine Resources in 1995.

Mr. Valley: Mr. Deputy Speaker, the divestment of National Fisheries was
done by the Ministry of Finance Investment Division and the report on that
divestment was laid in the House. So, if the Member is quoting, he can very well
guote from this report.

Hon. T. Sudama: Sit and let me finish my quote! So, on July 11, 1994, the
liquidator told Orinoco Delta Fisheries that they would give their proposal further
consideration—a bid for $26rillion.
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“There is no evidence of any further communication with the Orinoco Delta
Fisheries Limited by the Liquidator. Following this, he invited Kwo Jeng
Trading Limited to submit a bid. Kwo Jeng Trading Limited had indicated its
interest in acquiring the assets of the Company after the closing of the bids.”

Not before.
“Eventually, however...”
Without going back to Orinoco Delta Fisheries—

“...after negotiations, he did agree with Kwo Jeng Tradingteéd on the price

of TT $13,393,521 for the assets of the Company even though this price was
well below the price of TT $26,500,000 offered by Orinoco Delta Fisheries
Limited.”

Mr. Speaker, when one receives a bid after the bids have been closed—when one
accepts a price which is half the price of the highest bidder and goes through with
the transactions—what conclusions can we come to, as regards the relationship of
the political directorate, the management and the liquidator?

The report says, categorically:
“The following concerns arise from this report:

(1) on what basis did the Liquidator decide that Orinoco Delta Fisheries
Limited did not have the proper financing i@ for the sale and,

(b) why was the proposal from Kwo Jeng Trading Limited eventually
accepted, and on what criteria.

Nobody knows. If anything smacks of corruption, the divestment of National
Fisheries under the tenure of the last regime does, and when the Member for Diego
Martin West was the Minister of Agriculture, Land and Marine Resources, that is
how they dealt with state enterprises.

Mr. Valley: On a point of order; Standing Order 36, generally, the Member is
misleading the House. This document was laid in the House with respect to
National Fisheries divestment. | did not plan to participate in this debate, but just
for the information of the House, let me say that this document was filed with
respect to the divestment of National Fisheries.

Hon. T. Sudama:l have made my case. | have quoted from a document here.
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2.45 p.m.

Mr. Deputy Speaker: Member for Oropouche, could you just name the
document that you are reading from, for the record?

Hon. T. Sudama:The name of the document, SirRaport on the Divestment
of National Fisheriesprepared by the Ministry of Agriculture, Land and Marine
Resources. This document is dated 1995.

Mr. Valley: Please tell us the date of the document?

Hon. T. Sudama: | have the document herdinterruption] Corruption?
You all are the past masters of corruption. The highest bid being $26,000,500, but
you sold it to a Korean company for $13,300,000.

Mr. Deputy Speaker: Could we just switch back to dishonoured cheques?
Hon. T. Sudama:Yes, | am coming to that.

Mr. Deputy Speaker, | made the point and | am responding to their arguments.
They made arguments on three cases. They focused on Soodhoo, state enterprises
and the relationship of the Government to state enterprises, and integrity in public
life generally. So | am just on state enterprises.

How do they deal with public moneys and the manner in which they divested
state enterprises? | am not going to talk here, | do not have the time to talk about
BWIA and the role of the Member for Diego Martin Central in the divestment of
BWIA; but they want to talk about consultancy. The Member for Diego Martin
Central as a past minister in the Ministry of Finance, was—

Mr. Deputy Speaker: The speaking time of the Member has expired.

Motion made,That the hon. Member's speaking time be extended by 30
minutes.[Mr. C. Imbert]

Question put and agreed to.

Hon. T. Sudama: Mr. Deputy Speaker, on the issue of consultancy. They
spent much time on Soodhoo; how he was made a consultant and so forth. In my
ministry, there was a fellow who was taken on by the previous Minister of
Planning and Development, his name was Dr. Shafeek Sultan-Khan, consultant, to
set up theEMA, but that job was never advertised. Nobody knew how Shafeek
Sultan-Khan became a consultant atgh@. Nobody! What is worse, a question
was asked in the other place about the emoluments paid to Shafeek Sultan-Khan.
When | checked it up, over the 18-month period or so, over $1.5 milion was
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spent. In fact, when one made an average, he got over $50,000 a month for a job
which was never advertised. He was brought in by the former Minister of Planning
and Development without advertisement, pushed into this cushy job, and what was
worse, he was paid in US dollars, not in TT currency. At least Soodhoo is being
paid in TT currency. But this fellow was being paid in $US, everything tax exempt.
How did he become a consultant? Nobody knows. But they came today to talk
about Soodhoo and his consultancy.

Mr. Deputy Speaker, | want to ask the question of the country, whether this is
integrity in public life. The Member for Diego Martin Central, being a past minister
in the Ministry of Finance, who was responsible, as one of Trinidad and Tobago’s
shareholders dfiAT, giving policy directions fotIAT, and knowing the intricacies
of the transactions and the operationsiaf and its financial positions, directly—
| do not know how he was paid. Tell us how you were paid?

Mr. Valley: By cheque.
Hon. T. Sudama:And that cheque was not dishonoured?
Mr. Valley: It was not.

Hon. T. Sudama: It was not dishonoured, all right. So he is establishing that
he was paid by cheque. But after they lost office, without as much as his seat in
office getting cold, you know he jumped and took a consultancy with a firm in
which he was directly involved when he was a minister in the Ministry of Finance.
That one was never advertised either. We never kneW wanted a consultant
and we never knew that consultant had to be the Member for Diego Martin
Central. Nobody knows that. How did he acquire that consultancy? Put it on the
table, let us know how that consultancy was obtained, and they paid him by
cheque. So how do we take preventive action against these things. Today they
want to question consultancy in NP. We are having an enquiry. | am asking them
to wait and they will see the contents of that enquiry, before they talk about
consultancy and integrity in public life.

| want to talk about integrity in public life relating to how you spend money,
you are a trustee of public finance. In almost every transaction that they were
involved in, in terms of the projects, there was a cost overrun. Do not talk about
the heavy days of the oil boom, whether it was the Central Bank Towers, the Twin
Towers, the cost overrun was about 80 per cent when we looked at the figures.

Mr. Valley: What year was that?
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Hon. T. Sudama:lt was 1985, it started building. Cost overruns at the Hall of
Justice. Cost overruns at Mt. Hope. All of them the result of massive corruption
on the part of th@NmM government. All these cost overruns wherever they had it,
massive corruption. Today, | want to talk a little about the corruption on the Road
Improvement Act in 1994. | recall very clearly—

Mr. Williams: There is no account to date as mandated by the law.

Hon. T. Sudama: Those are coming next week, all the accounts on the Road
Improvement Fund. From the time that we assumed office, it will be coming here
at the end of this month.

Mr. Williams: They should have been coming every six months.

Hon. T. Sudama:l want to give you an idea of what happened in 1994 with
regard to the Road Improvement Fund. The total amount of tax collected in that
year was $49nmillion; total spent on paving works between January 1—June 15
was $29,244,878; the total spent on paving works between June 15—December
31 was $6,978,617; and the grand total spent from this fund on these works was
$36,233,496. But they collected $#ilion.

2.55 p.m.
[MR. SPEAKERIN the Chait

Therefore, what we want to know is: What happened to then§ili@n that
you collected in excess of what you spent? There was no carry over to the next
year. That is not the end of the story! The Minister stressed that when he asked
what happened to the $idllion, the Minister said that it was difficult to say how
many roads were paved. Then we asked, "Well you spenmiiigéh by issuing
cheques, apparently, which were honoured, who spent that money?" When he was
asked, "How many roads did you pave from that expenditure?" He said that it was
difficult to say due to a large number of variables, thus, giving the length of the
roadway would be misleading.

Some money was frittered away, not in paving roads but into other accounts by
cheques which were not dishonoured. When he was asked the further question—

Mr. Speaker: | ask the hon. Member to address his comments to the Chair. |
also ask other Members to discontinue the interruption of the hon. Member while
he is speaking, please.

Hon. T. Sudama Thank you, Mr. Speaker. The point | was trying to address
was their relationship with expenditure which had to do with integrity in public life.



815
Negotiable Instruments Bill Friday, January 23, 1998

At the core of all this is integrity in public life for which they made so many claims
on the last occasion they spoke. Integrity in public life has to do with your role as a
trustee when you are overlooking public finances. | am trying to give an illustration
of how they reneged on their responsibility to act as good trustees in dealing with
public finances in this country because it has to do with trust.

The people of Trinidad and Tobago placed a certain amount of trust in public
officials and that trust has been violated. It is a violation which is akin to
dishonouring a cheque, that is, giving a promise and not abiding by it, to uphold
the law, to do good to all men and to obey the law which, in fact, includes how
you deal with public finances. In the same way, if a man issues a cheque and he
does not have a sense of integrity he would not honour it. When you put yourself
up for public office you must have that sense of integrity to adhere to the promises
you make to the electorate and the oath you have taken.

What | am arguing here today is, on all counts, they have not done so. What
they did in the Parliament last week was attack this Government on the issue of
integrity in public life. This is what | am addressing here today. | was merely giving
some examples of that lack of trust and integrity displayed by their operations
during their term of office. | was also making some allusion to the fact that when
they spent taxpayers' money in paving roads—

Mr. Speaker: | think | need to draw to the notice of the hon. Member and,
indeed, to all the Members of the House, the provisions of Standing Order 43(1)
which reads as follows:

"The Speaker or the Chairman, after having called the attention of the
House, or of the Committee, to the conduct of a Member who persists in
irrelevance, or tedious repetition either of his own arguments or of the
arguments used by other Members in debate, may direct him to discontinue his
speech and to resume his seat."

| draw notice that it is possible for one to talk on a Bill just dealing with other
issues, but there comes a time when what one may be saying might be a repetition
of the idea of corruption, for example. | feel it is necessary for Members to return
to the Bill that we are talking about. | simply indicate, at this stage of this debate, it
iS necessary that we at least try to deal with the question of honoured and
dishonoured cheques such as is before us.

Hon. T. Sudama Mr. Speaker, | have the contribution of the Member for
Diego Martin West and you will have to indicate whether | should respond to it or not.
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Mr. Speaker: | want to indicate that you have made the point. Even though |
was out of the Chamber | have been listening to the contribution being made. In
my opinion the hon. Member is belabouring the point of corruption. As far as | am
concerned, it is becoming what | would regard as tedious repetition. | ask the hon.
Member to return to the Bill that we are speaking about.

Hon. T. Sudama The Bill I was indicating to is about honouring or
dishonouring one's commitment.

Mr. Manning : You said that already, tedious repetition!
Miss Nicholson "He is allyuh Speaker."

Hon. T. Sudama | am quoting from the Member for Diego Martin West. His
advice to this side was, "Pull up your socks and get those bandits out of the
corridors of power." Which bandits was he speaking about? Where? This is the
guestion | want to ask of the other side, What do you wish this Government to do?
Get those bandits out of the corridors of power?

Mr. Imbert : The 40 thieves!

Hon. T. Sudama If we have bandits on this side and they have to be gotten
rid of from the corridors of power, this side would like to know, especially as we
are debating a bill dealing with dishonoured cheques and the consequences of such
action.

They are nourishing corruption. Who are nourishing corruption, the Members
on this side? What corruption are we nourishing? How could that statement come
from a Member of the other side who belongs to an organization with a 35 year
history of corruption. They are nourishing corruption!

What is worse is that the Member made an attack on my own ministry; an
attack on someone who is not in this House and who has no way of defending
himself. The hon. Member said:

"When a junior research officer who is well connected with the ruling party or
elements in the ruling party, leaves the Ministry of Planning and Development
and ends up somewhere else, in a job that was not advertised, at a salary of
$15,000 a month, that is nourishing corruption;"

Mr. Speaker, if a junior officer in my ministry is worth $15,000 a month and he
can go outside and get $15,000 a month, good for him! Where is the corruption?
Where was his job? It was certainly not in the public sector. If it was in the private
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sector, | ask, "Where is the corruption?" Who is the junior officer? Maybe my
friend from Diego Martin West did not get the accurate information from the
Ministry of Planning and Development. | have no junior research officer who has
gone out to get a job for $15,000 a month.

3.05 p.m.

When they make these wild accusations in their contributions it is necessary for
us to respond. Where is the corruption? It is all a contrivance, a fabrication to try
to taint this side with the brush of corruption. It happened all of the last evening.
We sat here and | said nothing and | looked at these wild charges. They are
unground charges being levelled and all their contributions focused on one man
and one issue. What is worse, and | am quoting from the Member for Diego
Martin West:

“l hope it is the last time because | do not want to be known as a Member
of the Parliament of Trinidad and Tobago during that era when all the
Ministers were known to be liars.”

It was said in this House. | want to repeat it:

“l hope it is the last time because | do not want to be known as a Member
of the Parliament of Trinidad and Tobago during that era when all the
Ministers were known to be liars.”

These protagonists of virtue on the other side, they do not lie. Paragons and
protagonists of virtue, they do not lie. Do you all lie at all? But the Ministers are
all liars in this House. This is what was said on the last occasion. A former
Minister of thePNM said publicly “all ah we thief” and the “all ah we” could only
meanPNM. It could not mean the whole of Trinidad and Tobago. It was one of
those admissions that froze the soul—"All ah we thief".

| came here last week to engage in a debate about commercial transactions,
dishonoured cheques, trust in dealing in private and when you give your word that
you ought to honour your word and so forth. And, indeed, | also came last week
prepared to talk about developments in the banking sector and what was
happening in the banking sector and how people use their facilities in the banking
sector through the use of cheques and so forth in order to conduct business. But
they have conducted business in a very dubious manner. | came here to talk about
all those things and as | sat here to what did | listen? Soodhoo, Soodhoo and more
Soodhoo coming from the other side. Corruption in state enterprises, the
involvement of Ministers in very shady dealings and negotiations repeated
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nauseanon the other side for the whole afternoon; repeated by paragons of virtue.
Member for San Fernando East driving; there was a certain gentleman named Dole
Chadee (Nankisson Boodram) driving, caught in a road block, and when they
looked at the ownership of the car it belonged to one Patrick Manning. Owning
carPAA 1010 being driven by Dole Chadee but caught in a police trap and here he
comes to talk about integrity in public life. The Member has no authority, moral or
otherwise, to come here in this House to lecture about integrity in public life. That
is the point | wish to make here this afternoon. You all who have a history—you
have taken this country down the road and when—as | go back to where |
started—

Mr. Speaker: The speaking time of the hon. Member has expired.

Mrs. Camille Robinson-Regis (Arouca South) Mr. Speaker, when an
administration is experiencing a girth of ideas or they have run out of the ideas
from the past administration, then we find what we experienced today in the
contribution of the Member for Oropouche and indeed in this Bill which is before
the House today for debate. No amount of ramblings from the Attorney General
on dishonoured cheques or tedious repetition by the Member for Oropouche is
going to justify this Government's abuse of power; indeed, an obscene abuse of power.

Mr. Speaker, this is a government which has been formed by a strange and
deceptive arrangement and iillvdo anything and everything to stay in power.
Under normal circumstances this Bill would haeeeived our unqualified support
because even though we have concerns about some of the clauses which | will
outline during the course of my contribution, the principle of the Bill is one which
can be supported. But the country is so racked by corruption, mismanagement,
nepotism, cronyism and an absentee Prime Minister, that we cannot treat even the
simplest measure lightly, because we cannot and should not trust this
Government—a government of confusion—a government that is confused and
filled with confusion. Consistently, mixed signals are sent to the population. Here
we are debating the issue of dishonoured cheques which bankers have said is
necessary to deal with a proliferation of bounced cheques in the society, when a
cheque for over $3fillion has already been cashed by the rice firm of Gangadas
Shah in India. A cheque for rotten rice which we will never be able to use. Mr.
Speaker, here we are debating whether we should impose, as clause 5 states
clearly, a penalty of a fine of 10 times the value of the cheque and five years
imprisonment when the Government paid over $2iion for a new plant at
Caroni (1975) imited and not one stalk of cane has been crushed.
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Mr. Speaker, | invite you to look closely at clause 7 of the Bill. Clause 7 gives
the drawer a period of 10 days to fund the account if the account is found to be
without sufficient funds. The comment has been made that normal banking
practice—and | am making this comment after discussion with bankers in the
industry—and commercial procedures would allow such a person at least 30 days
to ensure that the account has funds because if he is to fund the account | am
informed by the bankers, it would be fair and reasonable to expect a 30-day period
to allow any normal banking transactions to be started and completed.

3.15 p.m.

As a consequence of this, we will be presenting an amendment to that effect, to:

Delete the word “ten” where it appears in clause 7 and substitute “ten” with
the word “thirty”. [Desk thumping]

Mr. Speaker, | am surprised that a government which has so many adept
businessmen, like the Member for St. Joseph, who, unfortunately, is absent; like
the Minister of Finance; like the Members for Arima and Point Fortin, have
allowed a Bill of this nature, without consideration for normal business and banking
procedure, to come to the House for consideration. | trust that the amendment which
is suggested by the banking communiily ke carefully considered.

Mr. Speaker, as | talk about adept businessmen and the needs as expressed by
some members of the banking community, it is no wonder that the country is
witnessing the spectacle of the Government and its state agency, the National
Flour Mills, in a continuing dilemma over the importation of rice from India.
Imagine, it took six months for the rice to arrive in our waters. Under normal
circumstances, it should have taken a maximum of three months. Worst yet, it
spent another month in the Gulf and what does the taxpayer hear about this fiasco
from the Member for Couva North, the Prime Minister.

Mr. Speaker, with your permission, | would like to quote from page 3 of the
Daily Expressof January 15, 1998.

“Panday said that ‘another area involving possible conflict of interest at a
high corporate level is the National Flour MillsF)’. Noting that too many
complaints had been levelled against the operation of this State enterprise, the
PM said he had decided to initiate an inquiry into the company’s operations.

‘I have no intention of permitting any such possibility in any State-related
entity to escape the most intense scrutiny,” he said, adding that ‘the structure
and scope of that inquiry will be announced within the next few days’.”
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The investigation has not been started. Nothing has been announced and | do
not know if an announcement will be coming from Mexico, but we should not be
surprised at this type of “mamaguy”’, Mr. Speaker, because they promised to
implement the recommendations of the Deyalsingh Repaothing yet. They
promised to bring the textbook bandits to bidatothing yet.

Miss Nicholson:We coming! We coming!

Mrs. C. Robinson-Regis: They promised to investigate their own rigged
elections in theuNcll nothing yet. Now they are promising to investigate the
National Flour Mills fiasco and the country still has not heard anything from them
about the bacchanal in the Unemployment Relief Programme where the brother of
the Member for Arima is claiming he is in charge, but Arnim Smith is claiming he is
in charge, and the Minister is saying that neither of them is in charge, he is the only
man in charge.

Hon. Member: He is an engineer without a degree.

Mrs. C. Robinson-Regis:We have heard nothing about the Soodhoo affair;
nothing about Maritime's Life payout; nothing about the $iflion spent at the
airport and there are new scandals on the horizon.

Hon. Member: One hundred million for dirt.

Mr. Sudama: Where were you? You have not been here for months. The
people of Arouca South are looking for you.

Mrs. C. Robinson-Regis:Mr. SpeakerwAsA, PTSsCand the public servants.

Mr. Speaker: If anyone wants to know whether that is relevant, they are
entitled to get up, under the Standing Orders, on a point of order. That is not the
way to do it and | will not have it that way, Mr. Attorney General. May | repeat
what | said at the beginnihgcould we please allow Members to make their
contributions. If anybody feels that somebody is out of order, there is a way that
someone can object to it.

Mr. Maharaj: If the Speaker objectéd[Inaudible]
Mr. Speaker: Member for Arouca South, please continue.
Mrs. C. Robinson-Regis:Thank you very much, Mr. Speaker.

Mr. Speaker, we see what the House is descendifigyosstalk] wheril
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Mr. Maharaj: You are descending, too.

Mrs. C. Robinson-Regis:[] the keeper of the House of Representatives is
sitting and challenging the Speaker’s rulif@rosstalk] That is what the House is
descending to, Mr. Speak¢Resk thumping]

Mr. Sudama: For the whole of my contribution.

Miss Nicholson: During the whole contribution of the Member for
Oropouche, he was disturbg@rosstalk]

Mrs. C. Robinson-Regis:Mr. Speaker, on tteé [Crosstalk] Mr. Speakér

Mr. Speaker: The sitting of the House is suspended for 15 minutes. | ask the
Leader of the House and the Opposition Chief Whip to join me in my Chamber.

3.22 p.m.:Sitting suspended.
3. 51 p.m.:Sitting resumed

Mrs. C. Robinson-Regis: Mr. Speaker, in considering the Bill before the
House, an examination of clause 5 which deals with penalties, indicates that:

“A person who commits an offence under section 3 is liable on summary
conviction to a fine in an amount equivalent to ten times the value of the
cheque and to imprisonment for five years.”

The initial reaction to this clause was that it seemed to be a penalty that was
extremely harsh. But given the proliferation of dishonoured cheques and situations
which have developed in Trinidad and Tobago and in—as my parliamentary
colleague for St. Joseph had indicated on the last occasion—this global
atmosphere where we have been trading with various countries, where various
countries have been trading with us, and where even small and large businessmen
have had the unfortunate experience of having to go to the courts to try to recover
on a dishonoured cheque, perhaps the penalty is not as onerous as at first it appears.

As an example of this, | would like to use a scenario which we may be able to
picture in such a way as to indicate how this particular clause may operate. Let us
suppose that a penalty of this nature could be imposed on a situatian &
what is taking place at the National Flouill$regarding the shipment of rice
which has come to our shores. | am asking you, Mr. Speaker, to look at the
possibility of a penalty of that nature being imposed on persons who may be
involved in that kind of scenario. Then we would have to say that all those who
may have been involved in the jaunt to India that resulted in the problems which
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are now being experienced by National Flour Mills, may be liable to a fine of 10
times the amount and five years—

Mr. Speaker: | am prepared to rule that irrelevant and with absolutely no
bearing on this matter.

Mrs. C. Robinson-Regis:l am so guided, Mr. Speaker.

| will ask you to picture another scenario where, again, we could refer to a
cheque being paid for items. In this scenario, | am asking you to examine clause 3
where:

“A person commits an offence when he obtains property or services by use of a
dishonoured cheque.”

What | would like to avert your mind to is a situation where someone is
anticipating that a cheque which he has received is going to be a good cheque and,
consequently, the cheque is put into his or her account. If we use a cheque from
one of theUNCs financiers—Ish Galbaransingh, for instance—we would more or
less be able to anticipate that a cheque issued by that person is going to be a valid
cheque, because the moneys which are backing a cheque of that nature would
more than likely have come from the Government.

However, if we are, on the contrary, to have received a cheque from someone,
perhaps Mr. Soodhoo, where there are now concerns as to his employment, as to
situations which have developed in his previous employment from which he was
terminated, then perhaps we would have some concerns as to whether—

4.00 p.m.

Mr. Speaker: | would one more time, ask hon. Members to try to confine
their contributions to the Bill and not weressarily, to use and/or abuse the
privilege which all hon. Members of this House have in launching attacks on other
people who are not in a position to answer. These things could easily be done
outside of that door when one does not have a certain type of privilege. | ask and
appeal to Members to maintain a very high standard insofar as that goes and not in
any way abuse that which all Parliamentarians have, parliamentary privilege, to say
what they want in this House.

Mrs. C. Robinson-Regis: Mr. Speaker, the indications are that in
circumstances where someone has received a cheque which he or she may assume
is a cheque that is valid, consequently he or she can write other cheques on that
account. We have spoken and the presumption that is made by clause 4 of this
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particular piece of legislation is one which says that the drawer is presumed to
have knowledge of the insufficiency of funds and is presumed to know that there is
an insufficiency of funds and additionally, that at the time of the writing of the
cheque, he intended or believed that the cheque would be dishonoured.

The law indicates that when in criminal matters a presumption is made, then
the burden of proof is put on the accused. Mr. Speaker, | am sure you are aware
that the normal burden of proof is put on the prosecution in criminal matters but in
this particular piece of legislation the burden of proof has shifted and whereas
previously, if the matter is a criminal matter, the burden of proof is one of, “the
reasonable man” or beyond all reasonable doubt. In this instance where the
presumption has shifted, the burden of proof is now the civil test and that test has
been clearly outlined in the caseRfv. Carr-Braintwhich is at theAll England
ReportsAER Criminal Appeals 1943t page 159.

Mr. Speaker, Justice Humphreys said, and | quote:

"In our judgment, in any case where, either by statute or at common law,
some matter is presumed against an accused person ‘unless the contrary is
proved,” the jury should be directed that it is for them to decide whether the
contrary is proved; that the burden of proof required is less than that required
at the hands of the prosecution in proving the case beyond a reasonable doubt:
and that the burden may be discharged by evidence satisfying the jury of the
probability of that which thaccused is called upon to establish.”

Mr. Speaker, it is clear that in this piece of legislation, the burden of proof is

no longer proof beyond a reasonable doubt; the burden of proof is now on a
balance of probabilities. In issues dealing with presumption, what we have found is
that it is difficult if evidence is so clear that one can only presume that something is
a fact if the evidence has gone to such an extent that the probability is that you can
presume that the person knew, as stated in the legislation, all that you can presume
based on irrefutable evidence, that there was a clear indication that the person
should have known.

Mr. Speaker, in those circumstances evidence can be brought to bear; evidence
can be brought to the court to show that the person could in all likelihood, have
known that a certain situation would have developed; evidence to the extent that
we can probably use in the situation in which we find ourselves—as the Member
for St. Joseph had indicated in this global village, evidence that cannot be refuted.
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| would like to take the opportunity to bring the kind of evidence that cannot
be refuted which someone may be able to use in any court of law. Mr. Speaker,
with your leave, as an example of the presumed or the presumptions that would be
brought to any court of law, | would like to give evidence of the kind of rice that
the people of Trinidad—

Mr. Speaker: All of this may be very hilarious. | am ruling that the
introduction of rice in this debate is absolutely irrelevant and | would not allow it.
If you will continue, | will call upon another speaker.

Mr. Humphrey: Does the rice bounce?

Mrs. C. Robinson-Regis:Mr. Speaker, in answer to that question posed by
the acting Prime Minister, it would appear that the rice will be able to bounce
given the amount of—

Mr. Speaker: | once more advise about the discussion of rice. | ask you to
pursue another course because | rule as irrelevant, whether or not you heard
something coming from the acting Prime Minister, and | ask you, please, to pursue
another line.

Mrs. C. Robinson-Regis:Mr. Speaker, thank you for your guidance. Just for
my edification, | would just like to know if your ruling means that | cannot refer to
the rice issue at all or just the bags of rice that are here.

Mr. Speaker: | am simply indicating what you have tried to indicate so far
with respect to rice, is foreign to this debate. Should you take your chances and
continue to insist or talk about rice, | would rule on it.

Mrs. C. Robinson-Regis:Mr. Speaker, thank you. | was just making sure that
| could not talk about the rice from India.

Mr. Speaker, we in debate have heard the Member for Oropouche indicate that
those of us who sit on this side should not speak about integrity in public life
because as he put it—and | am not quoting—we have no moral standing as it
relates to integrity in public life. Mr. Speaker, perhaps the Member was using as
the basis for what he has said, the statements made by the Member for Couva
North when he quoted frofanday, An Enigmapage 463. What we have seen
happening is a series of inconsistent statements coming from the other side and
they are attempting to level accusations at those of us on this side.

As an example of that inconsistency, as | indicated, with your leave | quote
from Panday, An Enigmaage 463:
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“This elections is about the relationship between the NAR and the drug
barons...That certain person was charged and was to be extradited for
belonging to a drug ring somewhere in England.”

Page 464 reads:

“...A number of cheques, worth $hilion, was made out to Mr. Clive
Pantin...who deposited it in @tcount in his name. Up to this day, this nation

has not had an explanation as to what has happened to that money. This nation
deserves to know. This elections is about that. Is Mr. Pantin really ‘Mr.
Clean?”

Mr. Speaker, | would like to indicate that even though at that point in time and
it is in print in the bookPanday, An Enigmathe Members on that side were
claiming that we on this side have no moral authority to talk about corruption, we
on this side say, quite categorically, that this Government has only shown a series
of inconsistencies.

4.15 p.m.

Mr. Speaker, permit me, in answer to what my colleague from Oropouche said,
to give more examples of their inconsistent behaviour. They have an uncanny
ability to speak out of both sides of their mouth, and we saw that very clearly
today from the Member for Couva South who, at one time, was the main
proponent.

Mr. Speaker: Insofar as the hon. Member is talking about inconsistencies, |
would rule that she should confine those inconsistencies which have bearings on
this hon. Chair, and on this debate. Regardless of what may have happened before,
regardless of what mistakes may have been made in the past, and whether or not |
failed to rule when | should have ruled, | am indicating that as from now we are
going to be dealing with the issues, we are going to be dealing with this Bill. Any
part of the contribution of any Member in the House must have relevance to one of
the sections of this Bill.

Hon. Member raised his hand.

Mr. Speaker: No questions are permitted on that. | have made a ruling and
that is the statement. Please continue.

Mrs. C. Robinson-Regis: Mr. Speaker, thank you. As the Bill relates to
inconsistencies, we have seen that in clause 5 it talks about a particular penalty
being imposed if someone is found guilty of an offence under this Bill. However, it
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allows the court, by clause 6, to allow for restitution, and as an experienced man of
the law—which you are—called to the Bar since the tender age of 21, you no
doubt know—

Mr. Speaker. What is certainly wrong about that is, that one must always
attempt not to bring the Speaker into the debate.

Mrs. C. Robinson-Regis:Mr. Speaker, | apologize. | was just trying to talk

to you as one lawyer to another, but | apologize. | did not intentionally intend to
bring you into the debate. But, as we know, when we refer to restitution as it
relates to the law, a person who has been unjustly enriched at the expense of
another, is required to make restitution. The issue of restitution refers to anybody
who has been unjustly enriched at the expense of another. It could refer to a
former member of a merchant bank whose time at the bank was terminated very
suddenly. Restitution can refer to a minister who may have become unjustly
enriched. We heard about O’Halloran and we all have heard about O’Halloran
quite a long time ago. There is restitution as it refers to a minister of finance and
minister of energy; any minister or person who is unjustly enriched can be called
upon to make restitution.

In circumstances where restitution is made, because the clause clearly states that:
“In addition to the penalties referred to in section 5, the court may...”

So it is a discretionary clause. There can be situations arising where the person
can have the penalty imposed in its entirety and may be asked to make restitution
in circumstances where he or she has been unjustly enriched.

When a person is bringing evidence of unjust enrichment the evidence must be
cogent evidence and it must be so clear that persons who are brought or persons
who are asked to comment on the unjust enrichment, must be able to say
categorically, yes or no, that they experienced the unjust enrichment or they were
there when the person became unjustly enriched.

Mr. Speaker, | say categorically, because there can be no situation arising
where persons have to waffle before the persons who are bringing the prosecution,
where persons, because they do not want to find themselves in circumstances
where they have to say a categorical yes, may make the statement ‘no comment’;
in situations where they do not want to say a categorical yes, the option is, as Bear
Stearns had indicated, a clear ‘no comment’ because there is that care that must be
taken when questions are put in such a way that it could implicate other persons;
persons from the highest to the lowest levels.
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We must, whenever legislation of this nature is brought to the honourable
House and is to be implemented, be sure that questions or queries that can be
raised do not have to be faced with a possible ‘no comment’ because, as | said,
people from the highest in the land to the lowest levels in the land, could find
themselves in this situation where they may have at some point to make restitution.

We are asking the Government to examine the amendments that we have
posed. | am not sure if the amendments have come, but | have indicated what the
amendments would be. They are in clause 2(1), and | ask the honourable House to
refer in the Bill to the definition “drawer”. We are requesting that the word
“purportedly” be deleted.

4.25 p.m.

In clause 4(2)(b) we are requesting the deletion of the word “thirty” between
the words “than” and “days” and a substitution of the word “sixty”. That is based
on the information gathered from the members of the banking fraternity.

With regard to clause 7, we are proposing that the word “ten” be deleted
wherever it appears and a substitution be made of the word “thirty”. Again, that is
based on information which has come from the banking fraternity.

In clause 7(2)(a), we are also requesting the deletion of the word “and”
between the words “account” and “was” and a substitution of the following, a semi
colon “;” and the word “or”.

As a consequence of that deletion, we are asking for a new subclause 7(2)(b)
which would be in the same terms as the words which follow after the word “and”
in clause 7(2)(a). Clause 7(2)(b) would read, “was incapable of funding the
account within thirty days from the date of the utterance”.

As a consequence of that movement, we are asking that clause 7(2)(b) be
renumbered 7(2)(c).

We are also seeking another amendment in clause 4(3). We are asking for a
new clause 4(4).

Mr. Speaker: May | ask the Member for Arouca North to speak in quieter
tones. You are sitting right next to the Member who is making a very serious
contribution. Not only are you disturbing thtansardreporter, but you are also
disturbing me, and | am sure, your neighbour next door.

Mr. Narine: The Member for Arima is disturbing me.
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Mr. Speaker: You are not to speak to me while you are sitting. | am
admonishing you concerning what you were just doing.

Mr. Narine: Mr. Speaker,—
Mr. Speaker: You do not have my ear. Would the Member please continue.

Mrs. C. Robinson-Regis:Mr. Speaker, we are asking for a new clause 4(4)
where in part we are suggesting the following amendment:

“a certificate under oath of an authorized representative of the drawee
declaring the dishonour. If it is proved to be false then the authorized
representative has committed an offence”.

That is the basic tenet of the proposed amendment. We are asking the
Government to consider the amendments suggested talithhefBre the House,
which has given us the opportunity to discuss an issue which is certainly plaguing
Trinidad and Tobago, particularly the businessmen.

We are asking the Government, if and when this Bill is passed, whether the
form in which it has been presented today, or in the amended form, to implement
the provisions of the Bil. We have seen quite a number exfepi of legislation
which have not been implemented. We have also seen a plethora of instances
where the Government has made certain promises or given certain undertakings
and it has not implemented those promises or lived up to those undertakings.

In circumstances where we make a genuine effort to contribute to Bills in this
House, it is difficult to see that even though a series of Bills have been outlined by
the hon. Member for Couva South in this téMinistry of the Attorney General,
Making Trinidad and Tobago Safeseveral pages of legislation have been passed
and, in many instances, they have not been implemented. In circumstances where
legislation has been implemented there have been several difficulties arising out of
them.

Mr. Speaker: The speaking time of the hon. Member has expired.

Motion made,That the hon. Member’s speaking time be extended by 30
minutes. Mr. P. Manning

Question put and agreed to.
Mr. Speaker: The sitting of the House is suspended for half an hour.
4.30 p.m.:Sitting suspended.
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5.02 p.m.:Sitting resumed.

Mrs. C. Robinson-Regis: Mr. Speaker, as | indicated, | trust that the
Government would look closer at the amendments that we have proposed. | end,
as | have begun, with the indication that under normal circumstances this Bill
would have received our unqualified support. In circumstances where situations
are developing in the country which can bring our country into disrepute; where,
as elected Members, we are charged with the responsibility of bringing to the
attention of Parliament and to the attention of the nation, those issues which the
electorate are concerned about, we are not in any way attempting to indicate what
the Government’s parliamentary agenda should be, but we are, as persons charged
with the responsibility of speaking on behalf of several thousand persons, seeking
to ensure that the Government brings legislation to the House which deals
effectively with the situations that are developing in Trinidad and Tobago. These
situations have the ability, if not dealt with, to bring down the esteem in which
Trinidad and Tobago has been held for several years, and to bring Trinidad and
Tobago into disrepute.

| repeat that the issue of dishonoured cheques is one which must be dealt with,
but we must see that issue in the context of all else that is taking place around us
that is making the issue, which should have our complete focus, seem like a petty
issue: petty because there is so much more affecting the citizenry of Trinidad and
Tobago. We must be sure that any other legislation brought is legislation that
really and truly deals with ensuring that our country is kept in a particular light
internationally and regionally.

| thank you.

Mr. Fitzgerald Hinds (Laventille East/Morvant)Mr. Speaker, | rise to join
my colleagues, and Members in this Chamber as a whole, in this debate.

When the hon. Attorney General piloted this Bill, among other things he
explained that due to the increase in dishonoured cheques, the business sector
called upon the Government to make this a criminal offence. To criminalize the
action of writing a cheque, which is dishonoured at the point of presentment, is a
major shift from the jurisprudence that we have known and practised in Trinidad
and Tobago.

Let me say from the outset that, like the Member for Arouca South and the
other Members on this side who have already spoken in this debate, we are in sync
with the thoughts which have gone into this, in the sense that we will never
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support people swindling others by writing bad cheques, knowing full well that
they will be dishonoured. As a responsible Opposition, we are, in principle, in
agreement with this. However, the Member for Arouca South was quite right
when she said that when we come here as legislators, we will not discuss a bill in a
vacuum. This and all other legislation has to find a place in the social fabric, the
psyche and the total existence that is Trinidad and Tobago. Consequently, it will be
impossible, or rather very narrow an approach to confine or attempt to confine
one’s thoughts or deliberations in a matter of this nature entirely and exclusively to
the limited question of dishonoured cheques.

Before | proceed further, Mr. Speaker, | call the name lofighty God. We
started this sitting with a prayer and while the Almighty God has nothing
immediately to do with dishonoured cheques, | dare anyone to consider what | will
now say to be irrelevant.

5.10 p.m.

All that is happening in this Parliament and in Trinidad and Tobago, for my
part and all the persons on this side, we do not see this in economic or financial
terms, nor do we see it purely in political or constitutional terms, and we certainly
do not see it in strictly legal terms. We recognize the spiritual implications of all
that is happening in Trinidad and Tobago and, consequently, | ask that the words
of my mouth and the meditation of my heart be acceptable in the sight of the
Almighty God as | speak in this important debate today.

Hon. Member: Are you in church?

Mr. F. Hinds: Get thee hence.

Mr. Speaker, the decision to criminalize the act of writing a dishonoured
cheque is a major shift from the jurisprudence which we know in Trinidad and
Tobago. It is a long time that even the country from which we took this
jurisprudence that a so-called debtor’s prison existed. As a lawyer you will well
understand what this is, but for the uniniated, | would attempt to explain a bit
further what | mean.

| think it was somewhere in the mid-19th Century that the debtor’s prison
went. It is no longer the case in the United Kingdom, nor indeed Trinidad and
Tobago where persons are sent to prison for civil liability. The question of prison
is regarded as punishment and the question of compensation is largely the remedy
for civil wrongs as opposed to a wrong against the state, where punishment is the
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order of the day. So this is a major shift, it is no ordinary movement and even if
we, in our intellect, believe that there is some justification for protecting persons
who are in receipt of bad cheques, we mubtbst sure that as we make this major
departure from jurisprudence—as we know it to be in Trinidad and Tobago—that,
firstly, we consult entirely with the national community and, secondly, we should
give serious thought to what we are doing. One does not jump into these things. It
is obvious from the opening remarks coming from the Attorney General and
Member for Couva South that he put neither thought nor time into this legislation,
he just jumped as someone told him he should do it. | would have thought that he
would have come here to highlight statistics. | would have thought that he would
have been able to tell us the extent of the fraud which exists in other countries. If
there are dishonoured cheques creating problems in the economy, of course, a
nation needs to address it, but there may be a situation where it is not half as
difficult as one may think it to be. | was expecting that the Member for Couva
South would have given us some kind of background, explanation or sensible
justification to this major jurisprudential shift, but none was forthcoming; just like
the hundred million which was spent at Piarco Airport we got no explanation for
that, similarly in this, we get no explanation for this major shift in the jurisprudence.

Mr. Speaker, after that period in the mid-19th Century there were a
proliferation of actions or non-actions which were considered criminal at that time,
and there was a whole rationalization of the criminal system and as a result of that,
many actions were no longer deemed criminal. There was a movement away from
the bulk because one could have been sentenced to death for many more things
than kiling another human being or treason as exists in Trinidad and Tobago
today. In some societies there was a time when one could have been stoned to
death, or quartered for not paying one’s debt. In fact, my reading of history told
me in some countries the psychology ¢frterruption] | shall pursue
undisturbed, Mr. Speaker, if the Member for Oropouche would permit me.

We are here to look at this Bil, an Act to reform the law relating to
dishonoured cheques and similar negotiable instruments. As | indicated, we
understand the concerns of the business community and all who are going to
receive such cheques and we have proposed some amendmalhtgetl straight
to the heart of this legislation and, like the Attorney General, | want to look at
clause 7(2) of this legislation which says:

“A person who obtains property or services by uttering a dishonoured cheque
may be prosecuted immediately under this Act or any other law if at the date of
the utterance he—
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(@) knew he did not have sufficient funds in his account and was
incapable of funding the account within ten days from the date of the
utterance;”

Mr. Speaker, the construction of that clause and the use of that conjunction “and”
tells us—and | hope that the Attorney General will take some note—that there are
two elements here which are necessary. Firstly, he must have known that there
were sufficient funds in the account, and he was incapable of funding it within 10
days. Is it that he must have known in advance that he would have been incapable
of funding it in 10 days? If that is what the Attorney General is saying in this
subclause, then that makes proving the offence as impossible as he said it would
have been in the existing circumstances. | call upon him immediately i—and it is
quite obvious that he did not give sufficient thought to this. | want him to consider
that arrangement and to see that he is jumping from the frying pan right into the
fire because one can easily argue that he could not have known in advance that he
would have been incapable of providing repair or the funds within 10 days. | hope
that the Attorney General will give some attention to that.

Miss Nicholson: There would be some cases like that.

Mr. F. Hinds: Mr. Speaker, | am hoping that the Attorney General would
address the matter and make it quite clear that the element of knowledge, that
element of intention, that knowing element does not affect the second part of that
subclause after the word “and”.

Mr. Speaker, other persons on this side have already made it quite clear that in
that regard, we feel that 10 days is a very short time and particularly, when one
considers that there may be a weekend, Saturday and Sunday inside there, or a
public holiday, therefore, we have proposed, and hope that the Government would
take seriously an extension of that period, particularly when one considers the
implications of this. That is to say one would be branded with a criminal conviction
if one does not come out of this unscathed—to use a word which has become
fairly popular to the nation.

Mr. Speaker, | want to immediately examine the concept of utterance which is
another concept which has been described in clause 2 of this Bill.
Clause 2(4) says:

“A person ‘utters’ a cheque when, as a drawer or representative drawer, he
delivers it or causes it to be delivered to a person who thereby acquires a right
against the drawer with respect to the cheque, and anyone who draws a cheque
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with the intention that it shall be delivered, is deemed to have uttered, if it is
delivered.”

Mr. Speaker, | can immediately imagine a scenario as | would be during the course
of my discourse on this matter.

5.20 p.m.

If an employer, a boss, a family member or someone in an office, wrote a
cheque and he intended that it be delivered when he recognized that there would
be sufficient money to cover it, and he left it on his desk, if his family member,
friend or his secretary sees the cheque and forms the opinion that Mr. Hinds or
whoever was the boss left the cheque for delivery to the person to whom it was
made, takes it to that person, before the person who wrote the cheque satisfied
himself that there would be sufficient funds, what happens?

As this legislation is drafted, it includes without thought to the possibility, the
hypothesis which | have just put. It permits such a man to be running foul of this
legislation. | feel that it is another matter to which we must give serious thought. |
do not know if the Government is incapable of serious thought, | am beginning to
become more and more convinced that it is, from its actions and non-actions—an
abject bunch of thoughtless persons they give the impression to be, Mr. Speaker,
and | urge them to stop, look, listen, cease and desist from their ways and
concentrate on the business of good governance.

Miss Nicholson: As we are attempting to do.

Mr. F. Hinds: As the Government is attempting to do with much difficulty.
Mr. Speaker, there is a deeming provision because he would have been deemed to
have uttered it. If one is deemed to have done something, then, according to legal
principles, one can offer some evidence to rebut what is the position which is
deemed to have been done. How would a person attempt to rebut a deeming
feature or when he is deemed to have done something? He would say so. He
would come to court and give evidence that he never intended to do the thing. He
would also call witnesses. He calls his secretary or he calls whomsoever he
believes can be of assistance to him. In both cases, the balance, obviously, shifts,
because we are dealing with intentions and evidence. All he has to say is that he
never intended it. Or all he does is to call his secretary to say she sent the cheque
on, but outside of her boss’s knowledge and immediately the ball is right back
where it started because the deeming evidence would be conquered by that
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evidence. In other words, Mr. Speaker, it would be very easy to rebut that in one
sense, evidentially. | suspect that will take us right back to where we started.

When one takes, for example, a philosophical approach to this legislation,
under the existing law, section 34(1) of the Larceny Act—which is where we are
at the moment, the weaknesses with which this legislation attempts to deal—deals
with false pretences. It was an attempt to cover the situation of someone writing a
bad cheque. The Attorney General said in his presentation and | quote:

“...in order for a prosecution to ateed, the prosecution must prove intent
beyond a reasonable doubt, that the defendant’s or the accused’s intent was
dishonest and a deliberate act.”

Is this legislation really removing that? Would the prosecution still not have to
prove that he intended it? Having intended it, he did it. According to the provisions
of this, he was unable to make good the liability within 10 days and therefore he is
found guilty.

| submit this legislation does not really solve the difficulty that the Attorney
General believes he was attempting to resolve. | think the Attorney General in the
words of the young persons “might have to go and come again” becauisstili w
be that he will have to prove intention. If this is a criminal offence, the standard has
been and will always be, beyond a reasonable doubt. | do not really see—and |
would like him to address this point—how far this Bill, as it is drawn up here, will
take us in respect of remedying the deficiencies that he is attempting to remedy.
The only difference is that he is now naming it a crime in this legislation, and it also
provides a defence where one pays in 10 days.

However, that is a typicalNC approach to dealing with things, Mr. Speaker. |
am not surprised. This is what is very typical with respect to the Government, this
is how it operates, this is its moral ethic. Listen to this scenario, Mr. Speaker. A
man with the worst intentions possible would write a cheque today knowing full
well that he does not have sufficient funds in his account to cover it. He is
dishonest from the stamb initio to use a Latin maxim.

Mr. Sudama: Like Manning.
Mr. F. Hinds: Mr. Speaker, | am being distracted.

Mr. Speaker: | thought you were handling yourself quite well. 1 ask hon.
Members on the other side to please listen to the hon. Member in silence.



835
Negotiable Instruments Bill Friday, January 23, 1998

Mr. F. Hinds: You may not have picked it up but | am grateful for your
protection, but it was specifically the Member for Oropouche.

Mr. Speaker, a man may, as | sad, initio decide to be dishonest and he
writes the cheque, obviously, it would be dishonoured and it is dishonoured upon
presentment, not after the 10 days or after the bank declares that there are no
funds, it is, as | have said, on presentment. But that man, being a wicked and
corrupt man, a dishonest man, like those we have heard about in the last few days
in this country as we read the newspapers, and | would come to that,
surreptitiously, lateffLaugher]

Mr. Speaker: | think you are doing extremely well in terms of being on the ball.

Mr. F. Hinds: | am obliged. Mr. Speaker, when that man is notified he goes
off, within the 10 days, let us say on the ninth day—he dishonestly obtains money
somewhere else, pure dishonesty, and he then goes and makes good the payment
of the cheque, because this defence allows him to be exonerated. That very
dishonest man is made clean and good according to the gospeuafthe

On the other hand, a young dignified, morally upright, respectful, typioal
young man, writes a chequdhaterruption] | was speaking about @NC-type
earlier—and poor fellow, his account could not cover thellifiatand he is
genuinely unable to raise the money within 10 days because he does not have the
money. When he first wrote the cheque he thought he had enough. In other words,
he never intended from the start to be dishonest, he had formed the view, wrongly,
that he had sufficient money and when he discovered that he did not, he had 10
days in order to repay it and he simply could not find the money. His salary, for
example, would be beyond the 10 days. That young man, according to the gospel
of the Attorney General and theiC Government, would be found guilty.

5.30 p.m.

That is a strange sort of anomaly we need to watch. Here is one man with
obviously wicked and dishonest intentions—Ilike whom some on the other side
know quite well, fraternize with even—and here is another man who, honestly as
ever, does something; he could not raise the money in the 10 days and is found
guilty. Mr. Speaker, from a philosophical standpoint, from a spiritual standpoint,
something has to be wrong with that. | am very concerned as a young
parliamentarian, as a legislator, that when we are making legislation in this
Parliament we do not send the wrong signals.
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They say of the United States, “money talks and something walks”. | hope that
this Government is not taking us down that line, but from all the manifestations of
this Government for the last two years, that is exactly what they are doing. They
are destroying this country with a kind of political immorality. So, it is incumbent
upon me as the representative of the people for Laventille East/Morvant to point
out this very strange quirk of events that we might be witnessing in this country at
the hands of theNC. People are already saying that this Government has brought
another type of ethic and morality to this country and people are running scared.

We are talking about criminalizing the writing of dishonoured cheques. It is a
crime. Talking about crime, permit me to say that there has been a proliferation of
all kinds of sick and weird crimes in this country over the last year. If | were
superstitious, | would have thought that it had to do with the presence at the level
of Government of theJNC, but | am not, so | will confine myself to say that
something is really going wrong. | do not know if the Attorney General, in his
wisdom or lack of it, will want to see such a young man convicted as opposed to
the other.

As we all know, while a cheque is tendered, a cheque is not cash and,
therefore, for one person to accept a cheque from another, the recipient of the
cheque must have a certain degree of confidence. Mr. Speaker, 25 years ago, the
economists among us would tell us that the concept of confidence was not part of
the equation in economic analysis. Today, 25 years later, confidence is an
important element in any economic analysis, and that very strange or vague
concept of confidence is what people believe is very critical. This is why the
Member for San Fernando East, the Member for Diego Martin West and the
Member for Diego Martin East spoke about confidence, internally and
internationally. We have to do all within our power to hold up confidence in
Trinidad and Tobago.

Confidence, as | said, is critical. Let me draw a hypothesis: If a chief executive
officer or the head of a merchant bank authorizes payment by way of a cheque to
someone else for services that person or that company never rendered to the
institution he headed, to the tune of $2.8 million, $3 million or $1.8 million, that
interferes immediately with the confidence of that institution. Since that
institution—a financial institution, perhaps—is linked into the money system in the
country, then the iniquity of that individual and that particular financial institution
would adversely affect the confidence of people in the entire banking institution.

Hon. Member: What is the point?
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Mr. F. Hinds: Mr. Speaker, someone is asking what is the point. If a man did
that, it is downright illegal, it is downright immoral, and should be properly
punished; not only punished by the institution he was a part of to which he did the
wrong, but punished by the law of the country, as we are seeking to punish people
who write dishonoured cheques here. When that comes to the attention of the
Government which might very well be the major shareholder of that institution,
one would expect that the Government, as the major shareholder, the Government
as the purveyor of law and, in particular, the Attorney General, who claims to
oversee the public interest, the public good could have—and nothing is wrong with
him indicating to that institution that he was of the view that a serious criminal
action had taken place and it should be punished, especially when he is a part of
the Government which is the major shareholder of that institution.

How could we want to punish a little man who wrote a cheque for $38 and
cannot honour it, when we will not take action against a man who may have done
it for $1.8 milion? On the other hand, it appears as though some quiet carpet
sweeping exercise was put in train. It appears as though the whole scenario was to
take place quietly in this story | amllitey you. Mr. Speaker, if the business
community and the little people for whom we are drafting this legislation to assist
and to protect, and the people who are liable to be punished under this legislation,
sit as they do in front of their televisions and by their radios, read as they do the
newspapers of Trinidad and Tobago, and see that we are trying to get at little
people who might have done terrible but little things, and we take no action against
those who do big things, they lose confidence in the law, in the Parliament and
these institutions and in the Government. Good governance is therefore under
threat, and it is immoral based on the hypothesis that | have put to you.

This Government comes to the Parliament with this legislation today
pretending to be oblivious of all of that. In fact, | read a few days ago about
something that happened in my constituency and laughed my head off. It was
reported in théaily Express| read that a lady kept what was supposed to be a
ferocious dog. She paid for it by cheque, and that cheque did not bounce or fall
within the purview of this legislation. Mr. Speaker, she thought that the dog would
have protected her household against intruders. She had immediate neighbours.
Someone came in during the course of the day and relieved her of her personal
effects: video, television, and so forth. The neighbour said she was home all day
and never heard the dog even bark. Would you believe that later when two officers
of the Morvant Police Station went to investigate the offence, the dog got up from
his lazy position and bit one of them. | do not know if that has any similarity to
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what we are discussing today, but when wertkig, in this Chamber and outside,
point out the iniquities, inappropriate conduct and the improprieties of others,
rather than attack the people who have been doing these things—and the
Government is in a position to do that—they do not attack them; they attack us
who come like the police officers to investigate and make it known to the country.

So, we hear the Member for Oropouche say all sorts of things about the
Member for San Fernando East, Diego Martin West, Diego Martin East and
Arouca South—and, no doubt, at some stage, someone will say something about
the Member of Laventille East/Morvant—when, like the police officer, all we are
doing is investigating crime, corruption and nepotism, and relating it to the
national community.

5.40 p.m.

Mr. Speaker, all of this affects confidence and, as | have said in the scenario |
was drawing, such an institution would fire that Chief Executive Officer.
Obviously, if a man was fired, he could not write good cheques. Therefore, this
legislation will trap such a man if he wrote a cheque that was dishonoured and he
could not pay in 10 days. This legislation provides for three remedies. It provides
for restitution—and | do not have to elaborate on that, the Member for Arouca
South, a good lawyer, did an excellent job in highlighting and elucidating on the
concept of restitution.

| want to spend a little time speaking about the fine. The Member did make the
point, and the Attorney General addressed it, that a person could be fined ten times
the amount of the dishonoured cheques and be sent to jail. Well, we do not
support cminal conduct and, therefore, you do the crime, you serve the time and
pay the fine. If a man wrote a cheque for $0.5 million or even $1 million, a fine of
ten times that amount is quite naturally, in my humble view, over the top. When
we debate legislation we must be sensible about it. One does not just pull a figure
from the sky. If the cheque is for $10, ten times that is $100, we could understand
that. But if a man wrote a cheque, and he went to court, and he argued that, “I
thought | had enough funds to cover it”, but the court simply did not believe him,
because it is not computers which judge people, it is human beings. If the court
does not accept that honest man's—assuming he was—evidence, and the man is
found guilty, the court fines him ten times the amount of that dishonoured cheque.
[Interruption]

It did not say “up to”. You did not read the Bill! It did not say “up to”. | do
not want to be disturbed if you did not read the Bill. You have not a clue, Member
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for Fyzabad. The legislation does not say “up to five times”, it says, “five times”. |
am proposing that it should say “up to five times” rather than “five times”.
[Interruption]

Member for Arima, well | do not even want to hear you. Because the Speaker
is listening to this Member and one person should speak at a time, for that reason.
Apart from which, you started off here and you ended up somewhere else, you will
get dizzy from spinning around and you will collapse, froghopper syndrome.

Mr. Speaker, | am proposing, and | want the Attorney General to take into
account, and let him be explicit so that the magistratenat feel compelled—it
will be done summarily—to impose a fine of ten times the amountadtépted a
fiat from the Director of Public Prosecutions to prosecute an individual who did
that, | will impress upon the magistrate, based upon the structure of this
legislation, that he or she has no choice and, therefore, we must make it quite
clear, if that is possible from theNC, people who have been accustomed to only
murky waters—but we shall continue.

Coming back to the scenario | was developing as we discussed this legislation,
that CEQ, in the hypothesis that | brought for the purpose of discussion, may not
have been so unfortunate as to be fired and dismissed, he may have been part of a
nice, quiet arrangement, so that if the person he offended—that is to say his
institution—keeps it nice and quiet he will leave quite quietly and that, perhaps, is
exactly what happened. You know what, rather than be punished by this
Government, under law or in its totality, such an individual—can you imagine fit,
Mr. Speaker? What would you think if such an individual is taken and given a nice,
high and lofty position to manage more state funds to the tune ofn§iio@?

If anyone questioned the capability of the individual concerned, that individual
may have degree, be very lettered, very qualified; the question is not about how
well qualified such an individual might be or whether that individual could now
write a cheque that is not dishonoured or otherwise. The question is the morality
of the thing and the implications of it on the psyche of the nation, that rather than
be punished, he is presented with the task of managing anothemBikg® and
writing cheques on behalf of another institution, on behalf of the Government—
who are the major shareholders as well—to the tune of $#@n. Something
about that is totally wrong, immoral anagcording to this, W be even legally
wrong. That is one of the reasons we want to support it. | suspect that to avoid
that individual from writing bounced cheques, he was given an opportunity to go
again. | said, such an individual might be lucky, he may have friends and family.



840

Negotiable Instruments Bill Friday, January 23, 1998
[MR. HINDS]

| want to proceed to clause 5 of thigl.BNVell | have dealt with clause 5 in
passing, so | do not have to detail myself with that. We, as | have indicated,
understand full well the difficulty of a creditor who extended goods and/or
services, receiving a bad cheque. Therefore, we are inclined to support the
principle of this legislation. The Attorney General argued, during his opening
remarks, that there was this difficulty in the prosecutions under existing
arrangements, and he said one of the difficulties would be the question of delays. |
do not know if the Attorney General is really serious about that spurious
argument, that empty argument.

The question of delays would not be necessarily addressed by—Ilet me say
what he said. | am paraphrasing, “it will be incumbent on the personegkwved
the bad cheque to sue civilly”. As we all know, in the civil courts there are delays.
Well, one does not resolve delays in the civil courts by setting up a procedure in
the criminal courts. | do not know what is the logic in that. All I do know is that
the Attorney General should turn his attention elsewhere. If he wants to argue the
guestion of delays, this certainly was not any justification for this major departure
from the jurisprudence that we know, as | indicated earlier. If he does, | consider
that to be no more than wishful thinking.

In fact, the officer of the bank concerned will have to be called to give some
evidence—no, in fact, | am understanding that they issue a certificate and this
certificate, presumably, will say, at the time the cheque was presented there were
or were not sufficient funds in the account. | heard the Attorney General say that
he wants to consider imposing penalties against those institutions if they issue a
certificate that was not a true reflection of the man's financial affairs.

5.50 p.m.

Mr. Speaker, |1 do not know, because he did not say it. He said he was leaving

it for comments from the Opposition. | do not know if he was contemplating civil

or criminal action against the institution. The Government brings legislation which
says that if one presents a dishonoured cheque one would be guilty of an offence.
It calls on the bank to issue a certificate as to whether or not the person had money
in the account. If the bank issues a statement that is, for one reason or another,
incorrect, it is now contemplating imposing some penalty upon the institution. |
find that more than passing strange.

In any event, is the Government going to have a criminal sanction against the
institutions? It would not be able to say that it has found, it has to be able to say on
what basis. Therefore, is it going to be a civil action against the bank? If that is so,
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there is the concept of negligence. | am sure that the Attorney General, as a lawyer
himself, would know that there are provisions in the common law under the
Hedley Byrne vs Heller principle of Negligent Misstatement, where, if someone
gives a statement that is misleading and—the Neighbourhood Principle and the
Misstatement—the Attorney General knows full well what | am speaking about.

Mr. Speaker: Hon. Members, the speaking time of the Member for Laventille
East/Morvant has expired.

Motion made,That the hon. Member's speaking time be extended by 30
minutes. Pr. R. Griffith|

Question put and agreed to.

Mr. F. Hinds: Mr. Speaker, | am deeply obliged and grateful to Members of
this House for extending my time.

There is the question of confidentiality. There is a confidential relationship
which exists between a bank and its clients. | do not know if the Attorney General
considered it. | rather doubt that. Even if he did, it is difficult to accept anything he
says. We well know that he speaks with two faces. That is a fact.

Mr. Maharaj : | am so fortunate to have two faces, you only have one.

Mr. F. Hinds: With all of that, he could be a very charming gentleman, but it
does not fool anyone on this side. We understand that he has been packaging
himself as charming for the last year after he took over from the charming Member
for Siparia. But we know behind that he has a steel talon just like the Member for
Couva North. We know that very well, therefore, we do not trust him or anything
UNC. We shall proceed.

Mr. Sudama: Do you trust Mr. Manning?

Mr. F. Hinds: | do not know if he considered that one is really calling upon
the financial institutions to breach the confidential relationship that should and
does exist between its clients and itself. This is being done in many parts of the
world, but not in respect of dishonoured cheques. When there is a serious question
of drug trafficking banks are called upon to reveal information about people's
accounts because there is an overriding, international, all-consuming problem and
societies must fight back. If banks have to breach that confidential relationship in
that major fight, then there is justification. | am not sure whether the Attorney
General considered that situation and | ask him to do so.
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| urge him to think carefully of the implications of this. | have argued thus
far—just to rehash—the question of delays; of no longer having to prove intention
beyond reasonable doubt; of the standard of proof and reasonable doubt being all
non-arguments. He still did not give us any background or demonstration of facts
to show the urgent need for this departure. As it stands, we are not entirely
impressed, though we empathize with the condition of the business community and
for that reason we are inclined to support the principle of this legislation.

| draw another scenario quickly, before | wind up. If a man deposits $3,000

into his account and each time he gets that amount from the service of a vehicle
which he has rented to the Government, this gentlemen, for example, had 100
Cherokee jeeps, he may have rented them to the Government—the Government
did not buy them, it rented them—it said that it has business acumen, good
business sense—for use by a particular arm of the protective services. Members of
the public are all too happy to see these vehicles all over the place and feel a sense
of calm and security. But they do not understand that the Government is not the
owners of those vehicles, it has rented them from a friend, one of its financiers, a
man whose name the Prime Minister called first when he was elected. He gave
praise on national television to three men, Ish, Steve and Brian.

Mr. Hart : High mas.

Mr. F. Hinds: That is a fact. One of these gentlemen would have rented his
vehicles and received $3,000 when the vehicle wanted a service. He deposits it in
his account. Could his cheque ever bounce? And that is only for service. What
about the actual lease or rental charge per month? It makes the Government which
rented those vehicles with that lease maintenance contract, look pedestrian stupid
and as though it is squandering people's money. Spending money as we say in

colloquialism, Tablash", "is we time now so we are spending.”

Mr. Speaker: | say to the hon. Member that | see no connection between that
and the Bill that we are discussing.

Mr. Mohammed: You were doing so well but the dizziness taking over.

Mr. F. Hinds: | was attempting to establish that a cheque, for example, will
not bounce in those circumstances and, therefore, would not fall foul of this BiIll,
but | shall proceed.

| have to quote—I do not know if this is relevarflzaughter] the
Government says this Bill is to protect people against bounced cheques but last
week my friend from Tunapuna described this Government as a bounced one. |
think this is right. That is nothing short of a bounce Government.
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| look very briefly at a comment made by the Attorney General when he
opened this debate. | have to flip through my notes. | had certain notes here and
you ruled that the line might have been irrelevant. Please bear with me while | pick
up at a later stage from my copious noteauphtet

Mr. Sudama: Come back next week.
Mr. F. Hinds: | quote fromHansard the Attorney General's opening remarks:

"Thus, what this Bill tries to do is reform the law to create an offence which
would be easy to establish but also provide available defences for a person who
acts bona fide and in good faith."”

| spoke earlier on the question. The person who might be able to come with money
to cover the cheque nine or ten days later may not have acted with bone fide and
good faith. He may have been a bum from the start. In my humble view, that is not
really a defence, it is a cop out.

6.00 p.m.

It demonstrates that there is a kind of difficulty that the Government is facing.
It had to try to put in a palliative. Do you know why@dause it recognizes, in this
major departure from our jurisprudence about not criminalizing civil liability, that
you can have the genuine case. But this Government's concept of genuine must be
backed with money. If you do not have money then it cannot be genuine. If you
have money or you can get money and you can pay, then it is, according to the
Attorney Generalbona fideand in good faith.

Mr. G. Singh: What do you suggest?

Mr. F. Hinds: “ What do | suggest?” the Member for Caroni asks.illttake
me nine years to teach you. | am told that it took you nine years before you could
have gotten out of the law school having gone in. But my fridhakerruption]
That is all right, we are good friends and we are proudly in the same profession.
That was a little aside. | know he will take it with goodag.

Hon. Member: That is not true.

Mr. F. Hinds: The Member for Siparia says it is not true. All right, if it is not
true | wish to take it out of the record on behalf of my good friend.

Mr. Speaker, as | continue, the Member for Diego Martin Central is
complicating the issue. He asked a very pertinent question thidoigntuption]
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Mr. Speaker, | see something of a contradiction in this legislation. | say that,
on the one hand, where the cheque is presented and it is to be dishonoured 10 days
later the Attorney General says payment will be enough to exonerate an individual.
On the other hand he is seeking to impose criminal liability for the act of presenting
dishonoured cheques. | see the difficulty in which he is finding himself because
somewhere deep inside of him, in his thoughts, he recognizes that it might be
difficult, not only to prove this offence—and it would not have been proven in
circumstance, as they now exist—but he recognizes that something is strange
about trying to criminalize this behaviour. | am going toceed having said
enough on that point.

Mr. Speaker, if, as | was saying earlier, the bank, whether you do it civilly or
criminally is penalized for issuing a bad certificate, if it is done criminally it means
it is a fine and if the bank is fined then the money goes to the state. The state is
benefiting because the bank gave incorrect information about my account. Why
should the state be the one to benefit? Should it not be, if he insists on adopting
that course, that the individual who was affected be sorted out by way of
compensation from the bank? The next question arises, as a lawyer would surmise,
if that is the case—that compensation—does it limit the individual to that
compensation alone or should he still have his action for the negligent
misstatement as perpetrated by the bank? These intellectual subtleties, | am sure,
the Attorney General did not contemplate. But, as | submitted, it appears from all
of his rantings and ravings over the last two years that he is incapable of those.

Mr. Speaker, | have just apologized to my friend from Caroni East as | would
again, if |1 said nine years when in fact it might have been less. It takes a man to
apologize. | saw a Minister of Government in this Chamber here today, he erred,
he recognized quickly the folly of his ways and he apologized. | was in admiration
of him and | applauded him in my heart. It takes a man to apologize.

Mr. Speaker, if the Member for Couva North had written me a cheque that
bounced, rather than report it and make a fuss, | would go to him and urge from
him an apology.

On the question of apology, Mr. Speaker, | call on the Member for Couva
North who is not here today but who will be told to apologize to this nation and to
the Member for Laventille East for wilfully and knowingly—the same intention
that is necessary because we are talking here about a man who knows that he has
not sufficient funds—the same wicked intention where he distorted a comment
made by the Member in a debate here, | call on him to apologize. If he wrote me a
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bounced or dishonoured cheque, | would call on him to apologize. Another
Member in another place called on the Member for Tobago East to apologize. It
takes a man to apologize.

| close as | begun. | enjoyed an opportunity to make what | hope was a useful
contribution to this debate and as | begun so | will continue. | ask that the
goodness of the Almighty God come upon the minds and hearts of the hapless
bunch sitting opposite. | hope they will take in some of thggsstions and the
amendments that we have proposed from this side. | hope that the Government
will find the strength to deal with immorality and dishonesty when it recognizes it,
rather than perpetrate, encourage and create the fertile soil for its development and
growth as appears to be the case in NP.

Mr. Speaker, in closing, | know it is unlikely that these words of good will fall
on deaf ears and hard hearts. The nation is feeling the pain; the nation is in a state
of flux. The people in the citizenry, while they see us coming to deal with this Bill,
to deal with people who proffer dishonoured cheques, they have deep concerns.
They have to sit at their lunch and dinner tables and they want to eat healthy grain,
corn, wheat, rice. They do not want to know that, having worked hard and written
a cheque, and having been paid by their employers, they go to the supermarket to
make the groceries, to buy rice—and as | say rice, Mr. Speaker, Member for
Arouca North can | seefiaterruption] No, no, Mr. Speaker.

Mr. Speaker: | thought the Member for Laventile East was doing a
marvellous job in terms of keeping rein. | cannot understand why, at the end of
your contribution, you are going to steer away from it. | appeal to you, maintain
that high standard.

Mr. F. Hinds: | am obliged Mr. Speaker.

Quite frankly and quite honestlyftaterruption] Yes, you say grains. | was
speaking about grains and | honestly did not consider it to be taking the debate to
a low standard. But | am saying, in conclusion, that as people, housewives and
families in this country sit to have lunch over the next few weeks having worked
hard and having been paid presumably with honoured cheques, they could go to
supermarkets and write cheques that will be honoured; they can draw these
cheques on banks in which people will have confidence. They could do this
knowing that we are under the governance of a Government that—I know it is
hapless, | know it is a “vaps” Government but it could, at least, manage a
modicum, a minimum standard of morality and good government. | hope that as
they sit to have rice they will come away from the table healthy and happy and not
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with upset stomachs having consumed weevils that | understand are as big as my
finger. 1 ask that the Government do all within its power, within the purview of
this legislation and all within its constitutional and other powers, to ensure that the
citizenry of Trinidad and Tobago operate in a happy and healthy environment.

6.10 p.m.

As | close, | may not have an opportunity before that day, May 30, to speak in
this Parliament again

Hon. Member: January 30.
Mr. F. Hinds: January 30
Hon. Member: Yes, the other one.

Mr. F. Hinds: No problem, that is to tell you how enthused | am. | may not
have an opportunity, but | sincerely wish all the members of

Mr. Sudama: Sit. Sit.

Mr. F. Hinds: All the members of the Hindu communiyhe Muslim
community.

Mrs. Persad-BissessarOh gosh!
Hon. Member: No!

Mr. F. Hinds: Mr. Speaker, let me repeat. | do not know what all the alarm is
about. | wish all the members of the Muslim community; the members of the Hindu
community; the members of the Christian community; the members of the
Rastafarian community; the members of the Baptist community; and every single
religion, a happy and holy day come January 30, in Trinidad and Tobago.

Mr. Speaker, | thank you.
Mr. Sudama: What about Sai Baba? You leave him out.

The Minister of Legal Affairs (Hon. Kamla Persad-Bissessar): Mr.
Speaker, | rise in support of allBo reform the law relating to dishonoured
cheques and similar negotiable instruments. The purpose of this Bill is clearly set
out in the Explanatory Note of the Bill, but basically it is to remedy a lacuna in our
law with respect to dishonoured cheques.

We know that the Larceny Act allows for prosecution for using a cheque on a
non-existent account, but this now brings in two other categories of dishonoured
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cheques, that is, where there are no funds or no credit facilities to cover the
cheque. So that under this Bill, if it becomes law, | want to answer a question
posed by the Member for San Fernando East when he made his contribution in this
debate last week. He asked, “Why was the government giving priority to this
particular Bill? | am advised that if tieNM administration had given priority to

this piece of legislation, that is to say, to deal with the situation regarding
dishonoured cheques, | believe that the Arima Boys R.C. School would have been
able to take some kind of action for the cheque which has now bounced, that was
given to it by one of the Members on the other side.

Mr. Speaker, not just that particular instance. As a lawyer, and the Member for
Laventille East/Morvant made the point, he asked: “How could the Attorney
General bring this here? He should bring statistics and figures to show that there is
a plethora of activity in this area.” | am saying that as lawyers in practice, it is
well-recognized and well-known that this is a perennial prabléounced
chequell and there are no readily available remedies to the person who finds
himself or herself in such a situation.

This piece of legislation, contrary to the view of the Member for San Fernando
East, who had indicated in the debate last week: “Why give priority to this piece of
legislation? Why do you not pay women in tieP?” | think that is what he said.

Today, the Member for Laventille East/Morvant prides himself on being, above
all things, a gentleman, and | was very sad to hear him talk about, “It takes a man
to apologize” and | want to ask him, through you, Mr. Speaker, whether it is that
only men can apologize and whether there are any women in his life?

It goes back to the statement, again raised in the debate, by the Member for
San Fernando East: Why do we not pap women? | think, Mr. Speaker, to set
the record straight it is very clear that this Government has spent more money on
women INURP last year than was ever spent by the previous administration.

In addition, this Government has several programmes set out for the benefit of
women. | will not go into all of them, but just to set the record straight, | am
saying, on that issue, “Why do we not pm®P women?”, perhaps it is because of
the way the system had been structured in the past by that adminstration, that we
are still trying to sort out and prevent overpayments, or paying to people who are
non-existent persons, or duplicated names and so forth.

So that in my respectful view, there is tremendous need in this country today
for legislation of this kind and to the Member for San Fernando East, | say, this
piece of legislation deserves the priority it has been given in 1998.
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The second issue that has been raised by the Members on the other side, is the
guestion of confidence. They are raising that issue in terms of confidence in the
banking sector. We are dealing with cheques; we are dealing with moneys; and,
therefore, with respect to confidence in the banking sector, both the Member for
Diego Martin West and the Member for Laventille East/Morvant raised the
guestion of confidence. | believe the Member for Diego Martin West even went so
far as to say that Trinidad and Tobago is like a banana republic; there is no
confidence by foreign investors.

Mr. Hinds: He never said that.

Hon. K. Persad-BissessarMr. Speaker, | can find thdansardreference if it
is required, but from my record of what took place, the Member for Diego Martin
West said in this honourable House, between 5.40—5.50 p.m. dfidhsard
record, that there was no foreign confidence in Government, it was like a banana
republic, like South America. It is in the record there.

| want to say again, to set the record straight, that for the first time during the
administration of this Government, we have been witnessing foreign investment to
the tune of $3 bilion[Desk thumping] If there is no confidence, as is being
alleged, in this administration and this Government, that kind of foreign investment
could not come into the country.

On another issue that has been raised, the issue of a major shift in the
jurisprudence in Trinidad and Tobago. | think the Member for Laventille
East/Morvant said that this legislation was attempting to make a major shift in the
jurisprudence that obtains in Trinidad and Tobago. | am sure the hon. Attorney
General will take that point further, but in the firsag®#, | disagree that it is a
major shift. Secondly, even if it were a major shift, since this administration came
into office, that is what we have had to do. We have had a major shift in the way in
which this country is run; we have had to have a major shift in terms of the
bringing of legislation to this Parliament. You will see that within last year, Mr.
Speaker, this administration was able to bring and pass in this House, more pieces
of legislation than theNwm ever brought.

Mr. Valley: No, that is not right.

Hon. K. Persad-Bissessar:So, to say that there is a major shift in
jurisprudence, if we are to deal with the problems that we have found, it is
necessary, both legally and socially, that we take major steps and make major
changes in the way things used to be done undentte
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Mr. Speaker, in terms of one statement which was made by the Member for
Arouca South who said that we were sending mixed signals to the population.
Again, | am not going into the irrelevancies and issues of corruption that have been
raised, but again, | think it is necessary that we set the record straight and not
allow those statements to remain unchallenged on the record.

The hon. Member said that we had spent so much money on the Caroni plant
and up to today, that plant is not working. | have been advised by the hon.
Minister of Agriculture, Land and Marine Resources that the Caroni plant is now
working and the plant is grinding cane, so that statement is totally false.

In addition, the hon. Member spoke about the textbooks and again said that we
were sending mixed signals.

6.20 p.m.

What did they do with the Lawrence Carrington Report which dealt with the
same kinds of issues of publishers? They have never dealt with it. We have taken
the steps. It is in process and we would be dealing with the fiasco, all the errors
and the problems, in terms of publication of textbooks.

Again, not to be irrelevant, but | want to set the record straight and rebut the
issue which was raised by the Member for Arouca South when she spoke about
this Government’'s obscene abuse of power and a government formed by some
strange arrangement which will do anything to stay in power. | am a part of this
Government and | want to make it very clear that for me and my colleagues, there
was nothing strange about our arrangement. We came into office democratically.
We were elected by the people, for the people and we are here, just as they are, as
persons participating and living in a democracy.

Further, in my respectful view, there is no obscene abuse of power. Again, if
there is abuse of power, there are remedies. As the Minister of Planning and
Development said, bring the evidence, put us in the courts. If we are abusing
power, there are processes and remedies to deal with abuse of power. Week after
week, we sit in this Parliament and we are accused of abuse of power without any
shred of evidence with respect to that.

Hon. Member: Relevance! Relevance!
Hon. K. Persad-Bissessar:!l am answering the issue raised by the hon.
Member and | am settingfterruption] Mr. Speaker, for the record, | am

saying, as far as we are concerned on this side, there has been no abuse of power
by Government. If there is, there are remedies and ways of dealing with it.
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There were several other issues raised, but | would not go into them because,
again, they had very little relevance to this Bill. There is one other matter,
however. The hon. Member spoke about if a man was an officer or an official in a
bank and people were saying that he had dooey in that bank—I think he even
used the word, @eoin a bank—and he was dealing with cheques and moneys and
so forth, and the question was asked: Well, what do you do with that man? He
said, “you must punish him”. Mr. Speaker, this has been the problem with that
administration. They are saying, give him no hearing. There is no justice, no trial,
nothing. You just punish him; lock him up. That has always been the problem with
the PNM: no justice; no right to a hearing; no fair enquiry.

In those cases, we have made it very clear in this administration that we would
launch an enquiry; we would have justice and we would look into the full contents
of the issue before a decision is made for punishment.

Mr. Speaker, | totally support thalRhat is before this honourable House and
| thank you very much.

Mr. Kenneth Valley (Diego Martin Central) Mr. Speaker, | sat through this
debate on the last day and today and, really, | am still having some difficulties in
my own mind about the purpose of this legislation and the priority accorded this
legislation.

| want to go directly to my main concern. | am really concerned with the fact
that we are now attempting to make a criminal act of what was before a civil
matter. While | am aware that if fraudulent intent can be shown, there is need to
deal with individuals who would issue a cheque on a non-existent account, or if he
knows that there is no hope in hell that the cheque would be cleared, that, yes, that
ought to be a criminal act, but my concern is that the way this legislation is
worded, a number of innocent business persons, especially the small businessman,
may be caught. While in time he may get justice in the court; he might be freed,
and so forth, but that is after paying lawyers’ fees; after having his name sullied, as
it were, and after losing a lot of time on all of these things. | fear that the new
environment we are attempting to create to allow entrepreneurs to do their thing
and really to have more entrepreneurs in Trinidad and Tobago, will be thwarted
because of this legislation.

| want to give some examples. | start with the basic premise that while as a
fact—and | can tell you, | went to a client one day and he showed me a whole set
of bounced cheques and said, “all of this, bounced cheques”. Some of the
companies could not even be found. There are persons who would set up a small
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operation for a limited time, as | understand it, buy sonaespn a mall, take
people’s goods, and by the time the people come for payment; or they are given a
cheque and by the time it is returned, they cannot be found. That is a fact, and we
need to deal with that. But it seems to me that in dealing with that, we ought to
show fraudulent intent.

There are others, such as the small businessman operating on cash flows,
expecting payments, sometimes payments from Government. For example, a small
contractor expecting payments from the Ministry of Works and Transport at the
end of the month, and he is assured that the payment is coming; it is going to be in
his account, and so forth, writes cheques based on that. The next thing you hear,
some bureaucrat says, “well, it was not approved; the Minister was busy” or “the
Permanent Secretary was busy”’, or something of the sort. That individual is
charged. That is what the legislation says. He now has to find a lawyer; he now has
to spend time to prove that he was not guilty under clause 4, which states:

“When the drawer of a cheque has insufficient funds with the drawee to cover
it and any other outstanding cheques at the time of the utterance, the drawer or
representative drawer, as the case may be, is presumed to know of the
insufficiency.”

Perhaps in time he might be cleared. But what happens in that interim? My
difficulty is, as far as | know, and as the Attorney General said in his opening
remarks, the individual who has no account can be charged under the Larceny Act
of 1916. That was confirmed by the Minister of Legal Affairs a while ago. So that
situation is taken care of. At present, we were told also that if the cheque is
returned, the person to whom it is returned—how is he called; | do not know—has
the right in civil law to sue. So that is taken care of. The Attorney General told us
further in his opening that he is dealing with this on a piecemeal basis. To quote
him, he says:

“May | say at the outset, that this Bill does not intend to remedy all of the
deficiencies which exist as a result of the use of cheques or credit cards, or in
any way attempt to deal with the computer frauds which exist, and with
reforms of the Larceny Act of 1916. This is a measure to deal with this
particular problem, but may | say that the Law Commission is in the process of
considering all aspects of matters relating to fraud committed by the use of
credit cards, computer frauds and reform of the Larceny Act of 1916.”

Now, given that the Law Commission is working on an overhaul of their
system, one would have thought that the Attorney General would have waited on
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that, because we already have legislation in place to deal with the scamp who
would write a cheque—I was a recipient of that at one time—on a fictitious
account. There is legislation in place to deal with that. There is civil action that one
can take. Why do we need to be changing the burden of proof in what is otherwise
a civil action? That is my concern with this legislation, because, to me, it goes to
the fundaments of our economic system.

6.30 p.m.

My colleague made the point that this whole concept of debtors prison went
out long ago. There are small business persons who, through no fault of their own,
may be caught by this legislation, and who may have to spend quite a lot of funds
to prove that the presumption was an incorrect presumption.

| say to my colleagues in this honourable House, that while there might be
need, if there is a need to deal with what they perceive to be a problem that is not
corrected by existing law, one ought to ensure that the innocent is not caught by
that. Let us not make criminals of simple business persons especially when their
problems may very well be caused by some governmental agency.

If, for example, someone pays another by a cheque of let us say, $15,000, what
happens? Based on that, he deposits that on his account and feeling that cheque is
good he writes the cheque for $10,000 on his account but the first cheque is
returned, it bounces. Therefore, his cheque for $10,000 that he gave to party “C”
would also be returned. He is caught by this legislation. He has to spend funds and
so forth because he is charged. He has to find a lawyer, he has to waste time, his
name is sullied. Do we want to do that of this small businessman whom we are
talking about? | submit that cannot be the intent of this legislation but it will be the
unintended consequence of the legislation.

| wanted also, before I move on from that point, to really look at what is
happening. It was around Christmas, December 24, 1997 that the Central Bank
increased the reserve requirement by 3 per cent. Because of that the overdraft
interest rate at the commercial banks increased on average by 2 per cent.

Mr. Speaker, you would know that most small business persons would be
operating with an overdraft account so tinanediately their monthly interest cost
would have increased. We can see clearly that one caught in the middle of that,
where he thinks that he may have funds, those funds may very well have gone to
pay the higher interest. He writes a cheque, he is caught in the middle of this thing
and the cheque is returned. Again | say, that yes, perhaps whether it is 10 or 30
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days, he might make good but in the meantime if he is charged then there are
certain consequences.

Mr. Speaker, | want also to take this opportunity to correct my friend, the
Member for Oropouche. I think you were out of the honourable House at the time
Mr. Speaker. In the Member’s contribution he made what | considered to be two
very serious allegations against the Member for Diego Martin Central. The first is
that he alluded or, by his presentation, suggested that there were questions concerning
the divestment of National Fisheries Company Limited. Secondly, he spoke about
the consultancy that the Member for Diego Martin Central obtained ifram
after he demitted office. | want to deal with those two matters rather quickly.

With respect to National Fisheries Company Limited, after that company was
divested, we laid a report in this Parliament and more than that, we laid a White
Paper on Government's policy with respect to the public participation in state
enterprises. It is an Executive Report on the Divestment of the National Fisheries
Company Limited. The Member quoted from some document or report that was
allegedly done in 1995 by the Ministry of Agriculture, Land and Marine Resources
which, of course, was not the Ministry charged with the divestment of National
Fisheries Company Limited. It was the Ministry of Finance and, more specifically,
the Investment Division of the Ministry of Finance for which | had the
responsibility. One would note that the Member stated that the report is dated
1995 and | submit it was dated after November 6, 1995. One can see that the
whole intent of that report was to sully the good name of the persons responsible
for the divestment.

| want to say here that in the overall divestment of state companies, there was
a Divestment Secretariat and that Divestment Secretariat was headed by Mr. Jerry
Hospedales who is the Deputy Governor of the Central Bank whom this
Government has kept on in that role and who was recently responsible for the
divestment of the methanol plant. As far as | know, the Government has indicated
confidence in his ability as | did. The Member was speaking with respect to
National Fisheries Company Limited, and the mentioned company Orinoco Delta
Fisheries Limited. He made the point that this company had submitted a bid for
National Fisheries. | confirm that was correct. There were three companies
according to the report that submitted bids. The report says and | quote:

“Given the vagueness of the financial assurances submitted by the bidders
in their proposals, and their failure to provide additional evidence of their
ability to finance the purchase transaction
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And that is related to all three. | want to make the point that if the Minister had
any experience he would know that a number of persons want to buy, but they do
not have two red cents and, perhaps, they want to bounce some cheques. When we
are dealing with divestments we have to ensure that the person is able to carry
through with the transactions. This is the liquidator, this is not the Ministry of
Finance. There was a liquidator in place, the firm of Mark, Toney andl&Casd
this is the report they submitted.

“...their failure to provide additional evidence of theirligbto finance the
purchase transaction, in spite of extensions of the deadlines for providing such
financial assurances, the liquidator decided to proceed as follows:

(i) reject the bids from Tam’s Import and Export for TT $1,280,000 and
from Marquest Corporation for TT $1,770.00 both of which fell well
below the threshold value of TT $15,000,/0lion established for the
purchase of Building and Equipment.

(i) given the excellent bid by Orinoco Delta Fisheries Limited$@6.5
million notwithstanding its vagueness with respect to ability to provide
financing, communicate with them in order to keep their interest alive,
while at the same time keep his options open in terms of negotiating with
other interested parties.

The basic point is that the liquidator gave Orinoco Delta Fisheries every
opportunity to come up with the $26qllion.

Mr. Sudama: He never got back.

Mr. K. Valley: That is what that said. | am telling you what happened.
| continue:

“The liquidator in his Report to the Divestment Secretariat dated September,
21, 1994, indicated that in keeping with his strategy at (i) above, he
investigated further into the ability or wilingness of Orinoco Delta Fisheries
Limited to finance the transaction. The result of this investigation was that
Orinoco Delta Fisheries Limited was unable to bring the money ‘to the table.”

They wanted to pay in cockset paper.

Mr. Speaker, we are dealing with a particular Bill, so | do not want to go into
the report. | simply want to inform Members that copies of this Executive Report
are in the Parliament Library as well as other reports with respect to the
divestment of state companies undertaken during the period 1992—1995.
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| move on to the issue afiAT. Again, in my capacity as Minister, | was
charged along with a colleague in Antigua to put a package together for the
divestment ofIAT and we worked on that for about two and a half years until July
of 1995, when we got the Caricom heads to agree.

6.40 p.m.

The Leeward Island Air Transport was owned by about 13 different
governments. One would know how difficult it is to get two governments of the
Caribbean to agree, far more 13 of them. Six countries wanted no part of the
transaction. They bought the airline Carib Express from Barbados, because they
thought it would kill the Leeward Island Air Transport. In JU®95, we were able
to get the governments, especially those that were involved in that Carib Express
transaction—the Prime Ministers of St. Vincent, St. Lucia, Barbados Grenada and
Dominica, thank God the Prime Ministers of Grenada and Dominica were new. We
were moving on to get the transaction together.

Mr. Speaker, as you know, in November, governments changed. It was an
initiative of the Government of Trinidad and Tobago and the Government of
Antigua. They were in a frenzy because we were pushing through. In December
1995, they asked me whether | would see the transaction through. | told them yes,
but I was no longer a minister. They said they would contract me for a three-
month period. We finished in February 1996. We were able to complete the
transaction and they were happy.

Let me say that as distinct froBwIA, the Government of Trinidad and
Tobago owns about 2.5 per cent of the Leeward Islands Air Transport. When the
Member for Oropouche was in Opposition, he never worked. Nobody would
consult him on anything. | can tell him that we put that to bed and since then have
gone on to many other things, consulting with a number of other persons. If he
wants, for a fee, he too, can get some help. | wanted to make that point.

The Member for Oropouche also spoke about Sultan Khan whom he met as
consultant. There was no advertisement for Sultan Khan. First of all, | think he was
incorrect on that. More importantly, | think he is losing the basic principle. | do not
want to get into the Ken Soodhoo issue. The point being made is that there should
be certain norms with respect to state enterprises. One cannot be a director of a
state enterprise—we have seen that too many times in the past, where someone is
put on the board of a company, and the next thing is that person is trying to get rid
of management because he wants the job, as appears to be happeningswith
We must frown on that. There must be certain standards.
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When | was minister with responsibility for investment18982, we sent out a
circular to all state companies informing them that as directors of the company, if
they had to get any consultancy, it would not have been approved unless by
Cabinet. There are a number of persons who jump from party to party and the
Government would meet them. | am not talking about Members of Parliament
now. | am talking about those outside. Suddenly, they become the friend of the
party in government because they want something. They would give all kinds of
nice talk because they want the government to put them on a board, but this time,
they are looking for their selfish interests. They want to get their hands in the till.
One must be careful with these people. We set the rules in 1992. A board director
or chairman could not travel without the approval of the minister.

Mr. Sudama: What about Quentrall Thomas?

Mr. K. Valley: He could not travel without my approval. No chairman could
have travelled. There are some who go for the podium to fly all over the place. |
was about to say something, but | shall not say it.

We have to set standards. That point is being made on that issue. There must
be some transparency. One cannot be a member of a board today, and the next
day, a particular job is created and he is the consultant hired at some fantastic
salary. | am not opposed to anybody earning income because people ought to earn.
| just heard a comment and | am glad it was made because | forgot to make this
point. There was a Joint Select Committee of Parliament appointed to consider the
Green Paper on Integrity Legislation. | was a Member of that committee. As you
know, the committee was chaired by a Member of Government, the Member for
St. Joseph, Hon. M. Assam. Of course, the majority of Members on the committee
were Government Members.

We considered this whole issue with respect to post employment restrictions
on persons in public life. After some deliberations the committee made certain
recommendations. This has to be debated in the House and Members would have
their say. | have to take standards with respect to integrity. | would not say that |
am 100 per cent, but if this Parliament were to say that a parliamentarian should
not do certain things, | would abide by that. This report came out from the
committee and was supported by the majority of Members who belong weithe

Paragraph 23 of the report states:

“Finally, on the issue of post employment restrictions, the examples quoted
in the Green Paper referred to larger metropolitan countries such as the United
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States of America and Canada. However, your Committee was of the opinion
that, due to the small size of Trinidad and Tobago, and the relative scarcity of
opportunities available, a person in public life would be subject to extreme

financial hardship should he not be allowed to find employment for any

extended period after demitting office. Your Committee, therefore, rejected

this recommendation.”

| should not talk the committee’s business, but that report would be debated in the
House. The Member for Nariva would have his say. You should be the last one to
talk about integrity! | remember you as a journalist! | remember what you used to

do! You should tell no one in this House about integrity! Whenever people talk

about integrity you should bow and sit.

Mr. Speaker: | would like the hon. Member to continue to speak to me as he
was doing so well.

Mr. K. Valley: Mr. Speaker, | apologize.

| turn quickly to some other issues. | think the Member for Tobago East made
the point that Workers’ Bank and National Commercial Bank had a loss of | think
$2 billion which he quoted. Rather incorrectly, ggested that had something to
do with thePNMm. | will tell him that it had more to do with the economic policies
followed by his party. In 1987, when they took back the cost of living allowance
from public servants and cut their salary by 10 per cent, we told them in this House
that when that was done they would be interfering with the financial system. In
Trinidad and Tobago, the National Commercial Bank was the bank for public
servants. That is where they got their mortgages.

6.50 p.m.

Mr. Speaker, you will remember that the Workers Bank had the varinstall plan,
which was introduced in the early 1980s to allow persons to purchase homes.
There was a system where, in the early years, a person paid an amount lower than
that required for the full service of the mortgage. The remainder was added to the
principal, so every year his mortgage payments increased.

When they cut the salaries of public servants and took @ack, and persons
were hard-pressed to meet their mortgage commitments, the mortgaganbank
the National Commercial Bank wepait under real financial strain. It had nothing
to do with thePNM. It had to do with the economic policies followed by the party
they support. Further, again on the question of integrity, one has to be extremely
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bold to have received a loan some 20 years ago, to have failed to repay it and to
come to this Parliament to tell people about bad pay. Bold face!

Quickly, 1 would like to comment on the point of confidence that the Member
for Siparia was refuting. Mr. Speaker, up to today, January 23, 1998, after almost
two and one-half years of this Government being in office, the new investments
which have come to Trinidad and Tobago are still really those @inkie | would
like them to name one large investor whom they have been able to attract to our
shores. | submit to the Member for Siparia that there is an issue of confidence;
there is lack of confidence as demonstrated quite clearly in what has been
happening with our foreign exchange rate.

| am not saying that with malice, but simply to say that they should check
themselves. | maintain that we all have a vested interest in Trinidad and Tobago. |
think that over the period 1992—1995 the Cabinet of Trinidad and Tobago
worked extremely hard to put our economic house in order and | would really hate
anyone to do anything to compromise that. We feel certain that we would be in
government the next time around and we want to ensure that the problems we
faced in 1991, we would not face in the year 2000 or eadmerfuption] No
problem! We will wait and see. | am a betting man and | am willing to take a bet
from any one of you. Call it!

Mr. Speaker, | come back to the Bill. Unless we are careful, today we will be
legislating simply another system to clog our courts. We already have a problem
with the courts in Trinidad and Tobago. They say that cases take too long. | do not
know: | am a layman. Whenever | go to court, my knees begin to buckle so | stay
far from that place. If we pursue the legislation as currently drafted, where it
appears that innocent persons would be caught in the net, then we are really
looking for problems.

| suggest to the hon. Attorney General that if we want to deal with the person
with no account—and | think we ought to—who operates under false pretences,
knowing that he does not have money and will never have, then perhaps we should
amend the Larceny Act. This is 1960 legislation, and I think that we need to do
that in any case. We should continue to look at this as a business operation and, as
my colleague, the Member for Laventille East/Morvant, who is a lawyer, said, let
us keep the distinction clear from a criminal action where a person offends against
another person in state matters and so forth. In normal commercial activity, we
should leave it within the realm of civil action.
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If someone goes to a supermarket and tenders a cheque, they would ask for his
bank card because they would think that it is the bank’s business to tell them about
his creditworthiness. A person cannot just come off the street into a bank and hand
them a cheque which they would accept. The person who is accepting a cheque
from an individual must have some responsibility. No one today will siequgpt
a cheque from a stranger. The acceptance of a cheque without a bank card, or a
cheque that is over the limit of the bank canggests an element of trust. The
person may know the individual and think that his cheque is good.

In another vein, there is the conceptcalveat emptorSome people tell me
that we cannot apply it here, but to me it is the same thing. | wilhoogpt a
cheque from someone | do not know. | will tell him to get it certified. That is what
is normally done and | do not understand why we want to make that normal
business transaction a criminal action.

We can go to the extreme—the individual—and this is coming close to reality.
An individual has a subcontract from another individual to build schools. The main
contractor, however, is a crook. He collects money and does not pay him. He tells
him that the money is in the account and because of that he writes a cheque to his
people. The money does not come, the cheque bounces. Ten days, thirty days go
by and they cannot get the money. Eventually, the individual goes bankrupt. Under
this legislation, the man can end in jail through no fault of his own, while the real
culprit is the man who does not honour his obligations. | think that there is a
problem with the guy with no account. As long as there is fraudulent intent, he
should be in jail, but let us be careful with what we are doing.

We talk about the global environment. We talk about encouraging entrepreneurs.
We cannot then do things which will impede our move forward, sgdest that
we look carefully at what we are doing with this legislation.

| thank you most sincerely.

The Attorney General (Hon. Ramesh Lawrence Maharaj) Mr. Speaker,
this must have been the most trying debate that anyone has had. | think that no one
envies the task you have had in dealing with matters during this debate. It is not
easy at times when matters are considered to be not in keeping with the debate to
restrain oneself. | think that debates like these show how fortunate we are to have
a Speaker who can demonstrate patience to deal with Members who get out of
hand.[Desk thumping]

Mr. Speaker, at times when utterances are made they are not intended for your
ear, but sometimes they do have your ear because of the smallness of the room.
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When these things are heard, they can give the impression that people in this
Parliament do not have confidence in you. | give you the assurance—and | speak
on behalf of both sides—that this House has total confidence in {pmsk|
thumping If anything has been said—including anything | have said—which has
been offensive, | do apologize.

And | apologize on behalf of all Members of the House who may have said
things or may have gotten the impression—

7.00 p.m.
Mrs. Persad-BissessarMen and women.

Hon. R. L. Maharaj; Mr. Speaker, | think the debate on this Bill,
unfortunately, has generated much discussion and if one is to respond to all the
issues, our attention would be diverted from the main aspect which is before this
House.

Mr. Speaker, forgive me, and | ask Members of this House to forgive me if |
do not respond to everything, or all the statements which have been made on that
side. There are certain matters to which | would respond later in my contribution.
What | would like to deal with, really, are some of the matters which directly affect
this BIll.

| am surprised that a Bill which is to promote honesty and integrity in business
dealings, the Opposition would say that we should not pass it because it can affect
the clogging of the court. Here is a Bill to detect persons who write cheques which
bounce and who would be able to defraud persons by uttering cheques and the
Opposition is saying that we should not do that, we should leave it as a civil
matter, when it is known by the other side that writing a bounced cheque can
amount to a fraud in criminal law if certain ingredients are satisfied.

Here it is said again by the Opposition and by the Member for Diego Martin
Central that if the Law Commission is working on an overall picture, that we
should wait until that is complete, but an immediate problem where people are
writing cheques and do not have accounts, or they know that they do not have
money in an account—

Mr. Valley: Mr. Speaker, | ask for your assistance because the Attorney
General is misrepresenting what | said. | made the point quite clearly that if one is
dealing with an individual who has no account, that is fraudulent. That is covered
under the existing legislation, or if it is not covered sufficiently, then one should
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look at amending the lacuna. To suggest that we are saying that it would be
clogging the court to pass this legislation is quite incorrect. | said if it is passed in
the present form to the extent that it can capture honest or innocent persons within
the net—I wish that the Attorney General would represent what | said correctly.

Hon. R. L. Maharaj: Mr. Speaker, the Member having said that, shows that
he is totally confused about what he has said and he has not read this Bill. He does
not understand it and it can be understood when people have to confine to issues,
they do not have much to say. This Bill deals with punishing persons criminally
who have insufficient funds, no account, no funds in the account, or where an
amount of fund is less than is needed to cover the cheque, and where there are no
credit facilities to cover the cheque.

The hon. Member for Diego Martin Central should know that if he is talking
about amending the Larceny Act, he just cannot get up and say that; he has to
understand what the Act does. The Larceny Act creates an offence of obtaining by
false pretences, and it covers situations where one writes a bounced cheque. But
the law has been deficient because it does not cover all cases and what we are
trying to do is fill the loopholes in the law to ensure that the business community,
and the public’s interests are protected.

They were in government where it is collective responsibility and while they
were there, the Law Commission had done a pdper Problems Relating To
"Bad" Cheques In Trinidad and Tobag®his issue was looked into, it was an
urgent issue which was affecting the national development in Trinidad and Tobago.

Mr. Speaker, is the hon. Member for Diego Martin Central aware that the
value of cheques cleared in Trinidad and Tobago in 1996 was $#iBr?ls he
aware that the average every month is $4.7 bilion? Is he aware that the Law
Commission recognized that this was a major problem so the Ministry of the
Attorney General—

Mr. Valley: Mr. Speaker, | wonder whether the Minister could tell us what
percentage of the $49.1libn consisted of bounced cheques?

Hon. R. L. Maharaj. Mr. Speaker, is he saying that he was the Minister of
Trade, Industry and Commerce and he does not know what was the amount, or
what percentage of cheques were bounced in Trinidad and Tobago? As the
Minister of Trade, Industry and Commerce, was he concerned with this? | have
here a letter from the Trinidad and Tobago Chamber of Commerce and we have
heard all sorts of things mentioned about banker section, and business community.
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The Trinidad and Tobago Chamber of Commerce in a letter to us has stated that
this legislation is of great importance to Trinidad and Tobago. The Law
Commission’s report recognized that national development was being adversely
affected.

| think it is important for me to read parts of this report because they respond
to some of the matters which the Opposition has raised. The report is dated 1983,
it is A Working Paper on The Problems Relating to "Bad" Cheques In Trinidad
and Tobagoln 1983 the Member had it during his term of office. It was there in
1983 and 1991—1995 and he did nothing, and hdliasking us to wait.

The report refers first to the Bills of Exchange Act and it talks about bounced
cheques. It says:

“This Act however does not address the problems created by the issuing of
cheques for which there are no funds or those issued on non-existent
accounts.”

So the law with respect to the Bills of Exchange Act, could not cover the situation.
It explained the civil suit about which the Member spoke. It says:

“Despite its inherent disadvantages the civil suit stil seems to be the
preferred action since compensation for loss is normally being sought and can
best be obtained by these means.”

So under the present system, instead of persons reporting it to the police, they
tried to have a civil suit because they would be able to get the moneys as quickly
as possible instead of going under a law which is deficient.

As a matter of fact, the Law Commission says that any resort to civil litigation
is very disadvantageous in that it is reported that legal fees could easily amount to
more than the sum recoverable and matters have been known to drag on for more
than six years.

It then went on to deal with the possible criminal prosecution under the
Larceny Act.

"Quite apart from the civil remedies available, the issue of the 'bad' cheque is
also dealt with (to a certain extent) by the criminal law. Where a person orders
and receives goods and in return draws a cheque in a sum equivalent to the
value of the goods, and this cheque is returned to the drawer on account of
insufficient funds or for other reasons pertaining to the invalidity of the demand
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on the banker, @rima faciecase of the offence of 'false pretence' is raised.
The offence is articulated in section 34(1) of the Larceny Act.”

"A deficiency which can be immediately identified in this section is that
there are no provisions for dealing with persons who pay for services rendered,
by means of worthless cheques."

7.10 p.m.

Then it went on to quote a case from Trinidad and Tobago, the case of Salick
and Roach, which was decided in 1970, in which a man wrote two cheques for the
payment of goods. The cheques bounced and the magistrate convicted him, but the
appeal was allowed on the grounds that a false pretence means the false
representation of an existing fact. Therefore, a false statement of an intention of
future conduct or a false promise could not support a prosecution for a false
pretence.

When | opened this debate | made that point. | also said that the Larceny Act
of 1916 was repealed in the United Kingdom and there was a Theft Act of 1968
and 1978 which, in effect, made it anainal offence to issue a bounced cheque, in
the circumstances about which we are speaking. In other words, it took all the
loopholes related to the offence and put it in statute law. So whether one puts it in
a Larceny Act or in a Dishonoured Cheque Act, the fact of the matter is that one
has to look at what reform one is trying to achieve.

The contention of the hon. Member for Diego Martin Central that there should
be no legislation to make a civil matter a criminal matter, | do not think that has
any weight. In truth and in fact, the intention of the Larceny Act is for the net to be
covered where persons have written bad cheques in the circumstances. However,
that intention has been frustrated because of the interpretation of the law and
because the increase in commerce and commercial dealings has caused the law to
lag behind in dealing with that kind of situation.

The other aspect raised in this debate—which | am surprised has given
Members some difficulty—is the shifting of onus of proof. | am surprised because |
would have thought that law students, and even ordinary members of the public,
would know what we are talking about in these matters. In our laws as they now
exist, there are situations where the law recognizes that where the person would
have knowledge of the circumstances, there can be a situation where he would be
presumed to have the knowledge and it would be up to him to give an explanation
as to whether he had that knowledge or not.
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The hon. Member for Arouca South quoted a case of Carr Bryant, | think it
was, and referred to Justice Humphreys. | am surprised that she did not read what
the case stated. In the case of Carr Bryant, 1943, King’'s Bench at page 607, and
reading from page 612, Justice Humphreys stated:

“...in any case where, either by statute or by common law, some matter is
presumed against an accused person ‘unless the contrary is proved,’ the jury
should be directed that it is for them to decide whether the contrary is proved,
that the burden of proof required is less than that required at the hands of the
prosecution in proving the case beyond a reasonable doubt, and that the burden
may be discharged by evidence satisfying the jury of the probability of that
which the accused is called upon to establish.”

The common law rule is, where in a statute there is a common law offence;
there is a presumption that a person had knowledge, intention or possession.
Where that presumption exists, there is an onus on the accused, if he or she wants
to satisfy the court that he or she did not have that intention, to give an
explanation. However, bearing in mind that it is recognized that although it is a
shift in burden, it does not take away from the overall burden and responsibility of
the prosecution to prove the case beyond a reasonable doubt. That is why wherever
there is this shift in burden, as in this kind of case, or as in a receiving case—

Mr. Speaker, you have had a very distinguished practice at the Bar and you
would have had practice in the criminal law. You occupied offices in this country
in which you would have had cause to look at and be familiar with the law. Under
the existing law where a person is found in the possession of goods which have
been recently stolen, there is a presumption that the person has stolen those goods
or they would have been unlawfully obtained. However, that does not make him
guilty, he could adduce evidence before the magistrate, judge or the jury, as the
case may be, to show that is not correct. He had no knowldtigerruption]

Mr. Speaker, that is the law with respect to drugs. If it is that conduct is
unlawful and criminal—and just as it is the conduct in respect of drug trafficking
and possession of drugs for larceny and receiving—do not have the law amended.
Allow the dishonest persons to get away. Let persons continue writing bounced
cheques. Let the national community be affected.

It is very difficult when Members get up in Parliament and make statements
about which they do not have any supporting facts. As a matter of fact, the Judicial
Committee of the Privy Council, recently, in 1982, in several cases up to 1994
from Singapore, and | will just quote the names of the cases for the record: the
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case of Haw Tua Tua and the Public Prosecutor, 1982; Appeal cases, a photocopy
of the page number is 135, the case of Khoo Hi Chiang, and 1994 Law Reports of
the Commonwealth at page 695.

Mr. Speaker, in these cases the Parliament had to deal with the question of the
possession of drugs, and circumstances in which one would have particular
knowledge. In similar circumstances it was being argued that the mere fact that
one had to have a shifting burden, that the law was unconstitutional because one
was destroying the presumption of innocence and one was compeliaugzsed
person to give evidence.

The law was analyzed and it is law. The law recognizes that there would be
instances where there would be situations in the criminal law that one could have
this shifting of burden, because it does not state that the person is presumed to be
guilty and that the person is, automatically, guilty. There is still a responsibility on
the magistrate or the judge to determine whether the person is guilty beyond a
reasonable doubt and | would have thought that was trite law

7.20 p.m.

The famous case d®¥ilmington v. the Director of Public Prosecutierg/hich
every law student knows—talked about the burden never shifts. Lord Sankey in
that case, 1935 appeal cases at 481, recognizes that imtinaldaw there would
be a shift in burden. If we look at the law in Trinidad and Tobago, we see that in
several areas of the law, as a matter of fact under the Corruption Act of Trinidad
and Tobago there are presumptions that an action is corrupt in certain
circumstances, and there is an obligation if one wants that presumption or
inference not to be drawn and one believes that the court would not find that the
act was corrupt beyond a reasonable doubt, one can determine whether one wants
to give evidence or not, to satisfy the court.

| wish to give the assurance to the hon. Members of this House that the
Attorney General considered those issues, and if it is that the other side could
show in this debate that whereas, in these kinds of cases the person is in possession
or knows particularly about a cheque, there is a shift in burden, and there can be
presumption, if they can show that that is prohibited in law, it is not what any
civilized society committed to the principles of just and civil criminal law would
do, then obviously we would have had to consider it.

Mr. Speaker, if it is that the Opposition had real fears about this Bill, one
would have expected that in the clause about which they had fears, they would
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have, at least, drafted an amendment to reflect that they were unhappy with
intention or knowledge. | have not seen any amendment that has been circulated
dealing with that issue. As a matter of fact, if it is that for example, in clause 4,
they believe they wanted it to be stated clearly—I will read it again:

“When the drawer of a cheque has insufficient funds with the drawee to cover
it and any other outstanding cheques at the time of the utterance, the drawer or
representative drawer, as the case may be, is presumed to know of the
insufficiency.”

Now, the common law is that although there is that presumption, a magistrate has
to direct himself on whether he is satisfied by evidence that there is a contrary
intention on reasonable grounds, on a balance of probability, that cannot be
established. So, that is the common law principle.

Mr. Valley: Mr. Speaker, that is not the issue. The issue is that it has to go
before a magistrate which involves lawyer costs and time. All we are saying is that
if one were to leave the burden on the state, then one would not have that
problem. One should go after persons as the current law says, but one cannot set a
system where there would be innocent persons who have to spend time and money
to defend themselves to clear their name. That is all we are saying. If it is
fraudulent intent, then jail them. But let us ensure there is balance.

Hon. R. L. Maharaj: Mr. Speaker, it shows that the Member for Diego
Martin Central is totally ignorant of the provisions of this Bill. | have been
responding to what the Member for Laventille East/Morvant said. He is the only
person on that side who understands this Bill. The Member for Diego Martin
Central is getting up and saying this, and what he is, in effect, saying is that if an
offence is criminal, if it is fraud, do not put it in the courts at edlduse it involves
lawyers' fees and time.

Mr. Valley: Is that what | said?

Hon. R. L. Maharaj: | know why he is saying that. They do not want honesty
in dealing with these matters. They want it to continue as it is. They do not want
integrity. They want to promote dishonesty in commercial transactions. How could
one explain why an Opposition would oppose this in principle?

If I may continue to respond to the Member for Laventille East/Morvant, the
point he was making is that if the person has no intention, the ordinary principles
of the common law apply. If it is that the Member for Laventille East/Morvant
wants us to state the principles of the common law in this section, | would have no
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problem with that, because that is the law. If, for example, he had said after that
clause, “unless the court is satisfied by evidence that when the accused issued the
cheque he believed on reasonable grounds that it would be honoured if presented
for payment”. That is the principle of the common law. That is the existing law. |
just read it. | think they owe me an apology, because the law is that where in a
statute it says so, that is the common law. As a matter of fact, if he wants that and
he drafts it, | would have no problem with it. If he wants me to draft it, | would
draft it for him.

Mr. Speaker, | think that the Opposition is envious of the legislative record this
administration has. They do not want anything to pass. They want to hold it back.
Imagine they had that in their possession. From 1991—1995, no action.
Dishonesty continued. Now we are bringing it, and still they do not want any
action.

| think those were the two main points which have been raised in respect of
law. | did indicate that we looked at some of the matters which the Chamber of
Commerce and other people have raised. | do not accept that the banking
community is not in agreement with these measures, or that there are other
recommendations. It may be one or two banks, but the Chamber of Commerce
represents the banking community also, and they have studied the Bill. As a matter
of fact, a copy of this Bill has been sent to the Law Association and to lawyers.
Mr. Speaker, the Chamber of Commerce has given us these comments and we
have considered it. The amendments are circulated. In the amendment, we have
tried to address some of the matters which have been raised, and we will deal with
them at the committee stage.

Mr. Hinds: The Minister indicated that it had gone to the Law Association.
Could he inform us whether he got any feedback?

Hon. R. L. Maharaj: | got no response. The only thing | could presume is
that a responsible body like the Law Association is very happy with the Bill.

Mr. Hinds: The Attorney General is beginning to sound like a certain
chairman who said that since she got no explanation she assumed that all was well
with the recommendations.

Hon. R. L. Maharaj: Mr. Speaker, if | had to be interrupted, | would hope
that the Member would interrupt me on something very substantial. The Member
for Diego Martin Central tried to respond to what the Member for Oropouche
stated and, as | understood, the Member for Oropouche was saying that in the
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National Fisheries divestment, there was a situation where there were several
persons bidding and it was not sold to the company with the highest bid. Then we
had the hon. Member for Diego Martin Central talking about a liquidator, and he
called the name of the firm of the liquidator. Now, that was a consultant. That firm
had a man called Mr. Ainsley Mark, who was a Senator in the then government.

7.30 p.m.

It shows, really and truly, that all these allegations about companies having
consultants and not advertising them and presuming that corruption exists really do
not have any weight whatsoever. As a matter of fact, from 1991—1995, | have
looked at some of the actions of the previous administration, and it was common
for consultants to be appointed without being advertized, it was also common for
lawyers to be hired or, if | use that expression, 'retained’, without being advertised.
| do not want to go into the names of lawyers, but it shows how petty the other
side is.

As a matter of fact, whilst Mr. Russell Martineau was Attorney General, it is a
matter of fact, his wife, as a lawyer, was retained by the Government. Whilst Dr.
Rowley was in the Government his wife was retained as a lawyer in the
Government. Whilst th&NM was in office, Mr. Jacelon, aNM Member, was
retained by the government. | do not understand how petty people can be in
dealing with serious issues like this. The only conclusion | can come to, and it is a
presumption, is that here it is we have under the Standing Orders procedures for
dealing with a Government or a Minister if the Government or the Minister is
corrupt. If that is the case and the Opposition is serious about it, they file a motion,
put an allegation, produce evidence and get the answers, but where an opposition
does not do that, the only conclusion one can come to is that it is not serious, it
has no evidence and it is only trying to make wild and false allegations, wasting the
Parliament’s time.

| want to put it on record that this administration is not afraid of responding to
any allegations. As a matter of fact, we invite them to file motions against us, let us
deal with the motions, let them produce the evidence and we shall respond to
them. We want them to file motions against us. If they have allegations that we are
corrupt, bring the motions and we shall respond to them.

As a matter of fact, Cabinet recently took a decision that it is sonidted to
openness and transparency, which the Opposition, when in government, did not
want, that we are going to introduce in this Parliament a Bill in which every
Government ministry, every state agency, would be accountable to this Parliament,
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through a joint select committee representing all the Members of Parliament. We
have nothing to hide! This administration has nothing to hide! If it is that people
who occupy public office misuse or abuse the power and it is found that they have
done so, there is a remedy and there is action to be taken. But, we have to be very
careful when, by mere allegations, people who want to make contributions to
public life can be discouraged.

That is why, | would like to put on record also, that the allegation, expressed
or implied, that the honourable Prime Minister of this country was in any way
involved in any wrongdoing or any corruption, is totally untrue! It amounts to a
serious contempt of this Parliament in my opinion, a serious contempt! When
Members make these allegations, they must recognize that they should support
those allegations. Here it is that the Opposition had this Bill months ago, since last
year it was given to them, November 24, 1997. They do not even know when they
had the Billl They came last week with no draft amendments and they came to say,
that the Government is corrupt and there is misabuse of power.

| should indicate that this administration is so committed to dealing with the
promotion of integrity and the elimination of corruption that anticorruption laws
are being drafted for the consideration of Cabinet to bring the corruption laws in
line with modern day trends. It is significant that the last administration did nothing
about the corruption laws. We have out-dated corruption laws. So that, if the
system has been such that it is difficult to detect corruption, do not blame us,
blame thePNM who has been able to cause this situation to be such that the law is
inadequate.

Mr. Speaker, there is one other issue which | feel obliged to deal with. The
hon. Member for San Fernando East said in his contribution that we should talk
about the budget. Why bring allBike this? It has no priority. Talk about the
budgetary measures. He said no priority, misuse and abuse of power. When the
budget was presented—which the Opposition did not respond to at all—the
Minister of Finance said that after 35 years of political independence, the people of
Trinidad and Tobago are only now getting ready for the take-off of true economic
independence. When we became an independent nation in 1962, Trinidad and
Tobago was the most prosperous West Indian state with a per capita income of
1200 West Indian dollars. Barbados, Guyana, Leeward and Windward Islands
were far behind Trinidad and Tobago with a per capita income of about one-third
of ours. When we fastforward to the late nineties, we measure our per capita
income to US 3.740. We find that Barbados is ahead of us at US $6,530 per
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capita. Antigua and Barbuda are ahead of us by $6,970, andl&mgahead of us
by $6,469. Montserrat, before the current problems, enjoyed income ahead of us.

Mr. Speaker, how is it that we have not been able to achieve all that? You
know why? Because some of the things that the country was asking for: improve
the corruption laws, improve accountifyy deal with people who have misused
public office. On record in this Parliament, we, when in Opposition, asked the then
government to introduce a committee system so that corruption can be eradicated,
misuse and abuse of power in state corporations could be dealt with, divestment
processes would be open and transparent. The then government opposed that, they
said they were not prepared to do that. Mr. Speaker, what can be the inference?
What can be the presumptiofiffterruption] Here it is again, just misleading the
population on matters which they should not mislead the population.

7.40 p.m.

This Bill does not in any way create any presumption to lock up any innocent
person. As a matter of fact, the Bill, on the contrary, provides that only guilty,
dishonest people and those who do not, within 10 days, show that they intended to
pay moneys when they wrote cheques are the people who would be dealt with.
People who are honest, have made mistakes and intend to pay would be covered
by the Bill because they are given a 10-day grace in order to pay. They would be
notified and ordered to pay.

If the Opposition thinks that we could help their friends by not passing this Bill,
they have made a mistake! If they think that we can help their friends in order to
support fraud in the country, we are not prepared to do that.

Mr. Speaker, | beg to move.
PROCEDURAL MOTION

The Attorney General (Hon. Ramesh Lawrence Maharaj) Mr. Speaker,
before I move the Motion in respect of the Bill, | beg to move that this House
continue to sit until the completion of the business that we indicated would be
completed on the Order Paper.

Question put and agreed to.
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Question put and agreed to.
Bill accordingly read a second time.
Bill committed to a committee of the whole House.
House in committee.

Mr. Chairman : Before us hon. Members would be two lists of amendments
that have been tabled. | take it that everybody has them.

Clause 1 ordered to stand part of the Bill.
Clause 2
Question proposedrhat clause 2 be amended as circulated.

Mr. Maharaj : Mr. Chairman, | beg to move that clause 2 be amended as
circulated. Add subclause (5) as follows:

"(5) The provisions of this Act, apply also to a post-dated cheque at the date
of its dishonour".

Can | move that clause 2 as amended and circulated be approved? | did explain
it on the floor of the House in which | stated that it would apply also to a
postdated cheque at the date of its dishonour and that the provision of the Act
would apply.

Mr. Sinanan: Mr. Chairman, before we move on, we had moved an
amendment in the definition "drawer” to have the word "purportedly” deleted.
"Purportedly” here implies fraud. If, for example, somebody were to steal a cheque
and write the name of the payer, it implies fraud.

In other words, if | were to steal a cheque belonging to Mr. Valley and forge
his signature, this suggests that | am the drawer of the cheque. Our amendment is
to delete the word "purportedly”.

Mr. Maharaj : Mr. Chairman, with the greatest respect for the hon. Member
for San Fernando West, "purportedly” really does not mean what he says. If one's
signature is on a cheque as acting on behalf of the person, therefore, the person
who has written that cheque would, in effect, be the drawer, because a person can
act on his own behalf or get someone to act for him. If we do not do it this way it
would mean that people who want to issue bounced cheques could get other
people to sign them.
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Mr. Sinanan: What if somebody were to steal a cheque and forge a signature?

Mr. Maharaj : Well the law of forgery would deal with that and the person
would have a defence that it is not his signature, the cheque was stolen. If we do
not put it this way it would mean that a device can be used for bounced cheques to
be issued by persons who are agents but can be protected.

Mr. Valley : Mr. Chairman, | do not want to get involved because the Attorney
General sometimes misrepresents what one says. Simildntierr{iptior] but he
did in his contribution.

Mr. Sinanan: Before we go on, the Attorney General is saying that somebody
has an authority, like a mandate, two signatories on a cheque, so if you say "or a
person acting on his behalf' it implies the same thing. Purportedly connotes
something else.

Mr. Chairman : Gentlemen, Members, | did put the question that clause 2 be
amended as circulated. The argument could take place after.

Question, on amendment, [Hon. R. L. Maharaj] put and agreed to.

Mr. Sinanan: Mr. Chairman, to answer the Attorney General, it says "whether
the signature be that of himself or a person acting on his behalf'. This answers the
Attorney General's question. The word "purportedly” can safely be deleted from
here. It adds nothing to it.

Mr. Maharaj : Mr. Chairman, if you put it that way you will have to prove
that the person was genuinely acting on his behalf and the person who is charged
under this Bill would have to say that he was not acting on his behalf. Therefore,
you have to say "purportedly acting on his behalf* so that we do not have to prove
the extra ingredient that he was actually acting on his behalf.

Mr. Valley: If somebody steals my cheque book and starts writing cheques, |
am liable?

Mr. Maharaj : Why is this so difficult to understand? This has to do with
stealing a cheque book and writing it. If it is that somebody stole your cheque
book and wrote a cheque, then you would be able to tell the police that is not your
signature and show it.

Mr. Valley: That is why we should take out "purportedly" because if
somebody signs my name without my approval, then that is fraud and that is what
the guy should be charged with. Do not get me involved in it. That is what | am saying.
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Mr. Maharaj : Mr. Chairman, | cannot explain it any more.

Mr. Chairman : We actually have two sets of amendments before us as moved
by the Attorney General; that clause 2 be amended by inserting the following
subclause (5) and that has been approved. We have before us now the amendment
to clause 2(1) which is filed by the Member for Arouca South, that we delete the
word "purportedly”.

7.50 p.m.

Mr. Maharaj : Mr. Chairman, on second thought, | spoke to the Chief
Parliamentary Counsel and | valktcept the amendment but what wié do is put,
“Whether the signature be that of himself or of a person acting on his behalf. We
will delete purportedly. The Chief Parliamentary Counsel indicated that it is better
to delete it[Interruption]

Question put and agreed to.

Clause 2, as amended, ordered to stand part of the Bill.
Clause 3.

Question proposed;hat clause 3 stand part of the BiIll.

Mrs. C. Robinson-Regis:Mr. Chairman, | beg to propose an amendment to
clause 3 by the addition of the following clause (3):

“Where a certificate under oath of an authorised representative of the drawee
declaring the dishonour of the cheque is proven to be a false representation
then the authorised representative of the drawee shall be guilty of an offence.”

Mr. Chairman: Nothing is tabled. Clause 2 first. Yes, apparently there is
something that is tabled. It is the third on the list of the amendments suggesting
that there be a new clause 3(3).

Mr. Imbert: Mr. Chairman, | noted that in one of the Attorney General's
amendments to clause 5 he has done something which covers this. We can
withdraw this | willaccept what you have done.

Amendment withdrawn.

Mr. Valley: Mr. Chairman, | am coming back to the concept of fraudulent
intent and and | wonder whether, in clause 3, we should include that concept. | do
not know whether it is either 3 or perhaps in 4, but | think the whole purpose of
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this Bill is to deal with the persons who, byudulent intent, may end up issuing
dishonoured cheques. | understand what the Attorney General is saying. He is
saying that the person has 10 days to make good. What | am saying is that in
certain circumstances 10 days may not be sufficient. | will give an example. The
issue is even though the person may eventually clear his name, | am saying that he
is still using time as well as lawyer's fees and so forth. I think that is a burden that
is being unfairly placed on the individual. Here we suggested 30 days.

Mr. Imbert: But that is later.
Mr. Valley: In 30 days there might be some situation.

Mr. Imbert: | ask the Attorney General if he looks at clause (3)(1) could we
introduce the concept of fraud into there? Is that possible? Should the person
knowingly or fraudulently obtain property or services by use of a dishonoured
cheque. Is that possible?

Mr. Maharaj: What clause are we really dealing with?
Mr. Imbert: Clause 3, and | am on subclause (1).

Mr. Chairman: The amendment was with respect to 3(3). That is withdrawn.
We are still on clause 3 so the Member for Diego Martin West is now making a
suggestion with respect to 3(1).

Mr. Imbert: What | am asking is, can we introduce the concept of fraudulent
intent into 3(1)?

Mr. Maharaj: Mr. Chairman, the concept of fraudulent intent is in the Bill
because it in effect says fraud is really reckless conduct that leads people to act to
their disadvantage in criminal law and, therefore, if one writes a cheque and does
not have an account or funds in the account, those are the things that in effect are
reckless conduct. | think what you are talking about really is the point that the
Member for Laventille East made that where it comes to show, if you want to put
the principles of the common law in the Bill, that is to say, “unless the court is
satisfied by evidence”; we can deal with that in clause 4.

Mr. Valley: | do not want it to reach the court. | want to avoid lawyers’ fees
and so forth.

Mr. Imbert: That was not the point | was making. | am suggesting that |
accept that if the person is innocent there are provisions inilthieaB will protect
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him; that is not my point. The point the Member for Diego Martin Central is
making is the shift in the presumption of guilt and the person is now presumed to
be guilty and has to prove his innocence.

Mr. Maharaj: Mr. Chairman, | went through that on the floor of the House
and | said that the presumption does not mean that the person is guilty. The
presumption means that, in effect, the person—I went through all that. “And 3(2)
defines that person obtains property or services by use ... when"—and | gave the
circumstances: fraud, knowingly and things like that. The principles of fraud are
included in the Bill.

Mr. Imbert: That is not the issue. | am not saying it makes the person guilty;
it is the creation of the presumption of guilt that you are introducing. The person is
presumed to be guilty.

Mr. Maharaj: Clause 3 is not dealing with that; clause 4 deals with that.
Mr. Imbert: | know, but we thought we could deal with that in clause 3.
Mr. Maharaj: No, | cannot deal with it in clause 3.

Mr. Imbert: If you want to deal with it in clause 4, no problem.

Mr. Valley: All I am saying is why put the guy through this thing? Why does
he have to go to court? Could we put a filter such that only the crooks will really
have to go to court? How do we do it? | am not a lawyer so | do not know.

Mr. Maharaj: Mr. Chairman,| really do not think the Member for Diego
Martin Central read this Bill and understood it. There is a filter in respect of clause
7 which deals with the fact that no prosecution will be laid until after 10 days and
during that 10 days the person will be able—If it is that these lawyers’ fees are
being used to promote dishonest conduct we cannot agree with that. We have
fundamental differences on that.

Mr. Imbert: While we are on that issue, if we can address it through that
mechanism we will recommend a longer period. When we come to that we will
deal with it but may | say that clause was analyzed throughout and we have got the
views of the business community. The departments and the Ministry of Industry
considered it and it was felt that was the period otherwise it is going to frustrate
the business community. It could mean that people will take a long time to get
their money.
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Mr. Imbert: Let us deal with that when we come to it. There is a different
argument that we have.

Mr. Sinanan: | would like to get clarification on 3(2). If | may read it:

“(2) A person obtains property or services by use of a dishonoured cheque
when -

(i) he believes that at the time of utterance payment may be...”

Why the word “may be”? “May be” creates some sort of doubt. Why not “will be
refused” or “shall be refused”? Why “may be"?

Mr. Maharaj: | have no problem with that, sometimes may means shall. Do
you want “shall’?

Mr. Sinanan: Yes.
Mr. Maharaj: Okay.
8.00 p.m.

Mr. Chairman: Hon. Members, the amendment to clause 3 is that in
subclause 3(2)(a)(ii), the word “may” after “payment” is changed to “shall”.

Question put and agreed to.

Clause 3, as amended, ordered to stand part of the Bill.
Clause 4

Question proposed;hat clause 4 stand part of the Bill.

Mr. Chairman: We have a suggested amendment filed by the Attorney
General. There is also an amendment suggested by the Member for Arouca South
to clause 4(2)(b). Could we deal with subclause (2) first, the Attorney General's
amendment.

Mr. Maharaj: Mr. Chairman, | move the amendment as circulated:

In subclause (2)—

() insert the word "and" after the word "cheques;" at the end of paragraph (a);
(i) delete paragraph (b);

(i) renumber paragraph (c) as paragraph (b);

(iv) insert the following at the end of subclause (3)—
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"only if such notice or protest had been issued by the drawee to the
drawer of the cheque."

Mr. Chairman, in order to accommodate some of the views of the Opposition,
| state that we have no problem and maybe that may assist the Member for Diego
Martin Central, he might feel happier. Remember, Mr. Chairman, | had indicated
that at clause 4, the point was being made that if there is evidence to show
otherwise, that there was no intention—I am prepared, but | do not have it typed
out. If I could just read it.

Mr. Chairman: Yes.
Mr. Maharaj: | shall read it.

"When the drawer of a cheque of insufficient funds with the drawee to cover it
and any other outstanding cheques at the time of the utterance, the drawer or
representative drawer, as the case may be, is presumed to know of the
insufficiency...”

And to be inserted after that:

"...unless the Court is satisfied by evidence that wheratbased issued the
cheque he believed on reasonable grounds, that it would be honoured if
presented for payment.”

Mr. Imbert: Mr. Chairman, with respect, we are not worried about when the
person is before the court; it is before that point, when he is arrested or charged,
that is where the presumption is, if there is a problem of presumption appearing.
Why must someone be charged with an offence, based on a presumption of guilt,
rather than on a presumption of innocence? That is the issue. Why are you
presuming him guilty? That is the issue.

Mr. Maharaj: Mr. Chairman, | would try one last time to explain this. The
cumulative effect of the Bill, especially when one looks at clause 7, says that no
prosecution would be laid. Even if somebody writes a cheque, unless it can be
shown it is not connected to the payment of the cheque, but there are other false
representations, that if the person writes the cheque but within seven days,
arrangements are made for the payment of this money, no prosecution can be
instituted against him. So it gives the person, in any event, even to some extent, it
can give a dishonest person, 10 days to become honest and pay the cheque. So that
there is the safeguard.
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As a matter of fact, may | say that all countries which have dealt with this
matter have decided to put some kind of safeguard, because they recognize that
people may write cheques and honestly think that they have the money and even
though there is the common law principle that they would still want an additional
safeguard, and that is why we have put the 10 days. As a matter of fact, initially it
was thought to be less than 10 days and we have decided to put the 10 days.

Mr. Valley: But you see, Mr. Attorney General, let me just try once more.
Fine, when he gets to the court, he can show evidence. But, can he not show the
same evidence to avoid prosecution? For example, if he can show that when he
wrote the cheque, he had every belief that at the time—

Mrs. Persad-BissessarHe is not being prosecuted.
Mr. Valley: But he is talking about when he gets to court. | am saying—
Mr. Maharaj: No, Mr. Chairman.

Mr. Valley: If he pays within 10 days. | am not talking about that. | am
thinking about a situation where the guy was really expecting someone to make
payment to him on January 30 and, based on that, he wrote a cheque on the
account. The cheque is dishonoured because the money did not come in; he still
has not received the money within 10 days, but he can say: "Listen, | had every
reason to believe that on January 30, my account would have been funded.” | am
asking in such a situation, why should that guy have to go to court to prove that?
Why can he not show that to the Director of Public Prosecutions or whoever it is
and say, "Listen, this is the evidence | have. Why should | be prosecuted"?

Mr. Maharaj: Again, Mr. Chairman, | am sorry to say this, it shows that the
Member for Diego Martin Central has not really read the Bill. If he reads clause 7
and the amendment, it shows that a person can make arrangements with the
drawee or the payee to satisfy the amount represented by the cheque. So that,
therefore, before the person is charged, if the police is convinced that there was no
intention and these arrangements are being made, then the police prosecution
would not be a proper prosecution and one has to have confidence that the office
holder of the Director of Public Prosecutions would have to ensure that—

Mr. Sinanan: If | may help here. It may not be that way. When the cheque is
dishonoured, it must be reported to the police by somebody, so there is a time lag
in clause 7 that creates discussion between the drawer and the payee. | think that is
what it is.
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Mrs. Persad-BissessarYes. So that if within that 10 days, it can be sorted
out—

Mr. Sinanan: That is right. And if it cannot be sorted out, then it is reported. |
think that is the answer.

Mr. Maharaj: As a matter of fact, too, in practice, one knows that even when
one reports it, it takes some time, so that although you put 10 days, a person will
probably get more than 10 days. But we have to understand, too, that there must
be a balance struck with this, because if you put—

Mr. Valley: | just wanted to be sure.
Mrs. Persad-Bissessarl wonder if you have a client who writes bad cheques.
Mr. Maharaj: You probably have a client who writes bad cheques.

Mr. Valley: | do not have any client who writes bounced cheques, but | know
small businessmen who could find themselves in trouble with this.

Mr. Imbert: Mr. Chairman, if | may say to the Attorney General; what my
colleague from Diego Martin Central is saying is, suppose through no fault of the
person who uttered the dishonoured cheque, he cannot address the matter within
10 days, what happens then? If he was promised payment that does not arrive
within 10 days, what happens then?

Mr. Maharaj: But you can make arrangements with the drawee. If the drawee
is happy with the arrangement—

Mr. Imbert: Suppose they are not.

Mr. Maharaj: Well, the police have to act. You have to presume that the
police would not act. Everything cannot be put in legislation. If you put 20 days,
there could still be that kind of situation. But if the police acts without proper
basis, it would amount to a malicious prosecution.

Mrs. Persad-Bissessarlt is similar to when a thief breaks into your house
and you make a report to the police. That one has absolutely no time frame—they
can be arrested instantly—but there must be a period of investigation. You are not
going to prosecute instantly the 10 days expire.

Mr. Imbert: Let us just deal with it in clause 7.

Mr. Chairman: Is the Attorney General still pceeding with the amendment
to 4(1) which he read out?



880
Negotiable Instruments Bill Friday, January 23, 1998

Mr. Maharaj: Well, Mr. Chairman, no. It is the common law principle.
Question, on circulated amendment, put.

Mr. Imbert: You are deleting 4(2)(b), so therefore the proposed amendment
here to change 30 to 60 falls by the wayside.

Mr. Maharaj: Yes.
Mr. Imbert: Okay. So that we can withdraw that.
Mr. Maharaj: | thought you would have done that.
Mr. Imbert: No problem.
Question agreed to.
Clause 4, as amended, ordered to stand part of the Bill
8.10 p.m.
Clause 5.
Question proposed;hat clause 5 stand part of the BiIll.

Mr. Maharaj: Mr. Chairman, | have an amendment to clause 5 which reads as
follows:

“A. Insert the word (1) immediately before the word ‘A’.
B. Insert the following subclause:

‘(2) Where the drawee recklessly issues a notice, protest, or
certificate under subsection (3) of section 4, he shall be liable on
summary conviction to a penalty of ten thousand dollars’.”

Question put and agreed to.
Clause 5, as amended, ordered to stand part of the Bill.

Clause 6
Question proposed;hat clause 6 stand part of the BiIll.

Mr. Maharaj: Mr. Chairman, | propose an amendment to clause 6 which
reads as follows:

“In subclause (1)(a), substitute for the words ‘order the restoration of the
property which has been’ the words ‘order the restitution of the property
which may have been.”
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Question put and agreed to.

Clause 6, as amended, ordered to stand part of the Bill.
Clause 7

Question proposed;hat clause 7 stand part of the BiIll.

Mr. Maharaj: Mr. Chairman, | propose an amendment to clause 7 which
reads as follows:

“Substitute the following for subclause (1):

‘(1) Where a person obtains property or services by uttering or
passing a cheque and the uttering or passing is accompanied only by the
false representation that there are sufficient funds to his credit with the
drawee to cover the cheque, he shall not be liable to be prosecuted if -

(a) he pays to the payee in cash the amount of the cheque; or

(b) he makes arrangements with the drawee or payee to satisfy the
amount represented by the cheque,

within a period of ten days after he receives notice or protest of the
dishonour from the drawee, and no prosecution under this Act shall be
commenced until the expiration of that period.”

Mr. Valley: Mr. Chairman, | want to look at clause 7(2) first. You see,
reading this, | think clause 7(2) is satisfactory, but then, looking at clause 7(2)(a),
it is in conflict with clause 4, because 7(2)(a) talks about the person knowing
where “he did not have sufficient funds in his account and was incapable of funding
the account within ten days from the date of the utterance”, and so forth. Okay,
fine. But you see in clause 4, as long as there are insufficient funds in the account,
he is presumed to know. So that it seems to me that clause 7(1) will never be
triggered. Clause 7(2)(a) would be triggered. He is presumed to know under
clause 4, so that it means that he can be prosecuted immediately.

Mr. Maharaj: Mr. Chairman, just as in principles of receiving, he is presumed
to know and the principles of possession of drugs in certain circumstances he is
presumed to know that before any prosecution, the police conduct an
investigation. The police take statements. These statements are considered and one
has to presume that the principles of the law would be followed by the police.

If it is that the investigations reveal that the person did not know, in
accordance with the common law principles which | had offered to do and you all



882

Negotiable Instruments Bill Friday, January 23, 1998
[HON. R. L. MAHARAJ]

said you did not want it—that is to say, unless the person can satisfy that he had
the intention—if the investigations reveal that, then no prosecution would be laid.
If a prosecution is laid, then you cannot help the situation. That is the system. It
goes to court and the person would be able to advance that and the court would
have to decide. But we cannot have a system which would prevent any matter
going to court, in which the police believe an offence has been committed.

Mr. Valley: If | accept that explanation, Mr. Chairman, well then, why do we
not leave clause 7(2)? What then is the purpose of clause 7(1)? Because it seems
to me that clause 7(2) takes into consideration the fraudulent intent, and so forth.

Mr. Maharaj: No. There may be cases where the false representation is not
associated with insufficient funds. There may be other instances of fraud, making
representations in a transaction of other matters amounting to fraud not related to
insufficient funds.

Mr. Valley: No. But he knew at the time of uttering the cheque. In other
words, he knew that he would not have had it and within some period, 10 days, or
what have you, he would have had it. That is fraud.

Mr. Maharaj: Mr. Chairman, in clause 7(1) there may be representations
made, for example, the passing of property; transactions in relation to property, it
might be unconnected directly with the sufficiency of funding. There may be other
false representations which amount to a criminal offence. So this immunity, if | use
that word, would not cover those situations, it would cover situations as follows:

“Where a person obtains property or services by uttering or passing a
cheque and the uttering or passing is not accompanied by any false
representations other than a false representation that there are sufficient funds
to his credit with the drawee to cover the cheque, he may not be prosecuted
under this Act if he makes satisfactory arrangements with a bank to honour the
cheque within ten days of the dishonour...”

Mr. Chairman, one notices that we put in within a period of 10 days after he
received notice or protest of the dishonour.

Mr. Imbert: Mr. Chairman, | saw that it is 10 days after notice and that is an
improvement, but | still feel that the 10 days may be a bit too short.

Mr. Maharaj: Mr. Chairman, | regret that | cannot change that, because that
period of time has been studied and there was consultation, and based on the fact
that the Ministry of Industry and Commerce—they had all players and this is a
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policy period, | cannot at this time change that. | undertake that | would still give
consideration to the matter, and if for some reason it can be changed, then when it
goes to the Senate it would be considered.

Mr. Imbert: You see, practically, we are of the view that 10 days is just too
short.

Mr. Maharaj: It is 10 days from the notice.

Mr. Imbert: Accepted. But we are talking about the instance where, as my
colleague indicated, some people did not intend to deceive. They believe they
would receive funds; they do not receive the funds; their cheques bounce and they
cannot address the matter within 10 days because the other party who has to send
funds to them, cannot do so within the 10-day period.

Mr. Maharaj: But, you know, we have to look at this in two ways, because if
a person has written a cheque and he is receiving funds, then he is obligated,
because he wrote a cheque in order to tender it for payment of services. Here it is
that the law is saying that we are giving you an extra 10 days from notice. If the
person is getting money and the drawee is not prepared to accept the arrangement,
then he could go and get his money on a collateral and pay the money.

You cannot have a system where you are going to allow people to write
cheques and after they get an opportunity for the cheque to be cleared, they then
get 10 days after notice and still they cannot pay. That is why, if you make
arrangements in order to pay the money, you would be able to—

Mr. Imbert: | accept that. But we just feel that the 10 days is too short. We
understand the principle, but we feel that 10 days is too short. That is all.

Mr. Maharaj: Mr. Chairman, | think | have to go with the 10 days but | am
giving the undertaking that | would look at it and when it reaches the Senate, the
Opposition in the Senate would raise it and | would, in effect, consider it.

Question put and agreed to.

Clause 7, as amended, ordered to stand part of the Bill.
Question put and agreed tohat the Bill be reported to the House.
House resumed.

Bill reported, with amendments; read the third time and passed.
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8.20 p.m.
ADJOURNMENT

The Attorney General (Hon. Ramesh Lawrence Maharaj)1 did say on the
last occasion that we were going to do two othiis day. | noticed that all the
Opposition Members have packed up. | know that the other side would also like to
go to campaign. | beg to move that this House do stand adjourned to Friday,
February 6, 1998 at 1.30 p.m.

Mr. Speaker, may | say that on that date we shall debate a Bill entitled “An Act
to secure certain squatters from ejectment from State Land; to facilitate the
acquisition of leasehold titles by both squatters and tenants in designated areas and
to provide for the establishment of the land settlement areas.”

Mr. Valley: By agreement, Private Members’ Day would be the following
Friday, February 13, 1998. Is that right?

Mr. R. L. Maharaj : There was no Private Members’ Day to date, through no
fault of the Government but, | did indicate to the hon. Member for Diego Martin
Central that, having regard to the undertaking that | gave, that we will debate
“Motion” under “Committee Business” the next Friday.

Mr. Valley: Remember we said that we would do the motion filed by Dr.
Rowley?

Mr. R. L. Maharaj: Yes, that is correct. We will do Private Members Motion
on February 13, which means that the Member would utilize that day as Private
Members’ Day. There was nothing on the Order Paper but | was prepared to
accommodate the Member in light of the fact that he did not have any Private
Members’ Day to bring forward Private Members’ Day to February 13, 1998.

Question put and agreed to.
House adjourned accordingly.
Adjourned at 8.24 p.m.



