THE DEFAMATION BILL, 2001

EXPLANATORY NOTE

(These notes form no part of the Bill but are
intended only to indicate its general purport)

The object of the Bill is to repeal the Libel and Defamation Act, Chap. 11:16 which contains the
law relating to defamation and to replace it with a new Defamation Act which seeks to strike a balance
between two competing interests namely, the protection of reputation, and the freedom of speech. The
present law is out of date and has failed to keep pace with technology as well as the contemporary needs of

our society to be informed.

The Bill seeks to abolish the existing distinction between libel and slander and to incorporate reform
of the law in this area into a single action of defamation. Additionally, the Bill proposes other new and
innovative changes to the law of defamation. It introduces certain new defences to an action in defamation.
These include the defence of truth which replaces the present defence of justification, the new statutory
defence of comment which requires the defendant to prove only the substantial truth of the factual basis for
his comment. A court of summary jurisdiction is also given the power to hear and determine matters in
relation to untrue statements which are not defamatory of the person and to order the defendant to insert a
correction or apology in a daily newspaper. The defence of triviality is also included to discourage the

bringing of frivolous actions.

An offer to make amends and the statutory remedy of correction orders in addition to or in lieu of
damages are aso proposed in this Bill. This remedy aims at restoring the plaintiff’s reputation instead of

providing only for compensation for injury to reputation.



This Bill addresses the issue of defamation of deceased persons, and the survival of actions on the
death of either party to proceedings. The common law principle that a cause of action in defamation dies
with the plaintiff would no longer apply. The Bill provides that a cause of action would survive against the
estate of the actual or potential defendant in action. Additionally, the Bill addresses the issue of the death

of aplaintiff where he is defamed and then dies and also where the defamation occurs after his death.

The introduction of the single publication rule is also proposed. Under this rule a single integrated

publication or one broadcast is treated as a unit giving rise to a single cause of action.

The Schedule to the Bill provides alist of statements having qualified privilege without explanation

or contradiction, and those that are privileged but subject to explanation or contradiction.

Clause 1 of the Bill would provide the short title.

Clause 2 of the Bill would provide the interpretation section and is self-explanatory.

Clause 3 provides for the abolition of an action for libel and slander and for the action to be brought

in defamation.

Clause 4 would provide that where a person makes a statement which he knows to be untrue about
another person but which is not defamatory, a Court of summary jurisdiction shall have the power to order
that a correction and apology be inserted in a daily newspaper. Where a person fails to comply with an
Order of the Court, he commits an offence and is liable on summary conviction to a fine of five thousand

dollars.

Clause 5 would provide for separate causes of action where a plaintiff relies both on the natural and

ordinary meaning of words and on alegal innuendo.



Clause 6 would deal with actions for malicious falsehood, slander of title or slander of goods and
relieves the plaintiff of the necessity to prove specia damage where pecuniary damage is likely to be

incurred by him.

Clause 7 would seek to provide for the defence of triviality. The purpose of this defence is to

discourage the bringing of frivolous actions which would result in awaste of the court’s time.

Clause 8 provides for a defence of truth. This defence would replace the present defence of

justification and would provide that truth would be a complete defence to an action in defamation.

Clause 9 would provide for the defence of comment in an action for defamation. The defence of
fair comment has long been recognized at common law as an essential component of freedom of speech.
However the word fair is used only as a term of art and does not mean reasonable, and so is removed. In
order for the defence to succeed, or for the comment to be fair, the facts on which the comment is based

must be true or privileged, the comment must be honest and must not be malicious.

Clause 10 would provide that a publisher may escape liability for defamation if he publishes a

statement of explanation.

Clause 11 would deal with reports of court proceedings which in certain circumstances shall be

protected by absolute privilege.

Clause 12 relates to proceedings in Parliament and would provide for the protection of live
broadcasts or transmissions of these proceedings by absolute privilege. The clause aso lists other reports,

papers or notes which are protected by qualified privilege.

Clause 13 makes reference to the Schedule which provides a list of statements having qualified
privilege without explanation or contradiction and also statements which are privileged subject to

explanation or contradiction.



Clause 14 would provide that the defence of qualified privilege will be defeated where the
defendant was actuated by malice.

Clause 15 would provide that a plaintiff is not entitled to rely on an allegation of malice where he

has failed to serve particulars of such malice.

Clause 16 would seek to give trandations the protection of qualified privilege where the tranglator
makes a trand ation in accordance with the sense and substance of the original.

Clause 17 would list the categories of persons who have primary responsibility for publication. It
would therefore provide protection for persons not primarily responsible for the publication of defamatory
matter. This clause also affords protection to broadcasters of phone-in-programmes where contributors

make statements which may be defamatory.

Clause 18 would introduce the new defence of an offer to make amends and outlines the obligations

of a person who makes such an offer.

Clause 19 would provide for the effects of accepting an offer of amends and outlines the procedures

governing the making of these offers.

Clause 20 deals with the effect of failure to accept an offer to make amends.

Clause 21 would prevent a plaintiff from taking or continuing further proceedings against the
defendant in an action for defamation which has been concluded by way of judgment, decree, final order,
settlement, discontinue or abandonment. This provision also introduces the single publication rule. Under
this rule, a single integrated publication such as one edition of a newspaper or one broadcast is treated as a

unit giving rise to only one cause of action.



Clause 22 would give statutory effect to the common law defence of innocent dissemination, and
will widen the ambit of the defence, but will require that certain conditions must apply for the defendant to
succeed.

Clause 23 would seek to provide protection for authors and publishers of books in actions for
defamation in respect of matter published in books where a request has been made by the plaintiff for
withdrawal or corrections and the plaintiff failsin his action.

Clause 24 provides that an action for defamation by corporations and other specified bodies would
fail unless special damage is proved or the matter published was likely to cause that corporation or body

pecuniary damage.

Clause 25 would provide for the grant of correction orders in addition to or in lieu of damages. A
correction order would serve the purpose of restoring the plaintiff’s reputation and would provide
additional relief to the plaintiff.

Clause 26 outlines the particulars on which a defendant may supply in mitigation of damages.

Clause 27 would address the question of the effect of death on actions in defamation. It would
provide for the survival of actions against the estate of the defendant and would also provide that where the

plaintiff dies prior to judgment, the personal representative would be entitled to continue the action.

Clause 28 would provide that the relatives of a deceased person would be able to obtain a
correction order where a person publishes matter in relation to the deceased, which, if the deceased had not
been dead, would have constituted defamation.

Clause 29 would provide that once an action for defamation has been either struck out or dismissed
no further writ in respect of the same cause of action is to be issued without the leave of the Court.



vi

Clause 30 addresses the subject of the consolidation of severa actions for defamation. It would
provide that where there is consolidation, the judge must assess in one sum the total award of the damages
to the plaintiff and he must apportion the sum so awarded between and against the defendants. Similar
ruleswill apply in respect of actions for malicious falsehood, slander of title and slander of goods.

Clause 31 deals with agreements for indemnity and stipulates that such agreements would be
unenforceable where the person who publishes the defamatory matter knew that it was defamatory and had
no reason to believe that there was a good defence in an action for defamation.

Clause 32 would place a limitation on privilege in respect of defamatory statements published at
elections.

Clause 33 would provide that malicious publication of defamatory material shall be an offence and
would also provide that such criminal liability shall extend specificaly to matters published by means of
broadcasting or in permanent form.

Clause 34 would provide for the repeal of the Libel and Defamation Act and the saving of any
enactment, rule of law or practice which immediately before the commencement of this act applied to

actionsfor libel and slander.

Clause 35 would provide for the Rules Committee of the Supreme Court to make rules of Court to
give effect to this Act.
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Enactment

Short title and
commencement

Interpretation

Act No. 40 of 1991

Chap. 20:01

A BILL

AN ACT to revise the law relating to defamation, to repeal the
Libel and Defamation Act, Chap. 11:16 and for
other related matters

ENACTED by the Parliament of Trinidad and Tobago as follows:

1.(1) ThisAct may be cited as the Defamation Act, 2001.

(2) This Act comesinto operation on such date as the President may

appoint by Proclamation.

2. Inthis Act —

“broadcasting” means —

(@

(b)

broadcasting by means of wireless telegraphy
from a broadcasting station, within Trinidad
and Tobago, licensed under the telecommuni-
cations Authority Act and providing services
for general reception; and

transmission by telegraphy or by means of a
loudspeaking or amplifier system,;

“broadcast programme’ means a programme broadcast as
aforesaid and includes all matter broadcast;

“court” means the High Court;

“matter” means —

(@
(b)

words; or

images or sound or a combination of both
generated, transmitted or accessed by any
means whereby infrastructures for providing
information are internationally linked whether
or not through the use of computer or
telephony;

“newspaper” has the meaning assigned to it in section 2 of the
Newspapers Act;



Action for
defamation

Untrue statements

Separate causes
of action

Action for
malicious
falsehood
and other
actions

“publication” means communication by the defendant or his
servant or agent, in any manner and whether or not in
permanent form, to at least one person other than the
plaintiff; and “published” shall be construed
accordingly;

“words’ include pictures, tapes and other records, visual
images, gestures and other methods of signifying
meaning.

3.(1) From the commencement of this Act, an action for libel or an action
for dlander shall not be maintainable by a plaintiff in a court and the action brought
shall be for defamation.

(2) An action for defamation shall arise where a person publishes matter
by means of which, in whole or in part, that person makes an imputation defamatory
of another person, whether by innuendo or otherwise.

(3 Subject to sections 25(1) and 28(4), in an action for defamation it shall
not be necessary for the plaintiff to prove special damage.

4.(1) Where a person makes a statement which is untrue about another
person, but which is not defamatory of that person, a court of summary jurisdiction
shall have the power to hear and determine whether the statement complained of is
untrue.

(2) Where the court makes a determination under subsection (1) that the
statement is untrue, the court may order the defendant to insert a retraction,
correction and apology in a daily newspaper.

(3) Where a person fails to comply with an Order of the Court made
under subsection (2), that person commits an offence and is liable on summary
conviction to afine of five thousand dollars.

5. A plaintiff isentitled to bring two separate actions in defamation based
on a single publication where both the natural and ordinary meaning of the words
and alegal innuendo arising from them raise two different defamatory imputations.

6.  Where, in an action for malicious falsehood, slander of title or slander
of goods, the publication of matter in respect of which the action is brought is likely
to cause pecuniary damage, it shall not be necessary for the plaintiff to prove specia
damage.



Defence of
triviality

Defence of
truth

Defence of
comment

Offer to publish
statement

7. It isadefencein an action for defamation that the circumstances of the
publication of the matter complained of were such that the person defamed was not
likely to suffer harm to his reputation.

8.(1) Thedefenceinrelation to an action for defamation known before the
commencement of this Act as the defence of justification shal, in
relation to any action for defamation brought after the commencement of this Act, be
known as the defence of truth.

(2) Where an action for defamation has been brought in respect of the
whole or any part of matter published, the defendant may allege and prove the truth
of any of the charges contained in such matter, and the defence of truth shall not fail
by reason only that the truth of every charge is not proved if the matter taken as a
whole, does not materially injure the plaintiff’s reputation having regard to any such
charges which are proved to be true in whole or in part.

9.(1) Thedefenceinrelation to an action for libel or slander known before
commencement of this Act as the defence of fair comment on a matter of public
interest shall, in relation to an action for defamation brought after the
commencement of this Act, be known as the defence of comment on a matter of
public interest (hereinafter referred to as the “ defence of comment”).

(2) In an action for defamation in respect of words, including or
consisting of expression of opinion, a defence of comment shall not fail only because
the defendant fails to prove the truth of every relevant assertion of fact relied on by
him as a foundation for the opinion, if such of the assertions as are proved to be true
are relevant and afford a foundation for that opinion.

(3 The defence of comment shall not be limited or otherwise affected by
the fact that dishonourable or corrupt motives have been attributed to the plaintiff.

(4) Nothing in this section shall affect the liability of the defendant in an
action for defamation for the acts of his servant or agent.

(5) The defence of comment shall be defeated if the plaintiff proves that
the defendant in making the publication complained of was actuated by malice.

10. A publisher may not be held liable for defamation if he offersto publish
a statement by way of explanation or contradiction and the plaintiff consents thereto.



Report of court
proceedings

Chap. 14:01

Proceedingsin
Parliament

11.(1) The publication of afair, accurate and contemporaneous report, in a
newspaper or broadcast programme, of proceedings before a court shall be protected
by absolute privilege.

(2) Inthissection, “court” includes a court established under the Defence
Act and atribunal or inquiry recognised by law and exercising judicial functions.

12.(1) Proceedingsin Parliament shall be protected by absolute privilege.

(2) Where proceedings in Parliament are broadcast by televison or
sound broadcasting and —

@ the broadcast is live, the transmission of the words
spoken by a member of either House and the
transmission of pictures by television shall be
protected by absolute privilege;

(b) the broadcast is not live, the transmission shall be
protected by qualified privilege.

(3 Reports commissioned by either House shall be protected by
qualified privilege.

(4) The publication of afair accurate report of proceedings in Parliament
shall be protected by qualified privilege.

(5 In civil or crimina proceedings in respect of the publication of an
extract from or abstract of any report, paper, notes or proceedings published by order
or by the authority of either House, it shall be lawful to give in evidence such report,
paper, notes or proceedings, and the publication shall be protected by qualified

privilege.

(6) For the purposes of the defence of absolute privilege, in an action or
prosecution for defamation, “proceedings in Parliament” shall include —

@ all things said, done or written by a member or officer
or by any person ordered or authorised to attend before
either House, in or in the presence of such House and
in the course of a sitting of such House, and for the
purpose of the business being or about to be transacted
in such House, whenever such sitting may be held and
whether or not it is held in the presence of strangers to
such House; and



Qualified privilege
Schedule

Schedule

(b) al things said, done or written between members or
between a member and an officer of either House or
between a member and a Minister for the purpose of
enabling any member, officer or Minister to carry out
his functions, provided that publication of those things
be no wider than is necessary for that purpose.

(7) For the purpose of subsection (6) —
“member” means a member of either House;

“officer of either House” means a person, not being a member,
whose duties require him from time to time to
participate in proceedings in Parliament and who is a
member of a class of persons from time to time so
designated by the President of the Senate or the
Speaker of the House of Representatives for the
purposes of this section;

“House” includes a committee, sub-committee or other group
or body of members, or members and officers of either
House appointed by or with the authority of that House
for the purpose of carrying out any of the functions of
or representing that House.

13.(1) Subject to this section, the publication of areport or matter referred
to in Part | of the Schedule shall be protected by qualified privilege.

(2) The communication of defamatory material to persons legally entitled
to receive such communication shall be protected by qualified privilege even where
the publication is made in the course of a multiple publication to such persons and
other persons not legally entitled to receive the communication.

(3 Where a defendant publishes material to persons not legally entitled
to receive it, that publication shall be protected by qualified privilege, if the
defendant proves that at the time of publication, he had reasonable grounds to
believe that the person to whom the material was published was legally entitled to
receive it.

(4) Inan action for defamation in respect of the publication of areport or
matter referred to in Part 11 of the Schedule, that publication shall not be protected by
qualified privilegeif it is proved that the defendant -



Defeat of defence of
qualified privilege

Particulars
of malice

Translations

€) has been requested by the plaintiff to publish at the
defendant’s expense and in a manner that is adequate
or reasonable in the circumstances, a letter or statement
by way of explanation or contradiction; and

(b) has refused or neglected to publish a letter or statement
by way of explanation or contradiction in accordance
with paragraph (a); or

(© has published a letter by way of explanation or
contradiction in a manner that is not adequate or
reasonabl e in the circumstances.

) Nothing in this section shall be construed as protecting the
publication of any matter —

@ the publication of which is prohibited by law;

(b) which is not of public concern and the purpose of
which is not for the public benefit;

(© which is blasphemous or obscene; or

(d) which is not made in good faith.

14.  Thedefence of qualified privilege shall be defeated if the plaintiff
proves that, in publishing the matter complained of, the defendant was actuated by
malice.

15.(1) Where a defendant relies on the defence of qualified privilege and the
plaintiff intends to allege that the defendant was actuated by malice, the plaintiff
shall serve areply giving particulars from which malice is to be inferred.

(2) Where a plaintiff fails to serve particulars of malice in accordance
with subsection (1), he is not entitled to reply on any alegation of malice in the
proceedings in respect of which his action is brought.

16.  Where atrandator is employed to make a trandation in the course of
his duty and he publishes that translation whether orally or in written form, he shall
be protected by qualified privilege provided that the words complained of have been
trand ated in accordance with the sense and substance of the original.



Responsibility 17.(1) In proceedings for defamation, a defendant who is not primarily
for publication responsible for the publication of the statement complained of shall not be held liable
to any plaintiff defamed thereby for publishing that statement if he proves that —

@ he did not know nor had he reason to believe that the
statement was defamatory of that person; and

(b) he had reasonable grounds for believing that the
statement could be justified or was otherwise
excusable.

(2) For the purposes of this section, the persons primarily responsible for
the publication of a defamatory statement are the author, the editor and the publisher.

(3 Inthissection—

“author” means the originator of the statement, but does not include
a person who does not intend that his statement be published;

“editor” means any person having editorial or equivaent
responsibility for the content of the statement or the decision
to publishit; and

“publisher” means any person whose business is issuing material to
the public, or a section of the public, and who publishes the
statement in the course of that business.

(4) Employees or agents of a person primarily responsible for the
publication of a defamatory statement are themselves primarily responsible if or to
the extent that they are in fact responsible for the content of the statement or the
decision to publish, but not otherwise.

(5 For the purposes of this section, the following shall not be regarded
as primarily responsible for the publication of a defamatory statement —

@ in the case of a defamatory statement contained in
printed material, a person involved only in printing,
producing, distributing or selling the printed material
in which the statement is contained;

(b) in the case of a defamatory statement contained in
audio-visual work or sound recording, a person
involved only in processing, making copies of,
distributing, exhibiting or selling a film or sound
recording in which the statement is contained;



(6)

(7)

No. 8 of 1997

(©)

(d)

(€)

(f)

in the case of a defamatory statement published by
electronic means, a person involved only -

() in processing, making copies of, distributing or
selling any electronic medium in or on which
the statement is recorded; or

(i)  the operating or providing of any equipment by
means of which the statement is retrieved,
copied, distributed or made available in
electronic form;

the broadcaster of an unrecorded defamatory statement
made by a person for whose acts the broadcaster is not
responsible;

the operator of a communications system by means of
which a defamatory statement is transmitted, or made
available, by a person for whose acts the operator is
not responsible;

any other person who satisfies the court that he is not
the author of the publication and that his involvement
in the publication extends only to conversion of
materia into a readable form, or the transmission or
reproduction of that material.

In determining for the purposes of subsection (1), whether a person
has reason to suspect that his acts involved or contributed to the publication of a
statement defamatory of the plaintiff, regard shall be had to —

(@

(b)

whether the nature or circumstances of the publication,
or the previous conduct or character of those primarily
responsible, were such as to give cause for suspicion
that his acts might involve or contribute to the
publication of adefamatory statement; and

such other matters as the court considers necessary.

In this section -

“audio-visual work” and “sound recording” have the

meanings assigned to them by section 2 of the
Copyright Act;

“statement” includes pictures, visual images, gestures and

other methods of signifying meaning.



Offer to make
amends

(8) The provisions of this section do not affect any cause of action
arising before this Act comes into force.

18.(1) A person who has published a statement alleged to be defamatory of
another may, if he claims that he did not do so intentionally, make an offer of
amends under this section.

(2) For the purposes of subsection (1) it shall be presumed, until the
contrary is shown, that a person publishing a statement defamatory of another did so
unintentionally.

(3 A person shal be regarded for the purposes of this section as
publishing a defamatory statement intentionally if he knew that the statement —

@ referred to the party aggrieved or was likely to be
understood as referring to him; and

(b) was both false and defamatory of that party, or if he
was reckless as to those matters.

(4) Inthissection, “ an offer of amends’ means an offer —

@ to publish or join in the publication of a suitable
correction of the statement complained of and a
sufficient apology to the party aggrieved;

(b) where copies of the statement have been distributed by
or with the knowledge of the person making the offer,
to take such steps as are reasonably practicable on his
part to notify persons to whom copies have been so
distributed that the statement is alleged to be
defamatory of the party aggrieved; and

(c) to pay compensation to the party aggrieved.

(5) An offer to make amends under this section -
@ must be expressed to be an offer of amends;

(b) must be in writing; and

(© must be accompanied by an affidavit setting out the
following:



Effect of
accepting offer
of amends
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(1) particulars of the facts on which the publisher
relies to show that the publication of the matter
in gquestion is innocent in relation to the person
to whom the offer is made ; and

(i) particulars of any correction or apology made
or steps taken before the date of the offer, upon
which the publisher relies for the purposes of
subsection (4).

(6) Theaffidavit referred to in subsection (5)(c) must be made —
@ by the publisher;

(b) where the publisher is a corporation aggregate, by an
officer of the corporation having knowledge of the
facts; or

(c) where, upon facts appearing in the affidavit, it is
impracticable to comply with paragraph (@) or (b), by a
person authorised by the publisher and having
knowledge of the facts.

(7) An offer of amends made under this section may not be made by a
person after that person serves a defence in proceedings for defamation brought
against him by the party aggrieved in respect of the publication in question.

(8) An offer of amends under this section may be withdrawn at any time
before it is accepted, and a renewal of an offer which has been withdrawn shall be
treated as a new offer.

19. (1) If an offer of amends duly made under section 19 is accepted by the
party aggrieved, no proceedings for defamation in respect of the publication
concerned may be brought or continued by him against the person making the offer,
but heis entitled to enforce the offer of amends in accordance with this section.

(2) Any question as to what is to be done in fulfillment of the offer,
including the amount of compensation to be paid, shall in default of agreement
between the parties be referred to and determined by the judge, whose decision shall
be final.

(3) The amount to be paid by way of compensation shall be determined
on the same principles as damages for defamation, due allowance being made for the
correction and apology made and any other steps taken in fulfillment of the offer.



Effect of
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(4) The party aggrieved may apply to ajudge for —

€) an order that the other party comply with the terms of
the offer, as agreed or determined by the judge, with
respect to the correction and apology and any other
steps to be taken in fulfillment of the offer; and

(b)  judgment for the amount of the compensation agreed
or determined by the judge to be payable.

(5) The power of the judge to make orders as to costs in defamation
proceedings by the party aggrieved against the person making the offer, or in
proceedings under this section, includes power to order the payment by the person
making the offer to the party aggrieved of costs on an indemnity basis and of any
expenses reasonably incurred or to be incurred by that party in consequence of the
publication in question.

(6) If no such proceedings are taken, the judge may, on application by the
party aggrieved, make any such order for the payment of such costs and expenses as
could be made in such proceedings.

(7) Where an application is made by the party aggrieved pursuant to
subsection (4), the court may make such order with respect to the unsold copies of
the publication containing the words complained of as the court considers
appropriate in the circumstances.

(8) The acceptance of an offer of amends made by one person does not
affect any cause of action of the party aggrieved against any other person in respect
of the same publication.

20.(1) Subject to subsection (2), if an offer of amends is duly made under
section 19 and is not accepted by the party aggrieved, the fact that the offer has been
made is a defence to any proceedings for defamation in respect of the publication in
guestion brought or continued by that party against the person making the offer.

(2) There shall be no defence under subsection (1), if the person by whom
the offer was made knew or had reason to believe that the statement complained of -

@ referred to the aggrieved party or was likely to refer to
the aggrieved party ; and

(b) was both false and defamatory of that party,

but it shall be presumed that he did not know and had no reason to believe that was
the case, until the contrary is shown.
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(3) Notwithstanding subsection (1), a defendant in proceedings for
defamation is not bound to rely on an offer of amends that he has made by way of
defence.

(4) A defendant in proceedings for defamation may rely, in mitigation of
damages, on an offer of amends even though —

@ he did not reply on it as a defence to the action; or

(b) he relied on the offer of amend as a defence but was
unsuccessful.

(5) Where the aggrieved party refuses an offer of amends duly made
under section 19 and brings or continues proceedings for damages, the court may
order the aggrieved party to give security for costs, if satisfied that the complaint
brought relates to insubstantial matters.

21.(1) Where an action for defamation in respect of matter published
has been concluded, whether by way of judgment, decree, final order at trial, settle-
ment, discontinuance or abandonment, the plaintiff shall not take or continue further
proceedings against the defendant in that action in respect of the same matter unless
he has obtained leave of the court and has served notice on the defendant.

(2) For the avoidance of doubt, multiple publication shal give rise
to asingle right of action against the defendant and no further proceedings may be
brought against the defendant in respect of the same matter except by leave of the
court and on notice to the defendant.

(3 A multiple publication shall consist of the publication by a
particular person of the same or substantially the same matter in the same or
substantialy the same form to two or more recipients.

(4) There shall be a separate right of action in respect of any publication
being part of a multiple publication, particulars of which were not disclosed to the
court during the hearing of an earlier action in respect of some other party of that
multiple publication.

22. Where an action for defamation is brought against a printer in respect of
charges contained in matter published, it shall be defence for him to prove that -
€)) he did not know the matter contained those charges;

(b) he did not know that the matter was likely to contain
charges of adefamatory nature; and
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(© his want of knowledge was not due to negligence on
his part.

23.(1) A plantiff who, in an action for defamation in respect of matter
published inabook, expressly or by implication requests the defendant to withhold
or withdraw the book or to correct a statement inthe book, is entitled to recover
additional damagesif -

@ the plaintiff has given the defendant an undertaking
that, should the action fail, be struck out or dismissed,
he will compensate the defendant for any loss
sustained by the defendant as a result of complying
with the request; and

(b) the defendant has nevertheless failed and or refused to
comply with the plaintiff’s request.

(2) In order to enforce an undertaking referred to in this section, the
defendant shall bring separate proceedings.
24.(1) An action for defamation brought by a body referred to in subsection
(2) shall not succeed unless that body alleges and proves —
@ special damage; or

(b) that the matter published was likely to cause it
pecuniary damage.

(2) The bodies referred to in subsection (1) are:
@ atrading corporation;
(b) anon-trading corporation
(c) a statutory board;
(d) an unincorporated body; and

(e alocal authority.
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25.(1) Inan action for defamation, the court may -
@ award damages; or

(b) make a correction order in addition to or in lieu of
damages.

(2) Damages recoverable in actions for defamation shall be by way of
compensation and may include exemplary damages where the court considers it
appropriate in the circumstances.

(3) A “correction” in relation to a correction order made under subsection
(2) shall be made by way of publication or a retraction of the defamatory statement,
an apology or areply to the plaintiff.

(4) Compliance with a correction order shall serve to reduce damages
payable to the plaintiff.

26. Inan action for defamation, the defendant in mitigation of damages may
give—

€)) any general or particular evidence which at the date of
the hearing of the action has relevance to the charges
contained in the matter published;

(b) evidence that the plaintiff has—

(1) recovered damages or brought another action
for damages for libel or dander or for
defamation in respect of the same publication
of charges;

(i) received or agreed to recelve compensation in
respect of any such publication.

27.(1) A cause of action in respect of defamation shall survive against the
estate of -

@ the defendant, where proceedings were brought
against the defendant prior to his death; or

(b) the person who, had he not died, would have been the
defendant in the action, where the cause of action arose
prior to his death.
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(2) Wherethe plaintiff in an action for defamation dies prior to judgment,
his personal representative shall be entitled to continue the action and recover the
damages that would have been recovered by the plaintiff.

(3) A cause of action in respect of defamation shall survive in favour of
the personal representative of a person who has died without bringing an action for
defamation where the failure to do so was not attributable to any fault of the
deceased.

(4) The personal representative in respect of whom the cause of action
survives shall, in an action for defamation brought by him be entitled to commence
and continue proceedings to the extent only of obtaining a declaration or an
injunction or both as the circumstances may require, and compensation for actual or

pecuniary damages likely to have been suffered by the deceased or his estate as a
result of the defamation.

28.(1) Where a person publishes matter in relation to a person who has died
and such publication would, if the deceased had not been dead, have constituted
defamation, a surviving relative of the deceased shall, within a period of four years
from the date of the death of the deceased, be entitled to bring proceedings against
the publisher for —

@ acorrection order;
(b) an injunction against the defendant; or
(c) damages, where special damage is proved.
(2) Inthissection-
@ “relative of the deceased” means—
M) the spousg;
(i)  child;
(i)  parent; and
(iv)  brother or sister,

of the deceased; and

(b) “spouse” includes a co-habitant as defined in section
2(1) of the Cohabitational Relationships Act.
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(3) If more than one of the relatives referred to in subsection (2) bring
proceedings under subsection (1), the proceedings shall be consolidated unless the
court otherwise orders.

(4) Where proceedings brought under this section have been carried
through to judgment, no further proceedings, may, without leave of the court, be
brought or continued under this section in respect of the matter published.

(5) For the purposes of subsection (2), reference to a “spouse” includes a
person who was living with a person of the opposite sex, as a husband or a wife, for
a period of not less than five years immediately preceding the date of the death of
that person.

29.  Where an action for defamation has been struck out or dismissed, no
further writ in respect of the same cause of action shall be issued without leave of
the court.

30.(1) Where actions for defamation have been consolidated under Order 4
of the Rules of the Supreme Court, the judge shall assessin one sum the total amount
of damages to be awarded to the plaintiff in the consolidated actions and apportion
the said sum between and against the defendants in the said actions.

(2) Where an award of costs is made to the plaintiff in respect of such
consolidated actions, the judge shall thereupon make such order asis considered just
for apportionment of such costs between and against the defendants.

(3) This section shall apply mutatis mutandis to actions for malicious
falsehood, slander of title and slander of goods.

(4) Nothing in this section shall affect the liability of joint tortfeasors
inter se or to the plaintiff.

31. An agreement for indemnifying any person against civil liability for
defamation in respect of the publication of any matter shall not be unlawful but such
an agreement shall be unenforceable if at the time of publication that person knew
that the matter was defamatory and did not reasonably believe that there was a good
defence to any action brought in respect of it.

32. A defamatory statement published by or on behalf of a candidate in any
election to Parliament shall not be deemed to be published on a privileged occasion
on the ground that it is material to a question in issue in the election.



Criminal
liability for
malicious
publication of
defamatory
material

17

33.(1) A person who maliciously publishes defamatory matter knowing the
sameto befalse commits an offence andis liable on conviction to a term of
imprisonment for two years and to afine of ten thousand dollars.

(2) Liability for an offence established under subsection (1), shall extend
to charges contained in matter published -

@ by means of broadcasting; or
(b) in permanent form.

(3) The defence of comment and the defence of privilege, whether
absolute or qualified, shall extend to a prosecution for an offence of criminal libel.

(4) A court of summary jurisdiction shall, with the consent of the
defendant, have power to hear and determine a prosecution for criminal libel and
shall have power to impose on conviction a fine of ten thousand dollars or
imprisonment for two years.

(5) A prosecution for an offence of criminal libel shall not be brought,
without the consent of the Director of Public Prosecutions being first obtained, in
respect of any matter appearing in a newspaper or periodical publication against —

(@ any proprietor, publisher, editor or other person responsible
for the publication of such newspaper or periodical
publication;

(b) any person who, whether or not employed by such proprietor,
is paid to contribute matter to such newspaper or periodical
publication; or

(c) in respect of any matter broadcast, against the broadcasting
authority concerned or against any person who whether or not
employed by that authority is paid to present or contribute
such matter.

(6) An application for consent to which subsection (4) refers shall be
made after notice is given to the person accused and the person accused shall have an
opportunity to be heard.

(7) The fact that an action for defamation has been brought or concluded
against a person shall not be a bar to a prosecution of that person for criminal libel.
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Repeal and savings 34. (1) The Libel and Defamation Act is repeal ed.
Chap.11:16
(2) ThisAct appliesto proceedings begun after the commencement of this
Act regardless of when the cause of action arose, but shall not affect proceedings
begun before the commencement of this Act.

(3) Subject to this Act, any enactment or rule of law or practice which
immediately before the commencement of this Act applied to actions for libel or
dander shall, in relation to actions for defamation brought after the commencement
of this Act, apply as varied, modified or otherwise affected by this Act.

Rules of court 35. The Rules Committee of the Supreme Court may make rules for the
purpose of giving effect to the provisions of this Act.

SCHEDULE
[Section 13]

SPECIAL CATAGORIESOF REPORTS
AND STATEMENTSHAVING
QUALIFIED PRIVILEGE
PART |
Reports and Statements Privileged Without

Explanation or Contradiction

1 A far and accurate report of any proceedings in public of the legisature of any
Commonwealth Country.

2.(1) A fair and accurate report of any proceedings in public of an international organisation of
which Trinidad and Tobago or the Government of Trinidad and Tobago is a member or of any international
conference to which that Government sends a representative.

(2) A far and accurate report of the proceedings of an international organisation or agency
carrying out the functions under the United Nations Organisation.

3. A fair and accurate report of any proceedings in public of —

@ the International Court of Justice of any other judicial or arbitral tribunal
deciding mattersin dispute between states;

(b) such other international body as the Minister responsible for legal affairs may
by order declare.
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4, A fair and accurate report of any proceedings in public before —

Chap. 14:01 (@ acourt (including a court established under the Defence Act, and a tribunal
or inquiry recognised by law and exercising judicial functions) in Trinidad
and Tobago when such report is not protected by absolute privilege under
section 13;

(b) a court including a court established under any disciplinary law in any
Member State of the Caribbean Community or Commonwealth Country.

5. A fair and accurate report of proceedings in public by the government or legislature of any
Member State of the Caribbean Community or Commonwealth Country.

6. A fair and accurate copy or extract from any register kept in pursuance of any enactment
which is open to inspection by the public or of any other document which is required by law to be open to
inspection by the public.

7. A fair and accurate report of —

@ any report commissioned by either House;
(b) any publication by or under the authority of —

(1) the Conference of Heads of Government;

(i)  the Government or legislature of any member State of the Caribbean
Community or of any Commonwealth Country.

8. A notice or advertisement published by or on the authority of any court in Trinidad and
Tobago or any judge or officer of that court.

0. A notice or advertisement published in Trinidad and Tobago by or on the authority of any
duly constituted court of competent jurisdiction in any member State of the Caribbean Community or
Commonwealth Country (other than Trinidad and Tobago) or any foreign State recognised by the
Government of Trinidad and Tobago.

PART I

Reports and Statements Privileged Subject to
Explanation or Contradiction

10. A fair and accurate report of the findings or decisions of any of the following associations of
any committee or governing body thereof —
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(b)

(©)

(d)
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an association formed in Trinidad and Tobago for the purpose of promoting
or encouraging the exercise of or interest in any art, science, religion or
learning and empowered by its constitution to exercise control over or
adjudicate upon matters of interest or concern to the association or the actions
or conduct of any person subject to such control or adjudication;

an association formed in Trinidad and Tobago for the purpose of promoting
or safeguarding the interest of any trade, business, industry or profession, or
of the persons carrying on or engaged in any trade, business, industry or
profession, and empowered by its constitution to exercise control over or
adjudicate upon matters connected with the trade, business, industry or
profession or the actions or conduct of those persons;

an association formed in Trinidad and Tobago for promoting or safeguarding
the interest of any game, sport or pastime, to the playing or exercise of which
members of the public are invited or admitted and empowered by its
constitution to exercise control over or adjudicate upon persons connected
with or taking part in the game, sport or pastime;

an association formed in Trinidad and Tobago for the purpose of providing a
charitable object or other objects beneficia to the community and
empowered by its constitution to exercise control over or to adjudicate on
matters of interest or concern to the association or the action or conduct of
any persons subject to such control or adjudication.

11.(1) A fair and accurate report of the proceedings at any public meeting held in Trinidad and
Tobago, that is to say a meeting bona fide and lawfully held for alawful purpose and for the furtherance of
discussion of any matter of public concern, whether the admission to the meeting is general or restricted.

(2) A fair and accurate report of any press conference held in Trinidad and Tobago convened to
inform the press or other media of a matter of public concern.

(3) A fair and accurate report of any such public meeting or press conference may include afair
and accurate report of any document circulated at the public meeting or press conference to the persons
lawfully admitted to that meeting or conference.

12. A far and accurate report of the proceedings at any meetings or sitting in Trinidad and

Tobago of —

(@

(b)

any commission, tribunal, committee or person appointed for the purposes of
any inquiry under any enactment, by the President or a Minister;

any other tribunal, board, committee, or body constituted by or under and
exercising functions under any enactment,
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not being a meeting or sitting, admission to which is denied to representatives of publishers of newspapers
or broadcast programmes and to other members of the public.

13.(1) A fair accurate report of the proceedings at a general meeting of a corporation or association
constituted, registered or certified by or under any enactment and not being a private company.

(2) A fair and accurate report of any report or other document circulated to stockholders,
shareholders or members by or with the authority of the board of any corporation or association constituted,
registered or certified as aforesaid not being a private company.

(3 A far and accurate report of any document relating to the appointment, resignation,
retirement or dismissal of directors circulated to stockholders, shareholders or members of any corporation
or associations constituted, registered or certified aforesaid, not being a private company.

(4) A far and accurate report of any document circulated by the auditors to stockholders, or
members of any corporation or association constituted, registered or certified, not being a private company.

14. A fair and accurate report of any adjudication, official report, statement or notice issued by a
Trinidad and Tobago press Association or such other body as the Minister responsible for legal affairs may
by order declare.

15.  Anyinformation made available officially from court documentsin criminal cases.

16. A fair and accurate report of any official notice or other matter (including photographs,
sketches or other pictoria representations) issued for the information of the public by or on behalf of any
ministry or department of government.

17.(1) A far and accurate report of any proceedings, in public before a foreign court duly
constituted by the de facto or effective government of the State in which such court exercises jurisdiction,
such State not being a member State of the Caribbean Community.

(2) A fair and accurate report of any proceedings in public of the legislature of a foreign State
which isnot a member State of the Caribbean Community.

(3 A fair and accurate report of any publication issued by or under the authority of the
government or legislature of any foreign State which is not a member State of the Caribbean Community.

18. Publication in atechnical or scientific journal or an article of atechnical or scientific nature
shall be protected by qualified privilege.

19. For the purposes of this Schedule —

“Caribbean Community” means the Caribbean Community established by the Treaty
of Chaguaramas,
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“legidlature” means in relation to any country or Sate which is subject to a central
and local legidature, either of those legidatures;

“private company” shall be construed in accordance with the Companies Act.

Passed in the House of Representatives this day of , 2001.

Clerk of the House.

| confirm the above.

Speaker.

Passed in the Senate this day of , 2001.

Clerk of the Senate.

| confirm the above.

President of the Senate.



