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Background and Purpose

. The Bail (Access to Bail) (Amendment) Bill, 2017 (“the Bill”) was first introduced by the
Hon. Attorney General Mr. Faris Al-Rawi, in The House of Representatives on February
23,2017.

Bail is the release from custody of an accused on certain terms or conditions subject to
the undertaking to subsequently surrender to custody or attend court to answer a
criminal charge at the appointed date, time and place and any other conditions that
the court may impose. The accused is usually released to a surety, which is a person
who agrees to be responsible for ensuring that the accused follows the conditions for
bail and attends court as required?.

. Very rarely will a court grant "own bail" for any serious offence. The obvious reason is
that the defendant may just never appear and there is no one to account for him and
no security to seize. The usual primary condition therefore is that the defendant must
provide one or more surety or sureties to secure his release from custody?.

. At present, the granting of cash bail is uncommon. The more common form of bail is
where the security provided is in the form of property. The "bailor" or surety must
provide a deed that is clear to the courts. This means that the value of the property in
the deed must meet the amount of the bail and it must not be mortgaged. Thus the
concept of "bail with a surety" in a specified sum?.

. The Bill seeks to amend the Bail Act, Chap. 4:60 to facilitate a change from the use of
property as a means of providing security for accessing bail to the use of up front
deposits of cash or certified cheque.

Key Features of the Bill

. Section 12 (4) of the Bail Act, Chap. 4:60 (“the Bail Act”) provides that where it appears
that the applicant for bail is unlikely to remain in Trinidad and Tobago until the time
appointed for him to surrender into custody, he may be required, before being released
on bail, to give security for his surrender to custody. The Bail Act however, does not

! The Judiciary of Trinidad and Tobago: Public Guidance on “What is Bail?”
2 http://www.trinidadexpress.com/commentaries/Bail_in_T_T-148351925.html
3 http://www.trinidadexpress.com/commentaries/Bail_in_T_T-148351925.html
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make provision for the forms by which bail may be secured, as such, Clause 4 of the Bill
amends Section 12 (4) by inserting six (6) new subsections:

Subsection 4A

Subsection 4B

Subsection 4C

Subsection 4D

Subsection 4E

Subsection 4F

Security under Subsection 4 may take the form of:

i.  Cash or certified cheque, where the amount of security is ten
thousand dollars ($10,000.00) or less;

i. Certified cheque, where the amount of security is greater
than ten thousand dollars ($10,0000.00);

iii.  Abondissued by a registered financial institution as defined
in the Financial Institutions Act*: or

iv.  Acharge onimmovable property.

Where the defendant or a person acting on his behalf wants to use
cash or certified cheque as security but is unable to do so before the
office of the Court stops accepting payment on the day on which the
bail is granted, a prison officer designated by the Commissioner of
Prisons, may accept the security.

Requires the issuance of a receipt by a prison officer who receives the
Security as provided for in Subsection 4B and further requires the
Commissioner of Prisons to deposit the cash or certified cheque into
the relevant Court on the next working day.

Requires the Commissioner of Prisons to ensure the maintenance
and proper record of monies received and deposited under

Subsections 4B and 4C.

The Fourth Schedule specifies the days and times during which a
prison officer may accept security for the purpose of bail.

The Minister may amend the Fourth Schedule by Order.

7. Clause 5 of the Bill repeals and amends parts of Section 17 of the Bail Act in the following

ways:

4 A bond is a type of security instrument.
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i. By the repeal of Subsection (2) and substitution of a new Subsection which
outlines the power of the court to make an order with respect to forfeiture of
security should the defendant fail to appear on the date set by the Court;

il In Subsection 3 (a) by further providing for the forfeited sums to be deposited
with the Comptroller of Accounts for payment into the Consolidated Fund; and

iii. By the insertion of two new Subsections after Subsection 4 which will provide
that the Security be applied to the payment of any fines imposed on the
Defendant or to victims of the offence committed by the defendant as
compensation.

7. Clause 6 of the Bill amends the Act by including a Fourth Schedule which outlines days
and times during which persons can give security for Bail at prisons.

Comparative Legislation

Australia — Bail
Act

Two of many Bail conditions which may be imposed by the Court
are:

i. That the accused person enter into an agreement, and
deposit acceptable security, to forfeit a specified amount of
money if the accused person fails to comply with the bail
undertaking; and

ii.  That one or more than one acceptable person, other than
the accused person, enter into an agreement or agreements,
and deposit acceptable security, to forfeit a specified amount
or specified amounts of money if the accused person fails to
comply with the bail undertaking.

A receipt must be given for any money or security deposited
pursuant to a bail condition.

Where a security or an amount of money is deposited with a person,
otherwise than at a court, under an agreement entered into as a
condition imposed on the grant of bail to an accused person, the
person with whom the security or money is deposited must, as soon
as practicable, cause it, together with the form of undertaking and
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agreement, to be lodged with the court before which the accused
person is required by the bail undertaking to appear.

=  Where a security or an amount of money is deposited under an
agreement entered into as a condition imposed on the grant of bail
to an accused person, and the accused person appears before the
court in accordance with the bail undertaking, then an amount
equal to the security or the amount of money must be returned to
the person by whom it was deposited.

United = The means of Security for Bail is not specified within the Act.
Kingdom — Bail
Act 1976 = Where a person has given security for bail and a Court is satisfied

that the defendant failed to surrender to custody then, unless it
appears that he had reasonable cause for his failure, the court may
order the forfeiture of the security. The Court may declare that the
forfeiture extends to such amount less than the full value of the
security as it thinks fit to order.

= The Act does not specify the dealings with Security that has not
been forfeited.

Jamaica — The | = A Court, Justice of the Peace or police officer may require any
Bail Act, 2000 person to whom bail is granted to provide at the person's option, as
a condition for bail before his release a payment of an amount as
may be specified.

= Where a surety has provided a security for the purpose of securing
a person's surrender to custody and that person fails to surrender
to custody, the Court may order the forfeiture of the security. The
Court may declare that the forfeiture extends to such amount less
than the full value of the security as it thinks fit to order.

= Any amount paid shall be refunded:

i.  Where the Court grants such release on an application;

ii.  Where the Court makes a no order or a nolle prosequi is
entered in relation to the defendant who provided the
surety;

iii.  Where the matter in respect of which the surety was
provided is adjourned sine die or dismissed, as the case may
be; and
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iv.  Where the defendant concerned is acquitted or convicted,
as the case may be.

However, if a fine is imposed on conviction of the defendant, that

amount may, with the defendant's consent, be applied towards

payment of the fine.
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