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Background and Purpose of the Bill

1. The Indictable Offences (Pre-Trial Procedure) Bill, 2017 (“the Bill”), was introduced in the
House of Representatives on February 23, 2017 by the Honourable Attorney General, Mr.
Faris Al-Rawi, MP.

2. The Bill aims to treat with delays in the criminal justice system by abolishing preliminary
enquiries (which are sometimes called committal proceedings) and providing a pre-trial
mechanism in respect of indictable offences and ancillary matters.
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3. The function of committal proceedings has historically been to allow magistrates to decide
whether the evidence adduced by the prosecution establishes on the face of it, a case that
the defendant has committed an indictable offence. In practice, the enquiry is used to test
the strength of the prosecution’s case and to facilitate disclosure of evidence.

4. The Bill will also repeal the following pieces of legislation:
a. The Indictable Offences (Preliminary Enquiry) Act, Chap. 12:01;
b. The Administration of Justice (Indictable Proceedings) Act No. 20 of 2011 and;
c. The Indictable Offences (Committal Proceedings) Act No. 14 of 2014.

5. The Bill is non-retroactive in nature. Thus, notwithstanding the repeal of the Indictable
Offences (Preliminary Enquiry) Act, Chap 12:01 this Act shall continue to apply to
preliminary enquiries where:

a. proceedings have begun before the Magistrates’ Court prior to the coming into
force of the Indictable Offences (Pre-trial Procedure), Act; and

b. the preliminary enquiry was conducted prior to the commencement of the
Indictable Offences (Pre-Trial Procedure) Act.

Key Features of the Bill

Concurrent Jurisdiction of Justices

6. Clause 4 provides that Justices of the Peace (JPs) shall have and exercise concurrent
jurisdiction with magistrates to:

a. lIssue research warrants pursuant to section (6);

b. Receive complaints;

c. Issue warrants or summons pursuant to section 8 or section 9 respectively;
d. Grant bail in accordance with the Bail Act;

e. Remand an accused person in custody; and

f.  Administer oaths.

Compelling Appearance of Accused Persons

7. Clause 5 provides that any Magistrate has the power to issue a summons or warrant under
the Act to compel the appearance before him of any accused person within or outside of
Trinidad and Tobago, for any indictable offence.
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Power to Issue Search Warrant

8. Clause 6(1) provides for the circumstances in which a Magistrate shall issue a warrant.

9. Clause 6(2) now explicitly specifies that a warrant may be issued on weekends and public
holidays.

The Indictable Offences (Preliminary The Indictable Offences (Pre-Trial
Enquiry) Act Chap. 12:01 Procedure) Bill, 2017

Sec. 5(2) provides every such warrant | Sec. 6(2) states a warrant may be issued
may be issued and executed at any time, | and executed at any time and any day
and may be issued and executed on a | including a Saturday, Sunday or pubic
Sunday holidays.

Complaint in Writing

10. Clause 7 specifies that a complaint must be made in writing indicating that an indictable
offence has been committed to trigger the issuing of a warrant or summon.

Warrant in the First Instance

11. Clause 8 states that where a complaint is made in writing and upon oath, a Magistrate
shall, if he is of the opinion that a case has been made out, issue a warrant for the
apprehension of the accused person.

12. Further, in determining whether to issue a warrant a Magistrate shall consider-
a. The nature and seriousness of the offence;
b. The likelihood of the accused evading service of a summons;

c. The character, antecedents, associations, and social ties of the accused
person; and

d. Any other factor which appears to be relevant.
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The Indictable Offences (Preliminary
Enquiry) Act Chap. 12:01

The Indictable Offences (Pre-Trial Procedure)
Bill, 2017

Section 7(5) provides that a constable who
served the summons shall attend at the time
and place mentioned in the summons for the
appearance of the accused person, in order, if
necessary, to prove the service.

However, Clause 9(5) states that a Magistrate
before whom the accused person ought to
appear may, in his discretion, receive proof of
the service by affidavit in the absence of the
constable who served the summons.

Dealing with the Apprehension of an Accused Person

13. Clause 11 provides that a Magistrate may grant the person arrested bail in accordance

with the Bail Act.

14. Clause 13 directs that an accused person who is not released on bail shall be remanded

into custody to a prison.

15. However, an accused person shall not be remanded unless a complaint on oath was
taken or a warrant was issued under Clause 8.

Transmission of Documents to the Director of Public Prosecution

16. Clause 14 of the Bill shifts the obligation

to transfer documents from the Magistrate to

the Police thereby eliminating the entire preliminary enquiry process provided for within

the Indictable Offences (Preliminary Enquiry) Act.

The Indictable Offences (Preliminary Enquiry)
Act Chap. 12:01

The Indictable Offences (Pre-Trial Procedure)
Bill, 2017

Section 25 (1) provides that after the
preliminary enquiry has been concluded and the
warrant of commitment for trial has been made
out, the Magistrate shall, without delay,
transmit to the Director of Public Prosecutions
the complaint, the depositions of the
witnesses, the documentary exhibits thereto,
the evidence (if any) of the accused person, the
warrant of commitment for trial, and the
recognisances entered into.

However, clause 14 states where any charge
has been brought against any person for an
indictable offence, the police shall submit to
the Director of Public Prosecution-

(1) The Complaint;

(2) Any statement of witnesses in support
of the charge; and

(3) Any document exhibit which might be
produced in evidence by the
prosecution at trial.

4| Page



BILL ESSENTIALS
The Indictable Offences (Pre-Trial Procedure) Bill, 2017

Service of Documents to Accused

17. Clause 15 of the Bill provides that the Director of Public Prosecutions shall, within three
(3) months of receiving documents pursuant to Clause 14 or within such further period as
a Magistrate may, on application, permit, cause a copy of the complaint and of the
statements which it intends to produce in evidence at trial to be served on the accused
person.

18. Clause 16 provides that an accused may within three months of being served under clause
15, serve statements and exhibits in reply.

Admissibility of Statements

19. Clause 17 of the Bill provides for the recording of statements by different categories of
persons. These are outlined in the table below.

STATEMENTS MADEBY | e Should be recorded on his behalf and read aloud to him or
PERSONS WHO CANNOT otherwise effectively communicated to him before he signs
READ it or makes his mark thereon; and

e Accompanied by a declaration that states that it has been
read aloud to him and he has signed or made his mark
thereon.

STATEMENTS MADE BY A | ¢ Should be recorded on his behalf, read aloud and translated

PERSON WHO DOES NOT to him in English before he signs it or makes his mark
SPEAK ENGLISH thereon; and

e Should be accompanied by a declaration that states that it
has been read aloud and translated to him and he has signed
or made his mark thereon.
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Preferral of Indictment

20.

21.

Clause 22 directs that a person who is charged with an indictable offence may be indicted
for any offence for which he was charged or for any offence which, in the opinion of the
Director of Public Prosecutions, is disclosed by documents or evidence submitted to the
Director of Public Prosecution.

Further, where the Director of Public Prosecution does not prefer an indictment against
an accused person within twelve (12) months after the expiration of the period specified
in clause 16, or further period as permitted by a Magistrate, the accused may apply to a
Judge for a discharge and the Judge may discharge the accused if, having considered the
reason for the delay in preferring an indictment, he is satisfied that in all the circumstances
of the case it would be just to do so.

Fresh Evidence

22.

Clause 25 provides that where an accused person has been indicted for any offence
disclosed by the evidence submitted to the Director of Public Prosecutions and additional
evidence of a material nature in support of the offence becomes available, the new
evidence may, with notice to the accused person and the leave of the Court, be given as

fresh evidence at the trial.

Committal for Sentence

The Indictable Offences (Preliminary
Enquiry) Act chap. 12:01

The Indictable Offences (Pre-Trial
Procedure) Bill, 2017

Section 27B provides except where the
offence is one of treason or murder, if, after
being informed of his rights, an accused
person instead of giving evidence upon oath
says or admits that he is guilty of the charge,
then the Magistrate shall further say to him
the words following, or words to the like
effect:

“Do you wish the witnesses again to appear
to give evidence against you at your trial? If
you do not, you will now be committed for
sentence, instead of being committed for
trial.”

Clause 27 provides that if an accused person is
represented by an Attorney-at-law informs
the Magistrate that he is guilty of the charge,
the Magistrate shall say to him the following
words, or words to the like effect:

“Do you wish the witnesses to appear to give
evidence against you at your trial? If you do
not, you will now be committed for sentence.
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Place of Committal

The Indictable Offences (Preliminary
Enquiry) Act chap. 12:01

The Indictable Offences (Pre-Trial
Procedure) Bill, 2017

Section 38 specifies that all persons
committed to prison under this Act shall be
committed to the Port-of-Spain Prison, or to
such other prison within the district in which
they have been committed as may have been
appointed by the President.

However, Clause 35 directs that all persons
committed to prison under this Act shall be
committed to any prison to be determined by
the Commissioner of Prisons.

Pre-Trial Requirements

23. Clause 36 directs that the Director of Public Prosecutions shall, at least fourteen (14) days
before the date fixed for trial, give notice to the Registrar of the names of the witnesses
whom he desires to attend at the trial of the accused person at the Court.

24. Additionally, the Registrar shall, on receipt of a notice under subsection (1), subpoena the
witnesses in accordance with the procedure set out in section 17 of the Criminal

Procedure Act.

25. Further, the accused person may also give notice to the Registrar of the names of

witnesses whom he desires to attend at trial and the Registrar shall subpoena?! such

witnesses in like manner as for the prosecution.

Restriction on Publication

26. Clause 38 stipulates that unless the Court or Magistrate directs otherwise no person shall

print, publish, cause or procure to be printed or published, in relation to any charge for an

indictable offence, any particulars other than the following:

a. the name, address and occupation of the accused person and any witnesses; and

b. a concise statement of the charge.

1 A subpoena is a document that requires its recipient to appear in court as a witness. If you receive a subpoena, it
doesn't mean you've done anything wrong; it just means you may have information that is needed by the court.
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No 13 of 2004

COUNTRY RELEVANT PROVISION
JAMAICA Abolishment of Preliminary Examination
COMMITTAL a. Sec. 2 provides that preliminary examinations of persons
PROCEEDING ACT, charged with indictable offences are hereby abolished.
2013
b. Further, committal proceedings may be conducted wholly on
the basis of written statements.
ANTIGUA a. The act provided for substantial changes in procedure in the
) magistrates’ court. Among them was the effective abolition of
The Antigua o C g
. , preliminary enquiries* which are now replaced by what are
Magistrates’ Code , . .,
termed ‘committal proceedings’.
of Procedure
(Amendment) Act b. A new s 42A was created which provides that all committal

proceedings in respect of public prosecutions shall be instituted
under the direction of the Director of Public Prosecutions by the
filing of:

one or more written statements of witnesses in support of
the charge; and

(b) a list of exhibits, if any.

amended the
Criminal Code to
create one Criminal
Division.

c. In abolishing preliminary enquiries the accused has the right to
file evidence (written) in response to that of the prosecution.
ST. LUCIA a. The legislature has gone one step further and removed any
decision-making authority from the magistrate.
By Act No 11 of
2008 St Lucia b. The Amendment Act, in creating a new s 570A, also enabled the

Chief Justice to make rules of practice and procedure in criminal
matters. Further, a new s 779A is created which stipulates that
the procedure relating to indictable offences shall be as
provided for in the Rules, made pursuant to s 570A, and shall
include an ‘initial hearing by a Magistrate and sufficiency

2 In Hilroy Humphreys the Privy Council affirmed that the abolition of preliminary enquiries was not unconstitutional. The issue
was whether the new system was fair. It was held that it was. The new ‘committal proceedings’ operated as a filter system after
which the accused person was entitled to his fair hearing at trial where he could cross examine and give oral evidence.
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The St Lucia
Criminal Procedure
Rules contained in
SI Nos 115 and 116
and effective in
December 2008

hearing by a Judge’. Throughout the Code references to ‘an
inquiry’ are replaced with ‘sufficiency hearing’.

These amendments convey the essence of the new procedure
that replaces committal proceedings. There are no longer
committal proceedings in the magistrates’ court.

In St Lucia all criminal proceedings are initiated by a complaint
filed in the Criminal Division, whether they are summary or
indictable. The provisions that previously provided for
committal proceedings, ss 797 to 802 of the Code, have all been
repealed and replaced with provisions requiring a magistrate to
conduct an initial hearing in accordance with the Criminal
Procedure Rules at which a date for a sufficiency hearing before
a judge is fixed.

At the sufficiency hearing the judge reviews the written
evidence and after hearing any submissions makes a
determination as to whether there is a prima facie case made
out. If so the accused is committed to trial, and if not he is
discharged.

In abolishing preliminary enquiries, the accused has the right to
file evidence (written) in response to that of the prosecution.?
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Kindly note that this information is provided to Members of Parliament in support of their parliamentary duties and is
not intended to address the specific circumstances of any particular individual.

10| Page


http://laws.gov.tt/ttdll-web/revision/download/45879?type=act
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiEydvWLrSAhXMQiYKHQXRCDUQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.01.pdf&usg=AFQjCNFWQCRRLpCHK0xeQVMA2arzYDfibg&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiEydvWLrSAhXMQiYKHQXRCDUQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.01.pdf&usg=AFQjCNFWQCRRLpCHK0xeQVMA2arzYDfibg&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiEydvWLrSAhXMQiYKHQXRCDUQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.01.pdf&usg=AFQjCNFWQCRRLpCHK0xeQVMA2arzYDfibg&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiEydvWLrSAhXMQiYKHQXRCDUQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.01.pdf&usg=AFQjCNFWQCRRLpCHK0xeQVMA2arzYDfibg&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiu5eOpbrSAhUE5yYKHTgNAJQQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.20.pdf&usg=AFQjCNEk_gBz_o4wKfHK1nTI3CKnFcRp9g&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiu5eOpbrSAhUE5yYKHTgNAJQQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.20.pdf&usg=AFQjCNEk_gBz_o4wKfHK1nTI3CKnFcRp9g&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiu5eOpbrSAhUE5yYKHTgNAJQQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.20.pdf&usg=AFQjCNEk_gBz_o4wKfHK1nTI3CKnFcRp9g&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiu5eOpbrSAhUE5yYKHTgNAJQQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F4.20.pdf&usg=AFQjCNEk_gBz_o4wKfHK1nTI3CKnFcRp9g&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvoev--brSAhVC1CYKHVdID7IQFggaMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2FAlphabetical_List%2Flawspdfs%2F7.07.pdf&usg=AFQjCNHNZvN0UrbymrG-Ux779NZZhmB_xw
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvoev--brSAhVC1CYKHVdID7IQFggaMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2FAlphabetical_List%2Flawspdfs%2F7.07.pdf&usg=AFQjCNHNZvN0UrbymrG-Ux779NZZhmB_xw
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvoev--brSAhVC1CYKHVdID7IQFggaMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2FAlphabetical_List%2Flawspdfs%2F7.07.pdf&usg=AFQjCNHNZvN0UrbymrG-Ux779NZZhmB_xw
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjvoev--brSAhVC1CYKHVdID7IQFggaMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2FAlphabetical_List%2Flawspdfs%2F7.07.pdf&usg=AFQjCNHNZvN0UrbymrG-Ux779NZZhmB_xw
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjahNyvrrSAhWBQSYKHT2_DngQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F12.03.pdf&usg=AFQjCNFOKfobliuOduTZj5-VOuJmJwnIcw&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjahNyvrrSAhWBQSYKHT2_DngQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F12.03.pdf&usg=AFQjCNFOKfobliuOduTZj5-VOuJmJwnIcw&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjahNyvrrSAhWBQSYKHT2_DngQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F12.03.pdf&usg=AFQjCNFOKfobliuOduTZj5-VOuJmJwnIcw&bvm=bv.148747831,d.eWE
https://www.google.tt/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjahNyvrrSAhWBQSYKHT2_DngQFggYMAA&url=http%3A%2F%2Frgd.legalaffairs.gov.tt%2Flaws2%2Falphabetical_list%2Flawspdfs%2F12.03.pdf&usg=AFQjCNFOKfobliuOduTZj5-VOuJmJwnIcw&bvm=bv.148747831,d.eWE
http://www.ttparliament.org/legislations/a2012-12.pdf

