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REPORT

COMPOSITION AND APPOINTMENT OF COMMITTEE

1.1  Atasitting held on Friday October 08, 2010 the House of Representatives agreed
to the following resolution:

“BE IT RESOLVED that the House of Representatives appoint the following six
(6) Members to serve with an equal number from the Senate on the Joint Select
Committee established to consider and report on the Legislative Proposal to provide
for public procurement and disposal of public property together with the Legislative
Proposal to repeal and replace the Central Tenders Board Act:

AND BE IT FURTHER RESOLVED that a Joint Select Committee be established to:

(a) examine the Legislative Proposals;

(b)  consult with stakeholders and interested persons;

(c) send for papers, records and other documents;

(d) recommend amendments to the proposals with a view to improving the
drafts; and

(e) submit a report to Parliament within three (3) months from the date of

appointment.”

1.2 At a subsequent sitting held on Friday October 29, 2010 the following six (6)
Members of the House of Representatives were appointed to the Committee:

i.  Dr. Tim Gopeesingh, MP
ii.  Mr. Prakash Ramadhar, MP
iii. ~ Mr. Herbert Volney, MP
iv.  Mr. Collin Partap, MP
v.  Dr. Keith Rowley, MP
vi.  Mr. Colm Imbert, MP

1.3 On Tuesday October 19, 2010 the Senate agreed to a similar resolution and at a
subsequent sitting held on Tuesday November 02, 2010 appointed the following six
Members to serve on the Joint Select Committee:

i.  Mr. Anand Ramlogan
ii.  Mr. Kevin Ramnarine
iii. ~ Mr. David Abdulah
iv.  Mr. Faris Al-Rawi

v.  Mrs. Helen Drayton
vi.  Dr. Rolph Balgobin



MATTERS REFERRED TO THE COMMITTEE

2.1 Referred to the Committee for consideration and report were:
a. A Legislative Proposal to provide for Public Procurement and Disposal of
Public Property; and

b. A Legislative Proposal to Repeal and Replace the Central Tenders Board
Act.

2.2 These documents were laid in the House of Representatives and in the Senate as
papers on June 25, 2010 and July 06, 2010 respectively.

Overview of Legislative Proposals

2.3 Proposal (a) prescribes a procurement system that seeks to provide certainty with
a view to increasing public confidence in governance. It also provides for the appointment
of a Procurement Regulator, who will be an officer of Parliament. As an officer of
Parliament, the Procurement Regulator will be independent. This Bill proposes to
decentralize the process of procurement, in that every state agency will be responsible for
its own procurement processes.

2.4  Proposal (b) would repeal and replace the Central Tenders Board Act and provide
for the establishment of a National Tenders Board for the Government of Trinidad and
Tobago and a Parliamentary Commission to monitor the activities of the Board.

ELECTION OF CHAIRMAN AND DETERMINATION OF QUORUM

3.1 At its First Meeting held on Friday November 12, 2010 and chaired by the
Honourable Wade Mark, Speaker of the House (in accordance with Standing Order 80(7) of
the House of Representatives) the Committee elected Dr. Tim Gopeesingh, MP as Chairman.

3.2 Atthat meeting, it was also agreed that a quorum would constitute six (6) Members,
inclusive of the Chairman, and with at least three (3) Members of the Government, two
(2) Members of the Opposition and one (1) Member of the Independent bench.

Revision of quorum

3.3 At its Second Meeting held on Monday January 10, 2011 the Committee agreed to
revise the composition of its quorum to consist of the following:

Four (4) Members: including two (2) Members of the Government, one (1)
Member of the Opposition and one (1) Independent Member, provided that
each House is represented.



4.1

SECRETARIAL ASSISTANCE

Mrs. Lily Broomes was appointed to serve as Secretary to the Committee while Mr.

Julien Ogilvie was appointed to serve as Assistant Secretary.

5.1

MEETINGS OF THE COMMITTEE

To date, seven (7) meetings were scheduled with the second meeting being

postponed on two occasions due to lack of a quorum. Your Committee has successfully held
Five (5) Meetings which took place on the following dates:

1.  First Meeting-Friday November 12, 2010;

2 Rescheduled Second Meeting- Monday January 10, 2011;
3.  Third Meeting- Monday January 17, 2011;

4.  Fourth Meeting- Monday January 24, 2011;

5.  Fifth Meeting- Monday January 31, 2011.

NB: Minutes of Meetings appear in the Appendix

EXECUTION OF MANDATE

Examination of the Legislative Proposals

6.1

6.2

At its First Meeting your Committee resolved that in order to proceed, Members
must have a common perspective on the issues surrounding public procurement. To
this end your Committee directed its Secretary to source certain background
information on the legislation, conventions, rules, among other things, from other
jurisdictions concerning public procurement systems and models. It was also agreed
that all Members of the Committee should familiarize themselves with the
provisions of the two legislative proposals.

During preliminary discussions your Committee also recognized that it would be a
challenge for it to satisfactorily consider and report to Parliament on the Legislative
Proposals within three months. Nonetheless, your Committee resolved that the
services of a Legislative Drafting Officer from the Ministry of the Attorney General
should be sought to assist the Committee during this process.

Consultations with stakeholders and interested persons

7.1

Further to its mandate to consult with stakeholders, your Committee developed a

list of stakeholders and through its Secretary wrote to them inviting submissions on the



two Legislative Proposals. The deadline established for submission was December 23,
2010.

7.2 Additionally, advertisements inviting submissions on the legislative proposals were
published in the press and were broadcasted on the Parliament Channel.

SUBMISSIONS RECEIVED

7.3 Further to the issuance of invitations for submissions the following organizations
responded:

i. The Joint Consultative Council for the Construction Industry (JCC)
(This submission was in the form of a consolidated document comprising the views of a
number of stakeholders in the Construction Industry)

ii. The National Insurance Property Development Company Limited (NIPDEC)

iii. = The Chief Parliamentary Counsel’s Department (CPC)
iv. The Ministry of Finance

ORAL PRESENTATIONS

8.1 Your committee heard from Ms. Claire Blake, S.C. from the Chief Parliamentary
Counsel’s Department (CPC), who was the legal consultant assigned by that department to
assist the Committee in its deliberations. During its Fifth Meeting, your Committee met
with representatives from the Ministry of Finance who attempted to give clarification on
submissions made to the Committee with respect to the Legislative Proposals.

8.2  The key points that were gleaned from meetings with the Legal Consultant from
the Chief Parliamentary Counsels’ Department include:

The National Tenders Board Bill, 1997

i.  the National Tenders Board Bill of 1997 was designed to give an institution the
investigative authority, not only for the pre-contract phase, but also for the post-
contract or implementation phase;

ii.  the National Tenders Board Bill of 1997 represents a natural progression from the
Central Tenders Board Act.

The Procurement and Disposal of Public Property Bill, 2006

i.  the Draft Procurement and Disposal of Public Property Bill, 2006 is primarily
“framework legislation”;



ii.

iil.

8.3

it provides for the appointment of a Procurement Regulator, who will be an officer
of Parliament. As an officer of Parliament, the Procurement Regulator will be
independent. He is empowered to make rules and regulations, establish guidelines,
suspend transactions, engage in alternative dispute mechanisms in order to treat
with a complaint, surcharge a complainant if he feels that the complaint is frivolous
and vexatious, among other things;

this Bill proposes to decentralize the process of procurement, in that every state
agency will be responsible for its own procurement processes.

The key points from consultations with the Ministry of Finance include:

The Procurement and Disposal of Public Property Bill, 2006

il

iil.

iil.

the Legislative Proposal to provide for Public Procurement and Disposal of Public
Property (2006) was derived from the White Paper on the Reform of the Public
Sector Procurement Regime (2005). It proposes a decentralized system where every
procuring entity will develop its own procurement process. However, these
procurement processes must be guided by the Standard Procurement Procedures for
State Enterprises and Statutory Bodies, developed by the Ministry of Finance;

the White Paper was retracted by Cabinet Minute # 1964 of 2008 for various
reasons;

the proposal apparently omitted issues that would impact on recent global trends in
technology and the current economic situation: These include, but are not limited
to:-

(1) E-Auction and E-Procurement on a government platform;

(2) Dissemination of Knowledge to the world at large;

(3) Rules and Regulations to accompany the proposal;

(4) Formulation of foreign policies as regards CARICOM and Canada in respect
to procurement and trade agreements and treaties with other countries;

(5) Usage and conditions of sole and selective tendering processes;

(6) Provisions for the inclusion of PPPs, BOLT, BOOT and DBT, DBOT;

(7) National Registry of Suppliers;

(8) Aggregate purchasing and centralization to obtain better quality and
wholesale prices;

the role and functions of the National Procurement Advisory Council seems to be
unclear. The referred schedule is ambiguous and appears to have a tendency to
compromise the independence of the Procurement Regulator;



iv. the proposal did not state which legal entity would be preparing contract
agreements;

v.  the entity to represent the state on litigation matters was not named in the proposal;

vi. There were no thresholds of expenditure incurrence for the various Tenders
Committees and the tiers for monitoring and reporting and to whom. The only
exception was that the Procurement Regulator would not report on Contracts less
than $50,000;

vii. The proposal did not seek to address the harmonisation of the various
fragmented initiatives on Public Procurement Reform;

viii. There was no mention as regards the confirmation of funding prior to the
signing of contractual agreements;

ix. The proposal did not address the future of the current members of staff, a
provision for officers to go on secondment and the organisational structures for
the new entities proposed;

10. The proposal stated that the National Contracts Commission would receive
and investigate complaints. There was no mention of Dispute Review Board and
Dispute Adjudication Board. There were no provisions also for redress by protesting
parties via an Appeals Mechanisms for timely dispute resolution;

x. The role of the Procurement Regulator seems to be very powerful and is likely to
create a more bureaucratic system.

The National Tenders Board Bill, 1997

NB: A written clause by clause review of this proposal was submitted to the
Committee; however no oral comments were made on this Proposal during the
meeting with the Ministry of Finance.



9.1

ASSESSMENT OF THE LEGISLATIVE PROPOSALS

Following deliberations as a whole, meetings with stakeholders and consideration

of submissions, your committee was able to determine as follows:

L.

il

iil.

there are a number of flaws in both draft Bills to be corrected;

the Draft Bills represent two different philosophies, that is, a centralized model in
the case of the National Tenders Board Bill, 1997 and a decentralized model as it
relates to the Procurement and Disposal of Public Property Bill, 2006;

the Government’s policy position on Public Procurement should be developed and
articulated as a means of advancing the work of the Committee;

The National Tenders Board Bill, 1997

iv.

Vi.

the National Tenders Board Bill of 1997 was prepared by a Canadian consultant on
behalf of the Office of the Attorney General. Subsequent to its drafting, it went to
Cabinet and was referred by Cabinet to a Committee of the Ministry of Finance for
report;

the primary difference between the Central Tenders Board Act and the National
Tenders Board Bill, 1997 was the inclusion of the Parliamentary Commission in the
latter;

in Part IV (Parliamentary Commission), the workings of the Commission is not
provided for;

The Procurement and Disposal of Public Property Bill, 2006

vii.

Viil.

ix.

Xi.

procurement procedures are absent from this Bill, however, they were supposed to
be outlined in the regulations and guidelines which the Procurement Regulator
(“Regulator”) is responsible for developing;

unlike the Central Tenders Board Act, there are no provisions to exempt certain
State Enterprises or bodies from the influence of the Regulator. For instance, the
Ministry of National Security, who has an internal Procurement Committee;

the Bill was intended to apply to fully owned, partially owned/controlled State
Enterprises as well as the Tobago House of Assembly (THA);

this bill proposes a decentralised procurement system;

the bill proposes that every procuring entity must observe certain principles in an
unbiased and ethical manner and these principles will be enforceable;

10



Xil.

xiil.

Xiv.

XV.

XVi.

XVii.

Xviil.

XiX.

the Regulator has several powers and functions including:-
a. quasi-judicial;
b. powers of a Commission of Inquiry;

c. additional powers to that of a Commission of inquiry to make findings with
punitive implications;

d. Administrative.

the Regulator may conduct an investigation on his own volition or following a
complaint by a member of the public;

in relation to his powers, it appears that the Regulator [in clause 8(3)], acting in his
own discretion, can declare an agency that does not conform to the Act, regulations
and guidelines void. This ought not to be the function of the regulator as an
Administrator;

the regulator will have the privilege of an Advisory Board, comprising nominees
from three NGOs, the construction, manufacturing and retailing sectors. The
difficulty with this provision is that the private sector forms the bulk of the
tenderers, however, a conflict of interest is established in that, the private sector
through the Advisory Committee, will also be advising the Procurement Regulator;

similar to the Contractor General in Jamaica, the Ombudsman and the Auditor
General in our Constitution, the Regulator is entitled to an office and staff to support
him in the performance of his functions. However, excluded are provisions to govern
the composition and appointment of staff;

the concept of the Office of Procurement Regulator requires redesigning and
definition. As it is presently configured, it is difficult to determine whether his office
is a statutory body or otherwise;

the provision allowing for Judicial Review Procedures (PART V Clause 28) to be
initiated can result in serious delays in the procurement process. Although there
must be some form of Judicial Review, this must be controlled to some extent so that
these procedures do not delay contracts for years;

the Bill does not include a role for the Minister and therefore the Executive seem to
be excluded;

11



XX.

overall the Bill seeks to incorporate “Best Practice” and if this framework is
acceptable relative to the government'’s policy, the committee may only be required
to examine the clauses of the Bill, some of which are flawed.

OTHER SUGGESTIONS/ FINDINGS

9.2

The following are additional suggestions and findings originating from the

Committee’s deliberations:

il.

iil.

iv.

Vi.

vii.

viil.

ix.

there should be an assessment of the pros and cons of the adoption of a centralized
model and or a decentralized model;

the Ministry of Finance should undertake empirical research with the goal of
producing data that can be used to make an objective assessment of the costs and
benefits of adopting a centralized, decentralized or hybrid procurement model.

in light of the fact that the Committee’s mandate allows it to make significant
suggestions for change to the Legislative Proposals, the need for a policy position on
Public Procurement from the government is required;

any regulations, guidelines, handbooks etc necessary for the implementation of the
provisions of the legislation should be prepared before the legislation is enacted;

the provisions of the United Nations Commission on International Trade Model Law
(UNCITRAL) on procurement of goods, construction and services ought to be adopted
in the form of Regulations or subsidiary legislation that may supplement a Bill;

the UNCITRAL document is dated 1993, over 17 years have passed and therefore
countries may have adjusted their legal framework for public procurement to meet
evolving demands;

the recommendations arising out of the work of the Uff Commission of Inquiry
relating to the enhancement of the Public Procurement system should be considered
by the Committee since these recommendations were devised after the Commission
met with numerous stakeholders in the public procurement system during its
inquiry;

procurement legislation ought to also address how cumbersome it is to conduct
business in our country, since, companies throughout various sectors adhere to
different procurement procedures;

the issue of local content should also be addressed.

12



CONCLUSION

10.1 Your Committee reports that it has not completed its work relative to the mandate it
was given. Your Committee believes that due to the comprehensive nature of the task
before it, additional time is needed to satisfactorily complete its work.

10.2  Your Committee having reviewed both Legislative Proposals and after consultations
with stakeholders, particularly the Legal Consultant from the Chief Parliamentary Counsel’s
Department, the Ministry of Finance as well as other stakeholders (who have submitted
written proposals but are yet to meet with the Committee), concludes that:

i. the two Legislative Proposals are mutually exclusive;

ii. neither of the Legislative Proposals meet the requirements of an appropriate
Legislative Framework for a modern and relevant public procurement system in
Trinidad and Tobago.

RECOMMENDATIONS

11.1 Following its deliberations and further to its findings your Committee humbly
recommends:

i.  thatit be granted a three (3) month extension to complete its mandate.

ii. during the period of extension, the Committee proposes to continue its work in
collaboration with the Ministry of Finance and the Ministry of the Attorney General.
It proposes to complete the review of the two Legislative Proposals against best
practice and with due regard for government’s policy position(s) on this issue.

iii.  that your Committee be permitted to submit recommendations for an appropriate
Draft Bill to be considered by Parliament in a form to be determined.

Respectfully submitted,

Dr. Tim Gopeesingh, MP
Chairman

February 04,2011
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APPENDIX 1.

/ MINUTES OF THE FIRST MEETING OF THE JOINT SELECT COMMITTEE \
ESTABLISHED TO CONSIDER AND REPORT ON
THE LEGISLATIVE PROPOSALS FOR PUBLIC PROCUREMENT AND DISPOSAL OF
PUBLIC PROPERTY AND THE REPEAL AND REPLACEMENT OF THE CENTRAL
TENDERS BOARD ACT

HELD IN COMMITTEE ROOM 3, OFFICE OF THE PARLIAMENT, THE RED HOUSE,
ABERCROMBY STREET, PORT OF SPAIN ON
FRIDAY NOVEMBER 12,2010 AT 11: 30 A.M.

\ /

PRESENT

Hon. Wade Mark Speaker of the House

Dr. Tim Gopeesingh Member

Mr. Prakash Ramadhar Member

Mr. Herbert Volney Member

Mr. Collin Partap Member

Dr. Keith Rowley Member

Mr. Colm Imbert Member

Mr. Kevin Ramnarine Member

Mr. David Abdulah Member

Mr. Faris Al-Rawi Member

Mrs. Helen Drayton Member
Secretariat

Mrs. Jacqueline Sampson Meiguel Clerk of the House

Mr. Neil Jaggassar Clerk of the Senate

Mrs. Lily Broomes Secretary

Mr. Julien Ogilvie Assistant Secretary

ABSENT

Mr. Anand Ramlogan Member (Excused)

Dr. Rolph Balgobin Member (Excused)
INTRODUCTION

1.1 The Speaker of the House called the meeting to order at 11.59 a.m. and welcomed
Members present. He explained that his role at the meeting was to facilitate the election of
the Chairman.

14



ELECTION OF CHAIRMAN

2.1

il

2.2

2.3

2.4

2.5

2.6

2.7

2.8

2.9

2.10

The Speaker invited nominations for the post of Chairman. The following
nominations were made:

Dr. Tim Gopeesingh was nominated by Mr. Herbert Volney and Mr. Kevin Ramnarine
seconded;
Mrs. Helen Drayton was nominated by Dr. Keith Rowley and Mr. Faris Al-Rawi
seconded.

There being two nominations, the Speaker proposed the question on the first nomination.
Five (5) Members voted in favour of Dr. Gopeesingh.

The Speaker then proposed the question on the second nomination and two (2) Members
voted in favour of Mrs. Drayton.

Dr. Gopeesingh having received the greater number of votes was declared the duly elected
Chairman of the Committee.

The Speaker of the House congratulated the Chairman and wished the entire
Committee success in its deliberations.

Members were reminded by the Speaker of a Workshop on the “Operation of
Parliamentary Oversight Committees” scheduled for Wednesday November 17,
2010 from approximately 10:30 a.m. to 3:30 p.m. at the Trinidad Hilton and
Conference Centre.

The Speaker of the House also reminded Members of the Ninth National Youth
Parliamentary Debate on Monday November 15, 2010. The Speaker indicated that
the topic for debate was ‘Youth Involvement in Agriculture’.

Dr. Rowley alluded to the fact that the Committee was appointed by Parliament and
appealed to Members to refrain from adopting a partisan approach to the work of
the Committee.

Dr. Gopeesingh agreed and assured Members that his conduct as Chairman will be in
the nation’s interest.

The Speaker then invited Dr. Gopeesingh to take the chair and excused himself from
the Meeting.

DETERMINATION OF QUORUM

3.1

The Chairman invited suggestions for a quorum.

15



3.2

After some discussion, the Committee agreed to the following requirement for the
composition a quorum:

Six(6) Members; to include three (3) Members of the Government, two (2)
Members of the Opposition and one (1) Independent Member, provided that each
House is represented.

SECRETARIAL SUPPORT

4.1

The Chairman informed Members that in accordance with Standing Order 6(7), Mrs.
Lily Broomes has been assigned as Secretary to the Committee and Mr. Julien Ogilvie
as Assistant Secretary.

MANDATE

5.1

5.2

5.3

The Chairman reiterated the Committee’s mandate and sought suggestions from
Members on the approach to be adopted for its execution.

A brief discussion ensued on the length of time the Committee was given to report
to Parliament. Some Members expressed concern as to whether the Committee will
be able to fulfill its mandate within the given time frame.

After lengthy discussions the Committee agreed that in order to facilitate its
preliminary deliberation Members must be provided with background information
relevant to the issues comprising the Legislative Proposals.

Requested information

5.4

i

ii.

iil.

iv.

Vi.

The Secretary was directed to provide the Committee with the following:
The legislative proposals referred for its consideration and report;

Research information on similar legislation enacted in other Commonwealth
jurisdictions, including Canada, New Zealand and Jamaica;

The United Nations Framework conventions on corruption and or Public
Procurement;

Latin American Conventions on Public Procurement;

The recommendations of the Report of the Uff Commission of Inquiry into UDeCOTT
and the Construction Sector of Trinidad and Tobago;

The White Paper on the reform of the Public Procurement Regime (August 2005);

16



vii. Judgment in the matter of NH International Limited v The Urban Development
Company of Trinidad and Tobago (UDeCOTT)( Civil Appeal No. 95 of 2005) (H.C.A
NO. 3181 OF 2004).

viii. Judgment in the matter of Trinidad Cement Limited and the Republic of Guyana
[2009] CC] 5 (O)).

5.5 The Committee also agreed that the following are necessary requirements for
advancing its deliberations:

i.  Alist of stakeholders for the consideration of the Committee for the purpose of
inviting submissions;

ii. Invitation for submissions by the public.

5.6 There was consensus on the suggestion by Mr. Ramadhar that the Chief
Parliamentary Counsel or his designated officer should be invited to assist the
Committee with the consideration of the Legislative Proposals referred to it.

EXCUSES FOR ABSENCE

6.1  The Chairman indicated that Mr. Anand Ramlogan and Dr. Rolph Balgobin have been
excused from today’s meeting.

Next Meeting
7.1  After some discussion the Committee established the first Wednesday of each
month as its regular meeting day.

ADJOURNMENT

8.1  The Chairman thanked Members for their participation. The meeting was
adjourned to Wednesday, December 01, 2010 at 10.00 a.m.

8.2  The adjournment was taken at 1.05 p.m.

I certify that the Minutes are true and correct.
Dr. Tim Gopeesingh, MP

Chairman

Mrs. Lily Broomes

Secretary

November 15,2010
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A

/ MINUTES OF THE RESCHEDULED SECOND MEETING OF THE JOINT SELECT \
COMMITTEE ESTABLISHED TO CONSIDER AND REPORT ON
THE LEGISLATIVE PROPOSALS FOR PUBLIC PROCUREMENT AND DISPOSAL OF

PUBLIC PROPERTY AND THE REPEAL AND REPLACEMENT OF THE CENTRAL
TENDERS BOARD ACT

ABERCROMBY STREET, PORT OF SPAIN.
ON MONDAY JANUARY 10,2011 AT 10:00 A.M.

HELD IN COMMITTEE ROOM 3, OFFICE OF THE PARLIAMENT, THE RED HOUSE,

/

Committee Members

Dr. Tim Gopeesingh
Mr. Prakash Ramadhar
Mr. Herbert Volney
Mr. Collin Partap

Dr. Keith Rowley

Mr. Colm Imbert

Mr. Anand Ramlogan
Mr. Kevin Ramnarine
Mr. David Abdulah
Mr. Faris Al-Rawi
Mrs. Helen Drayton
Dr. Rolph Balgobin

Secretariat

Mrs. Jacqueline Sampson Meiguel
Mrs. Lily Broomes

Mr. Julien Ogilvie

Mr. Vinda Maharaj

PRESENT

Chief Parliamentary Counsel’s Department

Ms. Claire Blake, S.C.
Ms. Anne Hossein

INTRODUCTION

1.1

At 10:35 a.m. the Chairman called the meeting to order and welcomed all present.

Chairman
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member

Clerk of the House
Secretary

Assistant Secretary
Senior Legal Officer

Legal Consultant
Legal Officer I

18



Revision of Quorum

2.1 The Chairman sort the views of Members concerning the revision of the quorum,
taking into account the challenges encountered in the past where meetings were aborted
due to the inability to achieve a quorum.

2.2 After some discussion, the Committee agreed that the composition of the quorum
will be revised to consist of the following:

Four (4) Members: including two (2) Members of the Government, one (1)
Member of the Opposition and one (1) Independent Member, provided that
each House is represented.

2.3  The Chairman temporarily granted Mr. Ramadhar and Mr. Imbert leave to attend a
Meeting of the Committee of Privileges of the House of Representatives.

Attendance by personal advisors

3.1 In response to Mr. Volney’s request for assistance by a personal adviser during
meetings of the Committee, the Chairman advised that it was not the practice to have
personal aides attend Committee meetings since the Standing Orders stipulate that the
deliberations of Select Committee are to be held in private.

3.2 Mr. Volney conceded to the advice of the chairman and withdrew his request.

CONFIRMATION OF THE MINUTES (NOVEMBER 12, 2010)

4.1 The Chairman requested that Members peruse the Minutes of the First meeting held
on Friday November 12th 2010.

4.2  There being no discrepancies in the Minutes, the Chairman requested that the motion
for the Confirmation of the Minutes be moved.

4.3 Mr. Volney moved that the Minutes be confirmed and Mr. Partap seconded.
MATTERS ARISING FROM THE MINUTES

5.1 No matters were raised.

New Meeting time

6.1  The Committee resolved that due to the limited time frame to deliver its report to
Parliament that henceforth it will meet every Monday from 11:00 a.m.
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CONSIDERATION OF RESEARCH DOCUMENTS

7.1  The Chairman directed Members’ attention to the research materials (requested at
item 5.4 of the Minutes of the First Meeting) that were compiled in two volumes. The
Chairman and other members expressed their satisfaction and appreciation for the work of
the secretariat in this regard.

Submissions to the Committee

7.2 The Chairman informed Members that print and television advertisements inviting
submissions from members of the public were published, with a submission deadline of
December 22, 2010.

7.3 The Chairman indicated that as a consequence, the Committee received two
submissions from stakeholders, namely:

i.  The Joint Consultative Council for the Construction Industry, which is an amalgam of
comments and suggestions from various stakeholders within the Construction
Sector; and

ii.  The National Insurance Property Development Company Limited (NIPDEC).

7.4  Hard copies of both submissions were circulated to all members.

7.5 The Chairman also informed Members that the Caribbean Procurement Institute
was granted an extension of time to forward its submission to the Committee.

COMMENTARY BY MS. CLAIRE BLAKE, S.C. OF THE CHIEF PARLIAMENTARY
COUNSEL’S DEPARTMENT RE: LEGISLATIVE PROPOSALS

8.1  The Chairman introduced Ms. Blake to the Committee and invited her to proceed
with her presentation.

8.2  The following issues/points were highlighted by Ms. Blake:
The National Tenders Board Bill, 1997

i. the National Tenders Board Bill of 1997 was designed to give an institution the
investigative authority, not only for the pre-contract phase, but also for the post-
contract or implementation phase;

ii. the National Tenders Board Bill of 1997 represents a natural progression from the
Central Tenders Board Act which was amended on several occasions to address the
requirements of the day;
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The Procurement and Disposal of Public Property Bill, 2006

iii.

v.

V.

Vi.

the draft procurement and Disposal of Public Property Bill, 2006 is primarily
“framework legislation”;

it provides for the appointment of a Procurement Regulator, who will be an officer
of Parliament. As an officer of Parliament, the Procurement Regulator will be
independent. He is empowered to make rules and regulations, establish guidelines,
suspended transactions, engage in alternative dispute mechanisms in order to treat
with a complaint, surcharge a complainant if he feels that the complaint is frivolous
and vexatious, among other things;

should this bill become law with the provisions noted at (b) there will be a high
propensity for abused of power;

this Bill proposes to decentralize the process of procurement, in that every state
agency will be responsible for its own procurement processes;

OTHER COMMENTS

vil.

viil.

ix.

Xi.

Xii.

xiil.

there are a number of flaws in the drafts to be corrected;

the Chief Parliamentary Counsel’s Department does not possess background
information on the two Legislative Proposals;

the Ministry of Finance as the Ministry responsible for the two pieces of draft
legislation should be invited to advise the Committee on the policy approach the
Government intends to pursue in respect of a framework for Public Procurement;

the two Bills embrace two different philosophies;

the Government’s policy position on Public Procurement must be developed and
articulated as a means of advancing the work of the Committee;

a comparative analysis of the two drafts with the UNCITRAL Model and the
Commonwealth Procurement Guidelines outlining the differences between what
might be termed best practice and what is contained in the two drafts is required;

the Drafting Section in the Chief Parliamentary Counsel’s Department can be asked
to begin rectifying some of the obvious flaws in the draft Bills.
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CONSIDERATION OF THE WAY FORWARD

8.1

The Chairman sought suggestions from members on the course of action the

Committee should pursue in order to advance its work in light of its mandate and deadline
for reporting to Parliament.

8.2

il

iil.

iv.

Vi.

vii.

8.3

il.

iil.

During discussions the following suggestions were proffered:

The Committee via an Interim report must advise the Parliament that it requires
more time to accomplish its mandate;

At least one specific measurable and an achievable should be established for the
Interim Report and a road map outlining the means by which the Committee will
accomplish its mandate should be developed;

The services of Senior Counsels Deborah Peak and or Russell Martineau should be
sourced;

All members of the Committee should first read the Legislative Proposals and also
other background research documents provided by the secretariat for the next
meeting;

The origin of the drafts should be determined;

The mandate of the Committee should be revised to allow the committee to consider
proposals in general and not only the Legislative proposals referred for its
consideration;

The committee should utilize a “Free Transfer Protocol” website to allow a common
work space to be established, thus facilitating the sharing of information and ideas.

The Committee agreed to the following:

Government must provide its policy position on public procurement;

All members should familiarize themselves with papers 1 and 2 in Volume I and
papers 1,3 and 6 in Volume II of the research documents provided;

The services of Senior Counsels; Ms. Peak and Mr. Martineau are not required at this
time.

Requested information

9.1

The Secretary was directed to provide members with the mandate given to the

Committee by Parliament.
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ADJOURNMENT

10.1 The Chairman thanked Members for their participation.
adjourned to Monday, January 17,2011 at 11.00 a.m.

10.2 The adjournment was taken at 12: 40 p.m.

I certify that the Minutes are true and correct.

Dr. Tim Gopeesingh, MP
Chairman

Mrs. Lily Broomes
Secretary

January 13, 2011

The meeting was
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/ MINUTES OF THE THIRD MEETING OF THE JOINT SELECT COMMITTEE \
ESTABLISHED TO CONSIDER AND REPORT ON
THE LEGISLATIVE PROPOSALS FOR PUBLIC PROCUREMENT AND DISPOSAL OF
PUBLIC PROPERTY AND THE REPEAL AND REPLACEMENT OF THE CENTRAL
TENDERS BOARD ACT
HELD IN COMMITTEE ROOM 2, OFFICE OF THE PARLIAMENT, THE RED HOUSE,
ABERCROMBY STREET, PORT OF SPAIN.

& ON MONDAY JANUARY 17,2011 AT 11:00 A.M. /

PRESENT

Committee Members

Dr. Tim Gopeesingh Chairman

Mr. Herbert Volney Member

Mr. Collin Partap Member

Mr. Colm Imbert Member

Mr. Kevin Ramnarine Member

Mr. David Abdulah Member

Mr. Faris Al-Rawi Member

Mrs. Helen Drayton Member

Dr. Rolph Balgobin Member

ABSENT

Mr. Anand Ramlogan Member (Excused)

Mr. Prakash Ramadhar Member (Excused)

Dr. Keith Rowley Member (Excused)
Secretariat

Mrs. Jacqueline Sampson Meiguel Clerk of the House

Mrs. Lily Broomes Secretary

Mr. Julien Ogilvie Assistant Secretary

Mr. Vinda Maharaj Senior Legal Officer

Chief Parliamentary Counsel’s Department

Ms. Claire Blake, S.C. Legal Consultant
Ms. Anne Hossein Legal Officer |
INTRODUCTION

1.1 At 11:15 a.m. the Chairman called the meeting to order and welcomed all present.
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1.2 The Chairman indicated that other members were currently engaged in a Meeting of
the Joint Select Committee appointed to consider the Anti-Gang and Bail
(Amendment) Bills, 2010 and advised that they will join the meeting momentarily.

CONFIRMATION OF THE MINUTES (January 10, 2011)

2.1  The Chairman directed Members’ attention to the Minutes of the Second meeting
held on Monday January 10t 2011.

2.2 The following were highlighted as corrections to the Minutes:

i. Item 8.2 in subparagraph (iv) replace the word “suspended” with the word
“suspend” and in subparagraph (v) replace the word “abused” with “abuse”.

ii. Item 8. 3 subparagraph (ii) should be reworded as:

All members should familiarize themselves with papers 1, 2 and 3 in Volume I
and papers 1, 3, 4 and 6 in Volume II of the research documents provided.

2.3  There being no other corrections the motion for the confirmation of the minutes
was moved Mr. Al-Rawi and Mr. Abdulah seconded.

MATTERS ARISING FROM THE MINUTES

3.1 Item 9.1: Mr. Al-Rawi proposed that further to part (b) of its mandate which deals
with consulting stakeholders, the Committee should invite the Ministry of Finance as a
major stakeholder in the public procurement system to assist the Committee in its
deliberations.

3.2 The Committee concurred with Mr. Al-Rawi’s suggestion

3.3 Item 7.1: A member inquired whether submissions were received from the
Caribbean Procurement Institute, to which the Chairman informed that the submission was
still outstanding.

3.4 Item 8.2 (xii): It was agreed that the task for the preparation of the comparative
analysis was not assigned. However, Ms. Claire Blake, S.C. advised that she had prepared a
presentation that addressed both draft Bills and the UNCITRAL Model. Ms. Blake suggested
that if after her presentation the Committee still required a comparative analysis, she will
oblige. On the other hand, Ms. Blake advised that her department was preparing a table
comparing and contrasting the comments on the legislative proposals received from
stakeholders.

3.5 Item 8.2 (vi): The Clerk of the House advised that it was not necessary to revise the
mandate of the Committee in order to alter the structure or provisions of the legislative
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proposals. She explained that since the committee was engaged in pre-legislative scrutiny,
it had greater flexibility to make changes to what was referred for its consideration as
opposed to a Committee considering a Bill that was before Parliament.

3.6 Item 8.3 (i): It was agreed that the word “must” should be substituted with the
word “should” to reflect the tone of the discussions that transpired.

PRESENTATION BY MS. CLAIRE BLAKE, S.C. OF THE CHIEF PARLIAMENTARY
COUNSEL'’S DEPARTMENT RE: LEGISLATIVE PROPOSALS

4.1  The Chairman invited Ms. Blake to proceed with her presentation.
4.2  The following issues/points were highlighted by Ms. Blake:
The National Tenders Board Bill, 1997

i. the National Tenders Board Bill of 1997 was prepared by a Canadian consultant on
behalf of the Office of the Attorney General. Subsequent to its drafting, it went to
Cabinet and was referred by Cabinet to a Committee of the Ministry of Finance for
report;

ii. in Part IV (Parliamentary Commission), the workings of the Commission is not
provided for;

The Procurement and Disposal of Public Property Bill, 2006

iii.  the Procurement and Disposal of Public Property Bill, 2006 originated from the
2005 White Paper on the Reform of the Public Sector Procurement Regime;

iv.  procurement procedures are absent from this Bill, however, they were supposed to
be outlined in the regulations and guidelines which the Procurement Regulator is
responsible for developing;

v. unlike the Central Tenders Board Act, there are no provisions to exempt certain
State Enterprises or bodies from the influence of the Regulator. For instance, the
Ministry of National Security, who has an internal Procurement Committee;

vi. the Bill was intended to apply to fully owned, partially owned/controlled State
Enterprises as well as the Tobago House of Assembly (THA);

vii.  this bill proposes a decentralised procurement system;

viii.  the bill proposes that every procuring entity must observe certain principles in an
unbiased and ethical manner and these principles will be enforceable;
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ix.

Xi.

Xii.

xiil.

Xiv.

XV.

XVi.

the Regulator has several powers and functions including:-
a. quasi-judicial;
b. powers of a Commission of Inquiry;

c. additional powers to that of a Commission of inquiry to make findings with
punitive implications;

d. Administrative;

the Regulator may conduct an investigation on his own volition or following a
complaint by a member of the public;

in relation to his powers, it appears that the Regulator (in clause 8(3)), acting in his
own discretion, can declare an agency who does not conform to the Act, regulations
and guidelines void. This ought not to be the function of the regulator as an
Administrator;

the provision allowing for Judicial Review Procedures (PART V Clause 28) to be
initiated can result in serious delays in the procurement process. Although there
must be some form of Judicial Review, this must be controlled to some extent so that
these procedures do not delay contracts for years;

A ‘Review Board’ comprising persons with legal qualifications should be included to
consider complaints concerning procurement procedures, contracts etc. This board
will serve to filter and thereby reduce the number of Judicial Review matters that
are filed in the Court;

the regulator will have the privilege of an Advisory Board, comprising nominees
from three NGOs, the construction, manufacturing and retailing sectors. The
difficulty with this provision is that the private sector forms the bulk of the
tenderers, however, a conflict of interest is established in that, the private sector
through the Advisory Committee, will also be advising the Procurement Regulator;

similar to the Contractor General in Jamaica, the Ombudsman and the Auditor
General in our Constitution, the Regulator is entitled to an office and staff to support
him in the performance of his functions. However, excluded are provisions to govern
the composition and appointment of staff;

overall the Bill seeks to incorporate “Best Practice” and if this framework is
acceptable, the committee may only be required to examine the clauses of the Bill,
some of which are flawed;
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xvii.  the concept of the Office of Procurement Regulator requires redesigning and
definition. As it is presently configured, it is difficult to determine whether his office
is a statutory body or otherwise;

xviii.  the Bill does not include a role for the Minister and therefore the Executive seem to
be excluded;

OTHER COMMENTS

xix.  any regulations, guidelines, handbooks etc necessary for the implementation of the
provisions of the legislation should be prepared before the legislation is enacted;

xx.  the Ministry of Finance advised that they were in the process of preparing a policy
document that will underpin a Bill, not necessarily the two Bills before the
Committee;

xxi. the UNCITRAL Model can be described as prescriptive legislation;

xxii.  the provisions of the UNCITRAL Model ought to be adopted in the form of
Regulations or subsidiary legislation that may supplement a Bill;

xxiii. in terms of the difference between the UNICTRAL Model and procurement

legislation of other Commonwealth jurisdictions, such as Australia and Canada,
there will be differences because those countries lean towards a framework similar
to what is proposed in the 2006 Bill. Furthermore the UNCITRAL document is dated
1993, over 17 years have passed and therefore countries may have adjusted their
legal framework for public procurement to meet evolving demands.

CONSIDERATION OF THE WAY FORWARD

5.1

The Chairman sought suggestions from members on the course of action the

Committee should pursue in order to advance its work.

5.2

il.

iil.

During discussions the following suggestions were proffered:

there should be an assessment of the pros and cons of the adoption of a centralized
model and or a decentralized model;

in light of the fact that the Committee’s mandate allows it to make significant
changes to the Legislative Proposals if necessary, the need for a policy position on
Public Procurement from the government is required;

a hybrid model tailored to the requirements of our society ought to be adopted;
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iv.

Vi.

vil.

6.1

it is important to determine to what organizations will the provisions of the
Procurement legislation apply;

the Ministry of Finance made submissions to the Uff Commission of Inquiry and
ought not to be invited to regurgitate their presentation(s), rather the Committee
should examine the recommendations arising out of the work of the Uff Commission
of Inquiry as it relates to enhancing the Public Procurement system;

the Committee should consider the need for procurement legislation to address how
cumbersome it is to conduct business in our country. Companies throughout various
sectors adhere to different procurement procedures;

the issue of local content should also be addressed.

The Committee agreed to the following:

that the Committee through its Secretary, should write to the Permanent Secretary
of the Ministry of Finance:

¢ informing of the establishment of the Committee;
e requesting certain material relevant to the two Legislative Proposals;

e requesting that the Ministry provide the material in time for the Committee’s
next meeting; and

e atthat said meeting, make a presentation to the Committee.

NB: Refer to “Requested Information”

Requested information

7.1

iil.

The following were requested by the Committee:

Keynote Address by Senator the Honourable Vasant Bharath at the 2nd Caribbean
Public Procurement (Law and Practice)Conference (CPPC) 2010;

the Regulations that accompanied the Draft National Tenders Board Bill, 1997;

a submission from the Chief Parliamentary Counsel outlining what
recommendations from the Report on the Uff Commission of Inquiry required
legislative action as opposed to those requiring administrative action;
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iv.  Mr. Imbert volunteered to provide the Committee with specific recommendations
from the Report on the Uff Commission of Inquiry into the Construction Sector
concerning the strengthening of the legal framework for Public Procurement;

From the Ministry of Finance

v.  materials relevant to the draft 1997 and 2006 Bills, this includes; Reports of the
Committee established within the Ministry of Finance to consider the 1997 Bill,
recommendations arising from the deliberations of this Committee, policy
documents and any other document;

vi.  any drafting instructions that would have been communicated from the Ministry of
Finance to the Ministry of the Attorney General;

vii.  the Ministry’s policy on Public Procurement

ADJOURNMENT

8.1  The Chairman thanked Members for their participation. The meeting was
adjourned to Monday, January 24, 2011 at 11.00 a.m.

8.2  The adjournment was taken at 1: 30 p.m.

I certify that the Minutes are true and correct.

Dr. Tim Gopeesingh, MP
Chairman

Mrs. Lily Broomes
Secretary

January 20, 2011
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INTRODUCTION

1.1  At11:16 a.m. the Chairman called the meeting to order and welcomed all present.

1.2  The Chairman informed Members that Mr. Herbert Volney was excused from the
meeting due to illness.

1.3  The Chairman also indicated that other members were currently engaged in a
Meeting of the Joint Select Committee re: the Anti-Gang Bill and the Bill (Amendment) Bill,
2010 and advised that they will join the meeting momentarily.

CONFIRMATION OF THE MINUTES (Third Meeting-January 17,2011)

2.1 The Chairman directed Members’ attention to the Minutes of the Third meeting held
on Monday January 17t 2011.

2.2  There were no apparent errors in the Minutes and therefore the motion for its
confirmation was moved by Mr. Al-Rawi and Mrs. Drayton seconded.

MATTERS ARISING FROM THE MINUTES

3.1 Item 6.1: Mr. Al-Rawi suggested that copies of correspondence between the
Secretary and stakeholders should be provided to members for their information.

3.2 The Committee concurred with Mr. Al-Rawi’s suggestion.

3.3 Item 7.1 (iii): Mr. Al-Rawi inquired whether the document provided by Ms. Claire
Blake, S.C, would be more effective if it was reformatted to include the actual
recommendations of the Uff Report alongside the comments of Ms. Blake.

3.4  Item 3.5: The Clerk of the House reiterated the fact that the Committee was engaged
in a process of Pre-legislative Scrutiny and therefore had a broader mandate to conduct its
work.

SUBMISSION BY THE MINISTRY OF FINANCE

4.1  The Chairman advised that further to the Committee’s decision that the Permanent
Secretary, Ministry of Finance forward relevant submissions, Ms. Indrani Rampersad,
Director of Contracts at the Central Tenders Board was present to request an extension of
time.

4.2  The Chairman directed the secretary to escort Ms. Rampersad to the Meeting Room.

[At this point Ms. Rampersad entered the Committee Room]
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4.3

In making the request for an extension on behalf of the Permanent Secretary, Ms.

Rampersad indicated the following:

L.

il.

iil.

iv.

Vi.

vil.

in her opinion the two legislative proposals were fundamentally flawed;

the previous administration (by Cabinet Minute No. 1964 dated 2008/07/17)
mandated the Ministry of Finance to revise the White Paper of 2005 to
incorporate certain recommendations for the improvement of the Public Sector
Procurement System;

the 2006 Bill is similar to the Model previously used by Jamaica, however, even
Jamaica is now moving away from that model because it is obsolete;

the country should adopta hybrid model;

the Central Tenders Board was mandated to review the procurement
arrangements in respect of government departments and Ministries;

the Ministry of Finance is in the process of drafting Regulations to govern
procurement in State Enterprises;

it may take three (3) months for the Ministry of Finance to make a submission to
the Committee on its findings (with respect to (v) and (iv) above).

COMMENTS BY MS. CLAIRE BLAKE, S.C. OF THE CHIEF PARLIAMENTARY COUNSEL’S

DEPARTMENT

5.1

The Chairman confirmed whether all members had the documents prepared by Ms.

Blake categorizing the recommendation of the Report of the Uff Commission of Inquiry and
the other comparing the clauses of the National Tenders Board Bill/Regulations, 1997 and
the articles of the UNCITRAL. He then invited Ms. Blake to comment on her submissions.

5.2

The following issues/points were highlighted by Ms. Blake:

Categorizing of recommendations of the Uff Commission of Inquiry

L.

il.

there are some recommendations that required legislative action and must be

implemented through provisions contained in the Parent Act;

several of the recommendations of the Uff Commission of Inquiry are in sync with

the provisions of the UNCITRAL Model;



The National Tenders Board Bill and Regulations, 1997

iil.

iv.

Vi.

the primary difference between the Central Tenders Board Act and the National
Tenders Board Bill, 1997 was the inclusion of the Parliamentary Commission in the
later;

regulations are essential because they outline the processes to be followed. The
1997 Regulations are still relevant today and should be maintained but modified
where necessary because it treats with the Central Tenders Board and whichever
agency might be established;

the 1997 Regulations that supplemented the Bill contain provisions similar to what
is contained in UNCITRAL Model;

references to international framework legislation must be relevant to the needs of
our country.

The Procurement and Disposal of Public Property Bill, 2006

L.

the Procurement and Disposal of Public Property Bill, 2006 originated from the
White Paper on the Reform of the Public Sector Procurement Regime, (2005).

CONSIDERATION OF THE WAY FORWARD

6.1

The Chairman sought suggestions from members on the course of action the

Committee should pursue in order to advance its work.

6.2

il.

iil.

The following suggestions were proffered:

the Ministry of Finance possibly through the Director of Contracts at the Central
Tenders Board should provide the Committee with their assessment of the two
legislative proposals;

the committee should report to Parliament indicating the issues and challenges that
have emerged and consequently request an extension of time for the Committee’s
submission of a final report. Afterwards, following this postponement, the Ministry
of Finance and the Chief Parliamentary Counsel’s Department should collaborate to
draft an appropriate Bill. Subsequent to that exercise, the draft Bill can then be
referred to the committee for its consideration and eventual report;

Members should focus their attention on the recommendations and suggestions
mentioned in the Report of the Uff Commission of Inquiry into the Construction
Sector that were related to improving the Public Procurement System.
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7.1  Further to its discussions, the Committee agreed to the following:

i.  that the Ministry of Finance possibly through the Director of Contracts at the Central
Tenders Board should provide the Committee with their assessment and comments
on the two legislative proposals;

ii.  that the Secretary should write to the Permanent Secretary of the Ministry of
Finance emphasising the need for the Committee’s requests to be provided
expeditiously in light of its deadline for reporting to Parliament;

iii.  the Ministry of Finance and the Chief Parliamentary Counsel should consult with
each other to devise an appropriate draft Bill.

Requested information

8.1  The Committee requested the assessment and comments on the two legislative
proposals prepared by the Director of Contracts at the Central Tenders Board.

ADJOURNMENT

9.1  The Chairman thanked Ms. Blake and the Staff of the Parliament for the assistance
provided to the Committee thus far. The meeting was adjourned to Monday,
January 31,2011 at 11.00 a.m.

9.2  The adjournment was taken at 12: 37 p.m.

I certify that the Minutes are true and correct.

Dr. Tim Gopeesingh, MP
Chairman

Mrs. Lily Broomes
Secretary

January 27, 2011

-END-
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